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'STATE OF SOUTH CAROLINA

: FORM 4 ‘ o
; , - JUDGMENT IN A CIVIL CASE

- COUNTY OF RICHLAND " | . o
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O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX)

Additional Information for thev Clerk :
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DISPOSITION TYPE (CHECK ONE).. : rﬂ 9
l:] JURY VERDICT. This actlon came before the court for a trial by jury. The issues have been med a%a veﬁct rend/ ed.

. DECISION BY THE COURT ‘This action came to trial or hearing before the court. The i issues ha@een naed oﬂ:@d and a
decision rendered '

[J ACTION DISMISSED (CHECK REASON) [ Rule 12(b), SCRCP; - [ Rule 41(a), SCRgseﬁ{ol I\ﬁﬁsmq:) o

[J Rule 43(k), SCRCP (Settled); (] Other -

rvd

(] Binding arbitration, subject to rlght to restore to confirm, vacate or rnodrfy arbitration-award; @;Othe@

. O .
- .[J Affirmed;  [] Reversed; [jl Remanded; - [] Other. L

}\LNI

ANOTE ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINZ STRATIVE AGENCY OF THE CIRCUIT COURT

RULING.IN.THIS APPEAL.

'IT IS ORDERED AND ADJUDGED: [X See at‘tached order (formal order to follow) O Staternent of Judgment by the Court:

ORDER INFORMATIOV
This order [J ends E] does not end the case.

~Comp1ete this sectron below when the judgment affects title to real or personal property or if any amount shouild be enrolled. If there
is no judgment information, indicate “N/A” in oné of the boxes below.

INFORMATIO\' FOR THE PUBLIC INDEX

'| Judgment in Favor of (List name(s) below) v Judgment Against (List name(s) below) Judgment Amount To be Enrolled

$

S

If apphcable descrrbe the property, mcludmg tax map mformatlon and addre.;s referenced in the order

The judgment information above has been provided jby the submitting party. Disputes concerning the amounts contained in this form may be .
addressed by way of motion pursuant to the-SC Rules of Civil Procedure. Amounts to be computed -such as interest: or additional taxable costs not

available at the time the form and final order are submlrted to the judge may be provided to the clerk. Note: Title abstractors and researchers
should refer to the official court order for judgment details.

Circuit Court Judge | Judge Code Date
For:iClerk of Court Office Use. Only

- This judgment was entered on the - day of , 20 and a. copy mailed first class or placed in the appropriate

attorney’s box on this 11 March 2013 to at attorneys of record or- to parties (when appearing pro se).as follows:

Mark Ellis #313740 Brown Alexandre Thomas Postic ' Brian T. Petrano

Mark Ellis #313740 Brown

ATTORNEY(S) FOR THE PLAIN TIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Court Reporter 2 Clerk of Court

SCRCP Form 4C (10/2011)
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. STATE OF SOUTH CAROLINA ! ) . IN THE COURT OF COMMON PLEAS : |
COUNTY OF RICHLAND - | ) " FOR-THE FIFTH J UDICIAL CIRCUIT
)
‘Mark E. Brown, -#313740, ) 2007-CP-40-01156 :
Applicant, )
V. ) ORDER OF DISMISSAL
- State of South Carolina, _ E ) o
Respondent; ) B
| ) oM =
1 on =
PROCEDURAL HISTORY | ;f"“‘ o‘o

(PCR) flled February 21, 2007 An evidentiary hearmg into the matter was ,epnve;&ed on.
iMMonday, J anuary 14, 2013 at the chhland County Courthouse Applrcant was present at the
hearing with counsel, Alex Postrc‘, Esquire. Resp_ondent was represented by Robert D. Corney of

.. .the South Carolina Attorney Genéral's Office.. -

l

e “ At-the hearrng, ApplrcantI testrfred -on hlS own-behalf” Alse testrfyrng was Apphcant s"-?'
former plea counsel Jake Moore Sr., Esquue Thrs Court also had before it a copy of the
.transcrip_t of the proceedings aga_inst Applicant, the records of the chllland- County Clerk of
Court, the releyant records of /%ppl-icant’s prior post~conviction relief action and appeal, the
_ _transcr’ipt of Applicant’s prior PECR hearirtg and Applicant's records from the South Carolina -
Department of Corrections.
The records-before this Cour_t indicate that Applicant is presently confined in the South
Carolina- Department of Correetibns pursuant to orders of commitment of the Richland County

" Clerk of Court. Applicant was true bill indicted at the October 2004 term of the Richland County

~ Grand Jury for Crir_ninal Sexual |Condu'ct with a Minor — First Degree, Criminal Sexual Conduct -
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with a Minor —‘Second‘ Degree _angd two (2) counts of Sexual Exploitation of a Minor —"Fir‘st B
Degree '(“2004-Gs-40-2726 5692, l-5693 5725). He was thereafter addltionally inﬂdictedfat"thfe‘ B
November 2004 term for Six (6) counts of Crrmrnal Sexual Conduct with a Mrnor — First Degree
and three (3) counts of -Sexual E,xplortatron of a Mrnor — First Dzgree (2004 GS 40- 10262 A,
through 10271) He was represented by Jake Moore Sr., Esqurre or the- charges. On February |
6 2006 Applreant appeared with counsel before the Honorable James R. Barber, III, where he
- pled gurlty to the charges as 1ndrcted and was sentenced to an’ aggregate forty-one (41) year term
of rrnprrsonment No drrect appeal} }was frled |

| "On February 21,2007, Apphcant frled ‘the current applroatron for PCR. He was
represented by attorney Bryan J effrres Esquire, on the actron On June. 26, 2008, an evrdentrary
' hearmg was held before the Honorable erlram P. Keesley at the Richland County Courthouse ) |
at Wthh Applrcant was presentrand testrfred Also testifying was Applicant’s - former plea
~counsel,.Jake Moore, Sr., Esquire. tBy order filed September.22, 2008, Judge Keesley denied and
“dismissed the applreatron with” preJudrce A notice of appeal was filad With"thé"South - Carolrna '
Supreme Court, after which Apphcant subrnrtted a pro se letter to the Court allegrng a conﬂrct of
interest_wrth his appointed counsel. On June 24, 2009, the Supreme Court remanded the matter.
back to the circuit court for a hearlng on the allegedconﬂict. On January 14, 2010, a he'aring was
held .by circuit- eourt judge L. Casey _Manning; at the close of the hearing, ludge Manning '
ordered Applicant be granted a die noyo PCR hearing due to the alleged conflict. By order filed
~ February 9, .2010_.’ Judge Keesley :deferred to Judge Manning’s rull_ng'and a de novo hearing was_
granted The J anuary 2013 hearrng followed. |

In’ the current application -for post- convrctron relief, Applicant alleges he is being held mn

custody unlawfully for the followlng reasons:
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~1. = Ineffective Assistance of Counsel
a. Failure to Challenge Arrest Warrant
" b. Failure to Investigate Wife’s Mental Health History
c. Failure to Challenge Evidence Seized as Result of Consensual Search
- d. Failure to Challenge Faulty Indlctments

FINDINGS OE FACT AND CONCLUSIONS OF LAW.

This Court has had the opportumty to Teview the record i 1n 1ts entlrety and has heard the
testlmony at the post-conviction rehef hearmg ThlS Court has further had the opportumty to
observe the w1tnesses»presented at |the hear.mg, closely pass upon the1r credlblhty and welgh their
testlmony accordmgly Set. forth below are the relevant fmdmgs of facts and conclusions of law

as required pursuant to S.C. Code Ann. §17 27- 80 (1985)

Ina post-Cohviction relief act_ion, the Applicant has the burden of proving the allegations

in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 SE.2d 813 (1985).
Where ineffective assistahce of counsel is alleged as a ground'for relief, the Applicant must

_prove'that "counsel's conduct so hndermined_the proper functioning of the adversarial process

466 U.sS. _668, 104 S.Ct._'20_52, 2:064, 80 L.Ed.2d 674, 692 (1984);‘ Me_r, 286 S.C. 441, 334 |
'_.S.E.Zd 813 (1985). | |

| The prqpar rnéasuré of I:)erfofrnance is whether the attorney provided representation
‘within the range of competehcé required in criminal_'cases. Courts »'pfesume that counsel
rendered adeqhate assistance .ancjl made all significant decisions in the exercise of -.reasonable

professional judgment. Butler; 286 S.C. 441, 334 S.E.2d 813 (1985). The Applicant must

overcome this presumption to receive relievfﬁ.f .C.he'rrv_v. Sfate, 300 S.C. 115, 386 S.E.2d 624

(1989).
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Courts use a two pronged test in evaluatmg allegations -of 1neffect1ve assrstanoe of

Counsel. F1rst the- Applicant must prove that counsel s. performance was-deficient. Under this o
,_.prongéﬂ attorney_' perfornaance_ is rneasured by its "‘reasonable_nes_s under’ professional norms."
Qhelrx,.r?’O(l S.C. at 1.17, 385 S.E.2d at 625 (citing Strickland). >Second,.counsel's deficient
_ performance must have prejudicecl {the.Applicant such that "there is a reasonableprobability that,
but-for COunsel's unprofessionalei-rors ‘the result of» the proce'eding would -have .been different ":.
A M 300 S. C at 117- 18 386 S*E 2d at 625. With respect to guilty plea counsel the Apphcant
' must show that there 1s a reasonable probability that, but for counsel S alleged errors, he’ Would

: _not have pled guilty and would have insisted on gomg to trial. Hlll V. Lockhart 474 U. S 52 106

S;Ct.'36§, 88 L.Ed. 2d 203 (1985)3
S e  Faill o Challenge Tnvalid Warrant
Applicant.first contends cdunsel was ine_ffectiVe for failing-to challenge the arrest -warrant s
issued as it'was not “properly issfued”. Speciﬁcally", Applicant alleges the warrant simply bears
-“X’ on*the 51gnature line and*‘therefore ‘the~warrant~is not- properly ‘sworn” by a magistrate‘“”’";" e
o | j_udge as*required. Applicant test1f:1ed counsel never-raised this issue nor was he aware of counsel :
ever 'researching_ this issueto he raised at trial. | |
Counsel’s t_estirnony in this reg"ardv was very brief. Counsel_ stated he did have the
opportumty to review ' the arrest warrant ‘prior to Applicant’s plea heaxmg and noted the -“X”
shaped rnarking in the warrant 1s in fact the signature of Lexington County Magistrate Scott
_Whi_ttle..;Counsel noted 'he_is Ver.yfamiliarwwith»;ludge Whit_tle and recogmzed hls_ srgnature on
~the warrant immediately. | |
This Court .finds this claim- to be without merit. Based on counsel’s very credible

testimony in this,regard, it is clear the arrest warrant was properly authorized and sworn by an
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. active LéXingtonfCoun'ty Magistrate -Judge_ vldth the authority to-issue Such a'warrant.’ Counstel.‘is
7 familiar with Judge Whrttle s srgnature and recogmzed it on the Warrant, thereby elrmlnatrng any
: ‘___‘need to rarse a challenge based upon the alleged mvahd srgnature Aocordrngly, thrs Court fmdsi
counsel'to have‘acted obJectrvely reasonable in not challengrng the valrd1ty of the warrant on that
;ground |
Further, thrs Court finds Apphcant has farled to satisfy his burden in provrng resultmg
Mprejudrce; It is been well-estabhshed by both the United States Supreme Court.and the South
Carolma Supreme Court that an unlawful arrest is not’ grounds for drsmrssal of the resultm‘g_»-‘
| charges In US.v. Crews 445 U. S ~463 100 s. Ct 1244 (1980) the Court specrfrcally noted that o
: [a]n 1llegal arrest, without more, has never been viewed as a bar to subsequent prosecution, nor
as a defense to a valid convrctron Id at 474, 100 S.Ct. 1251 ““The exclusmnary prmcrple the
'Court.went on to say, “delimits‘ r;s/hat proof the Government may offer against the accused at
. trial,r-'closing the courtroom door ,to-evidence' secured by ofﬁcial lawlessness... Respondent_is not |
T "“’h1mself suppressrble “fruit*and the illegality of his detentron cannot deprlve the: Governrnent of 'f"““'“

'the opportunity to prove his -guilti through the introduction ~of_ evrdence wholly .untarnted by‘ the

 police misconduct.” Id. See also Frisbie v. Collins, 342 U.S. 519, 72 S.Ct. 509 (1952). The

condemmng evrdence agarnst Apphcant was serzed as a result of a consensual search of hrs
_house and Applrcant was not arrested until after the search uncovered a vrdeotape of Appllcant :
perforrnmg sex acts on an 1ncapac1tated minor. Therefore, the alleged “unlawful arrest warrant”
» Wouldrrvnot'—.work to -suppress theg- fruit of the search conducted on.Applicant’s house»well in- |
~ advanced of Applicant’s arrest, ndr \rvould it deprive the state of its ability-‘ to prosecute Applicant |
on the charges. Accordlng’ly, App‘licant has failed to prove that had the arrest warrant been found

invalid, there is a “reasonable probability” the outcome of the case would have been different.
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| | .V”Fa'ilure fo Challenge Search of Applicant’s Home

i-:enfo_rcém_ent’s search- d_f his homt;_ in an effort to suppresé the»ev’_‘idence obt_ai_ngd‘ du;jng theli ‘_
i coqrsé of that éeafch at_triél. In raéising this contention, Appl.iééxl.f allagés,_' coi;ﬁsel,also féﬂed o
pfoperly iﬂvesﬁgate his wife’s mental health history to raise a c'hall'engc.av to .hef-ability to give V

'v_.alid consen_t to 4.Vsu_'ch a search. Botil of thbse'allegations-are.addreésed'collectively _hefein. ' 1 -
A-Ap.plicaﬁ_t testified he waé éarrested July 21, 2004, on the current chérg'es after \\}hjch he
N spént roﬁghly eig‘h-ltee._r_l_-(18) mohtkjls.af the Lexington Coimty Detention Center Withéut making
- bond. He :s.t‘aiteél-:c-:bunsel and coun;sel’s associate, Staﬁiey Meyers, '.Esquire,» met with him at thé-
betention Center ‘avf._e\.v times té? review@he charges he was facingv and fhg"statc’s'.evidcnpe'
‘j'ag.ain'st hiini“Applicant'f said ‘the Véitate haiﬂ""sé'iied “his computer and numerous .vide.o'tapeé as a

' res_ult of his _wife’é- consent to search their home.
Iﬂrev»ic;wingfhe facts leading _thereto,-Applic.ant'stated his wife_ailcgec_l___shé had -:béen
e acarj a(;kedw-.by-v—aAman»-fittzin'g-ft»he—déscrit-ion‘ -of-a-fu git—ivé«wanted‘-a.t“the'-_t»ime«-for*k-i—iling :a~rpolice¥~'~- :
officer. Applicant said when his wife was takén toi the police station to answer questions fqr‘ law -

y eriforcem‘ex.it about the alleged cariacking, she gave ful'll consent for them autho'rities:to s_earéh the
house to “clear” it,-ensuring. the perpetrator Was not there. Applicant s;i-id he was cailed to. th¢
i)olice station where law enforcement “told” him‘ théy ‘were going to seaich the hoﬁse, butr Adid-nofc.
ésk for his’ penﬁission..Once' in;side the house, Applicant said, police found apd'playéd a .

.videotape loaded in the VCR 'v&?hich depicted Applicént ha\-/i'n_g;,sexual' intercourse "with an.

incapacitated young child. Applicant noted he did not know how ‘police went about finding the

VCR videotape or why they decided to play the tape.
: 1
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Applicant alléges counsel was ineffective for failing“ to argue fortsuppre'ssio_n of that

7 videotape-and the other evidence.obtained during the consensual search. He-did concede counsel

- filed two (2) motions to suppress ithe evidence prior to trial, both of which Applicant received

- copies. of, but said counsel failed éto ensure the motions were heard and ruled upon. Applicant

stated counsel should have challenged the search as it exceeded the scope of his wife’s consent -

“and because his wife lacked the ability to consent to such. a search due to her ‘mental health

A 1ssues Apphcant test1f1ed law enforcement found anti- psychotlc med1eat10n n hlS w1fe s‘car and -

alleged his wife had a long hlstory of mental health ‘problems affectlng her competency,'
mcludmg_ bipolar dlhsorder. Appheant stated h1s chances at trial hinged entirely on the state’s

ability to ’admit the Videotape and on the day_of trial counsel infornied him the trial judge

"mtended fo admlt the tape at” trxal Apphcant contends ‘had counsel pursued the suppression

hearing based on the grounds above the videotape would have been suppressed and he would

_;notihave pledguil.ty- .

oem-Finally; Apphcant allegeS*he was not-aware-at the-time:that-he-was: wa1v1ng ‘his-ability to-

A -challenge the adm1551b1l1ty of the tape on direct appeal by pleadmg guilty and, had he known a

guilty plea without a suppression heanng would ‘waive that issue, he would have 1nsxsted on

proeeedmg with the suppress1on; hearmg. Applicant noted counsel did tell him he would be

- Waiving his ability to raise almostl all meritorious issues on appeal by pleading guilty, b-utsvaid he

did not' believe that included the issue of suppreésion. On cross-examination, Applicant readily

‘conceded the plea judge had adv1sed him that by pleading guilty he would “give up. [hlS] right to

'-suppress any evidence that [he] mlght think might be suppressed in [the] matter or attack the

state’s case in any way’, wh1ch he said he understood Apphcant also agreed on cross-

examination that the videotap_eslrecovered by police were “not pretty and “very mcrumnatmg .
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jCounsel' testified _-he"r,ecalled his representation of Applicant on the. challenged'charges
and stated he was retained by Applicant in the rnatter He noted. Applicant is. a friend of his

-whorn he had represented in the past on unrelated htigation and said he “was sorry [Apphcant]

had these problems Counsel stated on the day of the 1ncrdent, Applicant received a call fr_om
: Appllcant-statmg -something wasg going on” with Applicant’s wife and they ‘were with law o
.V enforcernent officers at SLED He» noted that when he arrived at SLED, Applicant and his w1fe
 were in separate rooms and the.consensual search of Applicant s house had already been
condncted and the videotape already uncovered. ‘
o édunsel stated Athegvideo_tape.showed Applicant having sex with‘a,child.roughly eight (8)
* - years old while the child was*dru_'gged and ,incapacitated. Applicant’s wife; counsel said, _could be ,
| """.hea'rdf's_pe"éiking ’frorn"behirid"thej‘carnera”as she filmed"'a'n_d_th“e"r_e_was".ﬁo _“q”iie_st-ion*t‘he rnan' in tlire.. VV
video. was'Applicant. Connsel explicitly noted ‘he did not recall. any sex case he,ha.d seen in hlS
- care_er_. with such clearly _documerited_evidence-of the act.. He__plainly testified fthere “wasize'ro ‘ |
e "—_v'ehanee:-of:winning{;’;atftrialtijf»-t»he:-video'-was~admittedr R e e e 4‘-;""‘“1’
| -Cot:insel_stated he reviewed with -Applicant the option of arguingr for suppression throngh
- a pretrial hearing,-and said he ﬁled the appropriate motion to suppress after “serious research”.-on
~ how to most effectively attack.adrnissibility. Specifically, counsel'said., he did extensive research
, y |, o
on arguing for. suppressron due to !Applicant s wife’s alleged 1nab111ty to consent” as a result of
‘her méntal illnesses. mcluding.bipolar disorder, but said his research revealed the chances of
winning suppression on that basis were “nil”.
| On the day of trial, counsel ‘met in chambers with the prosecuting solicitor, Luck

Campbell, and the trial judge schedul_ed to hear the case, the Honorable Reggie Lloyd. Counsel

noted he believed Judge Lloyd wais a v‘ery strict judge_and said he generally did not want to go to
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trial be_fore Judge Lloyd, but the solicitor was calling the:case that day and Judge Lloyd‘was not

g'oing_ fo"continue the matter. During the 'rneeting, counsel articulated the bases for suppreSsion to

Judge Lloyd 1nclud1ng exceedmg the scope. of consent and Apphcant S w1fe s mab1hty to o

consent Counsel said Judge. Lloyd twas “not 1mpressed’ with those arguments and, although the
Judge was not ruling on the mot1on at that tlme in chambers there was “no way in the world he
“was. grantmg the mot1on” to’ suppress Counsel plamly stated Judge Lloyd made it clear he ‘would

deny the motion and allow the ev1dence to be admltted

Counsel said after his meetmg with Judge Lloyd he explamed all of this to Apphcant and |
let him make the 1ndependent decxslon as to how he wanted to proceed ‘He said he told Applicant

. they would los_e the motion to suppress and then likely lose the trial, but he could then _challenge '

“ the issue of suppression on":di_ie'ct’éi;ppe'al.#'CounSel;‘articulated ‘that, based on those ‘discussions, he
“was “positive” Applicant was aware that by pleading guilty without conducting the suppression

- ‘hearing he would be waiving his right to such a hearing and his ability.to challenge admissibility

- = of thetape .on-direct: appe‘a‘l’:‘_‘" *‘”’ e o e — R e

Counsel said he “did everiythino in his power” to get-plea concessions from the state

dur1ng plea negot1at1ons but the |prosecut1ng solicitor was “absolutely determined” to convict

Apphcant and therefore d1d not extend any plea offers pnor to trial. Counsel saxd he d1scussed '

this with Applicant, and 'Applicant himself testified at the PCR hearing he was aware there were
no plea offers on the table. Counsel went on to say there was some indication from Judge Lloyd

" during their pretrial in-chambers meeting that he would give some consideration to Applicant in

sentencing.if he pled guilty. Counsel also noted the state was willing to let the plea be heard by -

Judge Barber rather than Judge Lloyd if Applicant did decide to plead, which counsel thought
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. 'would.be be’neficial" ﬁfo'r 'Applic,ant. Counsel -finished by stating it was ultir'n'ately'-sole1y

\f; Apphcant s decrsron whether 10 plead guilty or go to trial where he could argue for. suppressron

After a thorough rev1ew of the record and testrmony presented at the ev1dent1ary hearlng,

thrs Court finds. counsel was notr 1neffect1ve in hrs representatron cf Apphcant in- thrs regard .

. _Counsel’s testrmony regardlng his{discussions with Applicant, preparatlon/evaluatron 'of the case, - k

and ~_in-chambers‘ discuss'ions- is-ivery credible to this Court. Conversely, to the extent ‘it

’ }contradlcts with' counsel’s clear and convincing testnnony or the underlyrng record, this Court

: 'ﬁnds Apphcant s testrmony to be not credlble Counsel undertook an. extensrve drhgent and

ob]ectrvely reasonable 1nvest1gatron into the issue of potential. suppression of the evrdence

obtamed by law’ enforcement durrng the search of Apphcant s house. All the while, Apphcant',

‘ by counsel.

The credible testimony reflects counsel meticulously reviewed the facts leading to the

~—=searchy t-he-~ex—eeution:off-the:-search;fthefev-idencer:,obtained‘aé'a"resu'l'ttof -the-search-and-a-plethora-

“Was contlnuously, suffrcrently 1nformed of all relevant matters pertarnrng to potential suppression

' of law to compile an argument insupport of suppression. Applicant was well aware of. counsel’s - '

potential arguments to support sueh a motion,' as well as the fact that he-would waive his right'-to

-- .argue for suppression and appeal the outcome if he pled guilty. With all of this -1n mind,

Applic'ant-made the informed, intelligent and voluntary decision to waiv_e»his-rightf to raise such

an issue, both at trial and on appeal, in order to enter a plea before Judge Barber.

; Applican_t has failed to pﬁesent any evidence or legal argument as to why trial counsel’s

conclusion about their being “zero chance” of suppression was in error. Further, counsel

“articulated valid strategic reasons for not attempting to present & meritless argument at the

i
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-.Applicant."‘lgji': I o

suppression’ _rnotion hearing any- that by pleading guilty, concessions would be available for

Further the record before thrs Court is clear in showmg Apphcant ] W1fe was mentally

- evaluated pnor to the February 6, 2006 plea heanng and found to be competent and able to stand

_ before'the plea ]udge._Apphcant falled to produce any credible-evidence to convince thls Court. -

~~ been effectrvely presented in support of suppressmn ‘Moorehead v. State 329 S C. 329 334 496-

~S.E.2d 415, 417 (1998) (“Fallure; to conduct-_an 1ndependentrmvest1gatroni does not constltute.

that counsel failed: o uncover some mental health issue(s). w1th Apphcant S w1fe that could have

" ineffective assistance of counsel v&%hen the allegation is supported-only by mere speculdation.asfto: :

- the result.”). Applicant’s lay testirrflony regarding his wife’ s'-mental capacity is unpersuasive, not

“credible and insufficient to carry his burden in proving his Wife ifi’ fact sufféred from a meéntal

defect so pervasive it rendered her. consent to the search invalid. For all of these reasons, this

. Court finds counsel’s performance was not deficient.

oemez-Additionally;-this 'Court—i-ﬁ}nds-—Apphc—a‘nt-‘-has»—failedwto;;prove—_;-ﬁr—_esult—i-ng:prejudicen asethiss -emre oo

Court can find no “reasonable prdbability” that had counsel prepared the suppression motion-in

some other manner and argued it; to the trial judge, the outcome of Applicant’s case (either at -
. { - .

trial or on direct-appeal) would ha:rve been different. Counsel’s credible testimony_.reﬂects Judée
Lloyd fully intended to 'deny-theimotion if argued in pretrial. Applicant failed to provide this-

Court with any evidence or argument to contest that such a ruling would have resulted. Further,

~‘Applicant failed to convince thiéCourt such a denial would be overturned by the Court of -

Appeals if preserved and raised|thereafter. “When reviewing the circuit court’s ruling. on a

t

- motion to suppress based on the Fourth Amendment, ‘an-appellate. court must affirm if thereis

any. evidence to support the ruling’, and will reverse onlywhen there is clear .error.” State v.

|
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Cheeks 400 S C 329 334 733 S E.2d 611 614 (Ct App 2012) quotmg State v. er,(zht 391

8. C 436,. 442 706 S.E.2d. 324 326 (2011).. Apphcant presented nothmg 0 show such a denial

. "would not have been supported by any ev1dence or that such a demal would have been a clear

. error of law on Judge Lloyd’s part. Accordingly, this Court finds Apphcant has entirely failed to

- carry his burden in provrng resulting prejudice as well. |
- F aiture to Move to Quash Defective Indictments
Apphcant finally argues 'counsel was ineffective for falhng to move to quash ‘the
iindictments against him as. they were defective. In particular Appheant alleges the Indictments
failed to set forth any v1ctim S name Counsel testified he did not see any basis to move to quash
o 'the'indic_tments againvst Applicant-and noted that had he done so, there was nothing to prevent the
T 7 Ustate from".sirn_’.ply proeuring’ainew"'indietrrient for"the charges against Appl’icant.. T
.”i‘his Court finds Applicant has failed to meet --his burden in proving counsel was

' meffective in this regard. In State v. Tumbleston, 376 S C 90, 654 S.E.2d 849 (Ct. App 2007)

VSN -~;--the South- Carohna Gourt-of. Appeals opined:- +———m--- e e

“An indictment 1s sufﬁcient if the offense is stated with [enough]
certainty and particularity to enable the court to know what judgment to
pronounce, and the defendant to know what he is called upon to answer
and whether he may plead acquittal or conviction thereon. The true test
of the sufficiency of an indictment is not whether it. could be made more
.definite and certain, but whether it contains the necessary elements of the-
- offense intended to.be charged and sufficiently apprises the defendant of
- what he must be prep'ared to meet.” ' '

1d. at 97 - 98 654. S E 2d at 853. “Therefore, an 1ndictment passes legal muster when it charges
the crime substantially in the language of the statute prohibiting the crime or so plainly that the
nature of the offense charged may be easily understood.” m. ,Apphcant s indictment on the

- charges challenged' tracks the s]tatutory language of each charge precisely. Further, “counsel

@/l— _' | Page 12 of 15



_plainly ’noted making- su'ch a,r_noti_on would not '.stop subsequent prosec‘ution on the charges.
Accordingly, counsel’s peiformance was not objectively unr_easonal)le based on profes_sional_
o norms in faihng to flle a motion to quash the mdictment(s) | ) |
| wFurther this Court finds Apphcant cannot prove resulting prejudice. Even if counsel had

file_d such a motion and been successful in quashing the mdictments,__the state could _have '

- reindicted Applicant on the samee'charges and subsequently pursued prosecution. Under S.C.

(

fact thereof shall be’ taken. ,,.on motion to quash such indictment before the Jury shall ,b_e sworn
and not afterwards.” Since the Double Jeopardy Clause of the Fifth Amendment attac_hes in a
: jury'-t-rial only once the jury is. sworn,~ a successful motion to quash,.by its very definiti_on-, will
~not -work-to-bar- subsequent prosecution on-the- same ~allegation-on that- grounds See M _

Prince, 279 S. C. 30, 301 S.E. 2d 471 (1983). Likewise, ]eopardy does not attach in a guilty plea

~ setting until the defendant‘s plea is actually accepted by the plea judge. State v. Wilkins, 310

womeme $.C..81,,1425 8.E.2d.68 (Ct.- App...1992). Accordingly, -~,?m¥;:m0ﬁO_I?:F°~-§9?‘.S_f}l_th‘?m_in.qflf%tment—'WQ_‘ild-~ SRR

~ not have pfevented the state from pursuing the charges at a later date. Therefore, Applicant was
not prejudiced by t-his alleged error. |
| Having found the allegations raised by Applicant at the PCR hearing to be wholly
Without merit, this Court finds the’ curi'ent application for post-conviction relief must be denied
and dismissed with prejud‘ice.
BT L CONCLUSIQN—--
Based o_n. all the foregoing, this Court finds and concludes that the Applicant has not

~ established any constitutional violations or deprivations that would require this court to grant his

Q’;Zgzs . Pagel3ofls



' -’application.' Therefore, this application for post conviction relief must be denied and with .

- -__prejudice.

e eme - e e =

 Except as discussed above,jthis Court finds that the Applicant failed to raise all additional

allegations raised in his applicatiojn» at the hearing and has, thereby, waived them. A waiver is-a

Volimtary and intentional abandonment or relinquishment of a known right. Janasik v. Fairway

Oaks Villas Horizontal Property Re'girne, 307 S.C. 339, 415 S.E.2d 384 (1992). A waivex'may '

“be express or irnplied. "An implied waiver results from acts andf'c.eriduc't' of the party. againét _
" whom' the doctrine is invoked from which an 1ntent10nal relmqmshment of a right is reasonably'

| ‘-mferable " Lyles v. BML Inc., 292 S.C. 153, 158- 59, 355 S.E.2d 282 (Ct. App. 1987) " The

'Apphcants failure to address these issues at the ‘hearing 1nd1cates a Voluntary and 1ntent10nal
rehnqmshment-of h1s'r1ght to do so. ‘Therefore, any'and' all remaining allegations-are demed and -
dismissed: -

o This_Court notes Applicani must file and serve a notice of app'eal ‘within- thirty (30).days

v oo ATOML the, receipt. by_,counsel of, wrltten notlce of entry.of. Judgment -fo_secure_the. approprlatev,, DR,

» appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991) an

Apphcant has a rlght to an appellate counsel s.assistance in seeking review of the demal of PCR
Rule‘ 71.1(g), SCRCP, p_rov1de5-%that if the applicant w1shes to seek appellate review, PCRI
counsel must serve and file a Notice of Appeal on the Applicant’s behalf. Your attentionfisA

directed to-South Cafolina Appe_llate Court Rule 243 for appropriate procedures for appeal. - .

éZﬁ/# - ' o Page 14 of 15



IT IS THEREFORE ORDERED: -

SR LI 1. -~ ~That-the Application for Post-COhvicti_on,Relief must be_denied
_ . _.-and dismissed Wiﬂ,‘ prejudice; and '

- 2.. - The Applicant-mﬁsit be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this & day of-'MMec:a-t . 2013.
_ N " T G.VTHOMA‘SCOOPER,"A R
S : . Presiding Judge - S
SR .~ =i~~~ “Fifth Judicial Circuit AN

Columbia, South Carolina.
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The Law Offices of Alex Thomas Postic, P.A.

1830 Marion Street
Post Office Box 11926
Telephone (803) 771-8081 Columbia, South Carolina 29211 Facsimile (803) 771-4888

May 8, 2013

| \7(19“ MAY 1 32013
The Honorable Daniel E. Shearouse
Clerk, South Carolina Supreme Court :
P.O. Box 11330 5.C. SUPREME CCURT

Columbia, SC 29211-1330
Mark Ellis Brown, #313740 v. South Carolina; 2007-CP-40-01156
Dear Mr. Shearouse:

Enclosed please find the original and two (2) copies of my Notice of
Appeal in the above-captioned action. I would appreciate your filing the
original, clocking the copies, and returning the two (2) clocked copies to me
in the envelope provided. Inasmuch as I was court-appointed in this matter,
I will now be turning this file over to the South Carolina Commission on
Indigent Defense, Office of Appellate Defense for perfection of this appeal. I
would note that Judge Cooper issued a written Order Denying The
Defendant’s Motion To Reconsider in this case which was filed with the
Richland County Clerk of Court's Office on April 23, 2013. A copy of that
Order is also enclosed. With my thanks for your assistance in this matter
and my best regards, I am, :

Yours sincerely,

Alexandre Thomas Postic

ATP/

Enclosures

cc:  Robert Corney, Assistant Attorney General (w/ Notice of Appeal)
Sharon Graham, South Carolina Office of Appellate Defense (w/ Notice of
Appeal)
Mark Ellis Brown, #313740 (w/ Notice of Appeal)



STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

G. Thomas Cooper, Jr., Presiding Judge

2007-CP-40-01156

MARK E. BROWN, #313740,

STATE OF SOUTH CAROLINA,

Petitioner,

Respondent.

NOTICE OF APPEAL

MAY 132013

S.C. SUPREME COURT

Mark Ellis Brown, #313740, appeals the Order of Dismissal denying his Application for
Post-Conviction Relief, and the Order Denying Rule 59(E) Motion received by counsel on April 26,
2013, issued by the Honorable G. Thomas Cooper, Jr., presiding judge.

This _g_ day of May, 2013.

Other Counsel of Record:

Robert Conrey, Assistant Attorney General
P.O. Box 11549

Columbia, SC 29211

Attorney for Respondent

(803) 734-3737

Alex Thomas Postic
Attorney and Counselor at Law

Law Office of Jeremy A. Thompson, LLC

P.O. Box 11926

Columbia, SC 29211
803-771-8081 Phone
803-771-4888 Fax
alex(@posticlawfirm.com E-mail

ATTORNEY FOR PETITIONER
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STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

G. Thomas Cooper, Jr., Presiding Judge

2007-CP-40-01156

MARK E. BROWN, #313740,
Petitioner,

STATE OF SOUTH CAROLINA,
Respondent.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that one copy of the Petitioner's Notice of Appeal in the
above-entitled case has been served upon opposing counsel, Robert Corney, Assistant Attorney

General, P.O. Box 11549, Columbia, SC 29211, by mailing in an envelope properly addressed with

postage prepaid on this Z ; day of May 2013.
Alexandre Thomas Postic
Attorney and Counselor at Law

,,,,,

.‘ = ofMay 2013/ g

”, (’

o Notary‘Pubhc for South Carolina °
. J\/Iy Cormmssmn‘Explres DN\ 1A- SRS
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

IN THE COURT OF COMMON PLEAS
Mark Ellis #313740 Brown

FORM 4

JUDGN. T IN A CIVIL CASE

CASE NUMBER: 2007CP4001156

State of South Carolina

PLAINTIFE(S)

DEFENDANT(S)

Submitted by:

Attorney for : [ ] Plaintiff [[] Defendant or [] Self-Represented Litigant

[ JURY VERDICT. This action came b

[J DECISION BY THE COURT. This 2
decisig
(] ACTION DISMISSED (CHECK REASON):

DISPOSITION TYPE (CHECK ONE)
efore the court for a trial by jury. The issues have been tried and a verdict rendered.

action came to trial or hearing before the court. The issues have been tried or heard and a

] Rule 43(k), SCRCP (Settled);
[J ACTION STRICKEN (CHECK REASON):

1) Binding arbitration, subject

J
[J Affirmed;  [] Reversed;

NOTE:
RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [X]

This order [ ] ends [[] does not end the case
- Additional Information for the Clerk :

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICA

ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUN

>n rendered. (‘.‘,’1 = =
(] Rule 12(b), SCRCP; ] Rule 41(a), SCRCP (Vist. Norsait); S;:
[] Other :“-"‘z;‘ = T
ON) (] Rule 40(j), SCRCP; [__—].Bankr'uptc_y; p f) jg__
to right to restore to confirm, vacate or modify arbitration award;- Ather ' = 5
BLE BOX): ‘90 < Ve
"] Remanded; = [ Other - ;T“. § O 553:
AL, OR ADMINISTRATIVE AGENCY'é' )fégHE CI@JIT COQE:T
See attached order (formal order to follow) [ ] Statement of Judgmeﬁg)y thgQourt: ~
ORDER INFORMATION rn

IN
Complete this section below when the judgm
is no judgment information, indicate “N/A” i

FORMATION FOR THE PUBLIC INDEX

rent affects title to real or personal property or if any amount should be enrolled. If there
n one of the boxes below.

Judgment in Favor of (List name(s) below

) | Judgment Against (List name(s) below) Judgment Amount To be Enrolled

3

$

S

If applicable, describe the pro

perty, including tax map information and address, referenced in the order:

The judgment information above has been prov
addressed by way of motion pursuant to the SC
available at the time the form and final order arl

should refer to the official court order for judg

Circuit Court Judge

ided by the submitting party. Disputes concerning the amounts contained in this form may be
Rules-of Civil Procedure. Amounts to be computed such as interest or additional taxable costs not

e submitted to the judge may be provided to the clerk. Note: Title abstractors and researchers
ment details.

Judge Code

This judgment was entered on the d

Date

or Clerk of Court Office Use Only

ay of , 20 and a copy mailed first class or placed in the appropriate

attorney’s box on this 24 April 2013 to attorn

Mark Ellis #313740 Brown Alexandre Th

Mark Ellis #

eys of record or to parties (when appearing pro se) as follows:
omas Postic

Brian T. Petrano

313740 Brown

ATTORNEY(S) FOR THE PLAINTIFF(S

Court Reporter

) ATTORNEY(S) FOR T

~ VAl A 4 °

Clerk of Court

SCRCP Form 4C (10/2011)
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STATE OF SOUTH CAROL
COUNTY OF RICHLAND

Mark E. Brown, #313740

State of South Carolina,

INA IN THE COURT OF COMMON PLEAS

FOR THE FIFTH JUDICIAL CIRCUIT

2007-CP-40-01156

Applicant, ORDER DENYING DEFENDANT’S

MOTION TO RECONSIRER &

Respondent.

N N’ e N e e N N e’ e N’ N’ e’ N’

This matter comes be
Reconsider pursuant to Rule

Specifically, Defendant asks t

™
fore the Court by way of Defendant Mark E. Brown’s Motion to
59(e) of the South Carolina Rules of Civil Procedure (SCRCP).

his Court to reconsider its denial of Post Conviction Relief.

After careful consideration of the record in this case, this Court is unable to discover any

material fact or principle of 1

aw that either has been overlooked or disregarded. Accordingly,

this Court hereby DENIES Applicant;s Motion pursuant to Rule 59(¢) SCRCP to reconsider.

Pursuant to Rule 59(e) the Court is of the opinion that oral argument is not necessary.

AND IT IS SO ORDE

*A‘m; 5z

RED.

, 2013

Columbia, South Carolina

<, [
G. Thomas Coopef, Jr.

Judge, Fifth Judicial Circuit
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The Law Offices of Alex Thomas Postic, P.A.
1830 Marion Street
Post Office.Box.11926
Columbia, South Carolina 29211

The Honorable Daniel E. Shearouse

Clerk, South Carolina Supreme Court
Pcst Office Box 11330

Columbia, South Carolina 29211-1330




