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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF BEAUFORT ) 
) 

GREG MARCUS SIMMONS and  ) 
JERMAINE ROBINSON, both ) 
Individually and derivatively on behalf ) 
of Simmons Family Holdings, LLC, ) 
a South Carolina Limited Liability  ) 
Company, ) 

  Plaintiffs, ) 
v. ) 

) 
PALMER E. SIMMONS and ) 
CHARLESETTA S. AIKEN, ) 

) 
 Defendants. ) ) 

___________________________________ ) 

IN THE COURT OF COMMON PLEAS 
FOR THE FOURTEENTH JUDICIAL CIRCUIT 

CIVIL ACTION NO. 2019-CP-07-01246 

ORDER GRANTING 
TEMPORARY INJUNCTION RELIEF IN PART 

This matter is before the Court on PlaintiffƐ͛ Amended Motion for a Temporary Injunction e-filed 

with the Beaufort County Clerk of Court.  At an ex parte hearing on June 10, 2019, this court granted 

WůĂŝŶƚŝĨĨ͛Ɛ� DŽƚŝŽŶ� ĨŽƌ� dĞŵƉŽƌĂƌǇ� ZĞƐƚƌĂŝŶŝŶŐ� KƌĚĞƌ� ĂŶĚ� ŝŶ� ƚŚĞ� KƌĚĞƌ� ƐĞt ĨŽƌ� Ă� ŚĞĂƌŝŶŐ� ŽŶ� WůĂŝŶƚŝĨĨƐ͛�

Motion for Temporary Injunction.  At a hearing on June 19th, 2019, it appeared the parties had reached 

ĂŶ� ĂŐƌĞĞŵĞŶƚ͖� ŚŽǁĞǀĞƌ͕� ŝƚ� ĂƉƉĞĂƌƐ� ƚŚĂƚ� ĐĞƌƚĂŝŶ�ŵĂƚƚĞƌƐ� ƌĞŵĂŝŶ� ƵŶƌĞƐŽůǀĞĚ͘� � �� ŚĞĂƌŝŶŐ� ŽŶ� WůĂŝŶƚŝĨĨ͛Ɛ�

Amended Motion for Temporary Injunction was held on July 3, 2019.  In attendance were Plaintiffs, 

Jermaine Robinson and Gregory Marcus Simmons, counsel for Plaintiff, Stacey S. Collins, Esq. and Robert 

J. Arundell, Esq., Defendants Palmer E. Simmons and Charlesetta S. Aiken, and counsel for Defendants,

Mark Berglind.  After the presentation of testimony in the form of Affidavits from Defendant Palmer 

Simmons and oral testimony by Plaintiff, Jermaine Simmons, various Exhibits, and arguments by counsel, 

it appears to the Court that there is just cause for granting the amended motion in part.  

IT IS THEREFORE HEREBY ORDERED AS FOLLOWS: 

A) Defendants shall continue to issue distributions to the Plaintiffs in the amount of One Thousand

and No/100 ($1,000.00) Dollars per month each;
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B) Defendant Charlesetta S. Aiken shall likewise receive a distribution of One Thousand and No/100 

($1,000.00) Dollars per month;  

C) Defendants shall not make any other distributions to themselves, other than in such amounts 

and at such intervals as has been the usual and customary practice of the Company but in no 

event greater than one-third (1/3rdͿ�ŽĨ� ƚŚĞ� ƚŽƚĂů�ĚŝƐƚƌŝďƵƚŝŽŶƐ�ĂŶĚ�ŽŶůǇ� ƚŽ� ƚŚĞ�ĞǆƚĞŶƚ�WůĂŝŶƚŝĨĨƐ͛�

also receive such distributions; 

D) Defendants shall not sell or otherwise transfer any membership interest in the Company;  

E) Defendants shall not file tax returns for 2018 without further leave of court; 

F) That all such distributions shall be subject to reapportionment or disgorgement upon a final 

determination of the membership interests in Simmons Family Holdings, LLC; 

G) That Defendants provide counsel foƌ� WůĂŝŶƚŝĨĨƐ� ĐŽƉŝĞƐ� ŽĨ� ƚŚĞ� �ŽŵƉĂŶǇ͛Ɛ� ĨŝŶĂŶĐŝĂů� ƐƚĂƚĞŵĞŶƚƐ͕�

bank or brokerage account statements, checks, tax returns, minutes, operating agreement, 

resolutions, mortgages, deeds, contracts, and assignments of membership interests of the 

Company from January 2016 to the present on or before August 2, 2019; 

H) TŚĂƚ� �ĞĨĞŶĚĂŶƚƐ� ĐŽŶƚŝŶƵĞ� ƚŽ� ƉƌŽǀŝĚĞ� WůĂŝŶƚŝĨĨƐ͛� ĐŽƵŶƐĞů� ǁŝƚŚ� ĐŽƉŝĞƐ� ŽĨ� ƚŚĞ� �ŽŵƉĂŶǇ͛Ɛ� ĨƵƚƵƌĞ�

bank or brokerage account statements, checks, minutes, and resolutions, as and when made 

available by its bank or brokerage; 

I) That the parties shall use their best efforts to coordinate and communicate with one another in 

advance with regard to all financial matters in the ordinary course of business;  

J) That this Order shall expire at the earlier of full execution by all parties of a written agreement 

disposing of all issues between the parties, or a subsequent ruling of this or another Court of 

competent jurisdiction; and 
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K) That the entry of this Consent Order ŝƐ�ǁŝƚŚŽƵƚ�ƉƌĞũƵĚŝĐĞ� ƚŽ� ƚŚĞ�ƉĂƌƚŝĞƐ͛� ƌŝŐŚƚƐ� ƚŽ�ĐŽŶƚĞƐƚ� ƚŚĞ�

respective membership interests in Simmons Family Holdings, LLC, or other matters pertaining 

to this action. 

IT IS SO ORDERED.  THIS CASE SHALL CONTINUE. 

   _____________________________________________ 
   Marvin H. Dukes, III, Beaufort County Master-in-Equity 
   and Special Circuit Court Judge 
 
Beaufort, South Carolina 
July _____, 2019
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Beaufort Common Pleas

Case Caption: Greg Marcus Simmons  , plaintiff, et al VS Palmer E Simmons  ,
defendant, et al

Case Number: 2019CP0701246

Type: Order/Temporary Injunction

So Ordered:

s/Marvin H. Dukes III #3069

Electronically signed on 2019-07-08 15:34:23     page 4 of 4

ELECTRO
NICALLY FILED - 2019 Jul 09 8:21 AM

 - BEAUFO
RT - CO

M
M

O
N PLEAS - CASE#2019CP0701246

ROA 000004



STATE OF SOUTH CAROLINA )            IN THE COURT OF COMMON PLEAS 
 )             FOR THE FOURTEENTH JUDICIAL CIRCUIT 
COUNTY OF BEAUFORT   )             CIVIL ACTION NO. 2019-CP-07-01246 
      ) 
GREG MARCUS SIMMONS and  ) 
JERMAINE ROBINSON, both  ) 
individually and derivatively on behalf ) 
of Simmons Family Holdings, LLC,  ) 
a South Carolina Limited Liability  ) 
      )  ORDER ON RULE TO SHOW CAUSE  
Company,     )  *5$17,1*�3/$,17,))6¶�027,216�)25� 
      )  THE APPOINTMENT OF A RECEIVER, 
  Plaintiffs,   )  ACCOUNTING AND OTHER INJUNCTIVE  
      )  RELIEF 
v.      ) 
      ) 
      ) 
PALMER E. SIMMONS and   ) 
CHARLESETTA S. AIKEN,    ) 
      ) 
  Defendants.   ) 
      ) 
and      ) 
      ) 
SIMMONS FAMILY HOLDINGS, LLC, ) 
      ) 
 as a nominal Defendant.  ) 
                                                             ) 
 

 This matter came before the Court for a hearing upon a Motion by the Plaintiffs, Greg 

Marcus Simmons and Jermaine 5RELQVRQ��³3ODLQWLIIV´�, for Injunctive Relief, Accounting, Rule to 

Show Cause and for Appointment of a Receiver for nominal Defendant Simmons Family Holdings, 

//&� �³6)+´).  The Motions were heard via WebEx by the Court on August 24, 2020, with all 

counsel of record present.  Also present at the hearing of the motions were Plaintiffs and 

Defendant, Palmer E. Simmons.  The Rule to Show Cause was issued and argued via WebEx 

hearing on September 1, 2020. Defendant Palmer E. Simmons and his counsel were present, 

along with counsel for Plaintiffs. 
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 Upon reviewing the record, the affidavits and memoranda submitted, the evidence, and 

the applicable law and hearing statements and representations of counsel, I find that Plaintiffs¶ 

Motions should be granted and a receiver should be appointed with authority to order a full 

accounting of the financial records of SFH, pursue discovery from Defendants and third parties, 

require the production of documents and other evidence, make recommendations to this Court 

regarding the affairs of SFH, DQG�WDNH�SRVVHVVLRQ�RI�6)+¶V�QRQ-exempt assets and secure them, 

save for the payment of: a) real estate taxes, real property insurance and assessments, as and 

when due for property owned by SFH; b) previously ordered regular monthly distributions to 

Defendant Charlesetta S. Aiken and Plaintiffs in the amount of $1,000.00 each, as previously 

ordered; and c) payment for legal services rendered to SFH by its counsel of record; pending 

further Order of the Court, upon threat of contempt and sanctions by this Court for willful failure 

to cooperate with the receiver.  

FINDINGS OF FACT 

1. On July 9, 2019, the Court entered an Order Granting Temporary Injunction Relief 

�WKH�³,QWHULP�2UGHU´��in favor of Plaintiffs which provided, among other things: 

 a) that Defendants not make any distributions to themselves, other than in the 

ordinary course of its business, but in no event greater than one-third (1/3rd) of the total 

distributions and only to the extent the Plaintiffs also receive such distributions; 

 b) that Defendants provide counsel for Plaintiffs with, among other things, 

bank or brokerage account statements, checks, tax returns, and deeds on an ongoing basis as 

and when available; and  

 c) that the parties use their best efforts to coordinate and communication with 

one another in advance with regard to all financial matters in the ordinary course of business. 

2. In violation of thLV�&RXUW¶V Interim Order, Defendant Palmer E. Simmons failed to 

regularly and timely supply account statements and checks. 
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3. Defendant Palmer E. Simmons also made substantial payments from SFH to 

himself, his family, and others for his benefit, the benefit of his family, or the benefit of his 

company, Carolina Trucking HH, LLC, the total amount of which have yet to be fully determined, 

but which the evidence and testimony indicate will be in a substantial amount; all without 

consulting with Plaintiffs or their counsel and without providing matching distributions to Plaintiffs 

in violation of the Interim Order. 

4. By his own admissions, Defendant Palmer E. Simmons¶�sworn testimony reflects 

that the majority of these expenditures were in the nature of loans, not evidenced by any written 

agreement, not secured transactions, and (with the exception of a $3,500.00 payment to one 

Anthony Dickerson) have not been repaid in whole or in part. 

5. Defendant Palmer E. Simmons had an ongoing duty, under the Interim Order, to 

inform Plaintiffs of all financial matters pertaining to SFH, including advising them of (i) the 

existence of the previous settlement of that certain civil action, J&W of Greenwood v. Simmons 

Family Holdings, LLC, Civil Action No. 2015-CP-07-2284, (ii) the entry of the Final Order filed in 

that case GDWHG�$SULO�����������WKH�³-	:�2UGHU´�, and (iii) the subsequent signing of a Confession 

of Judgment in accordance therewith, but failed to do so. 

6. That despite the requirement that SFH convey to J&W Corporation of Greenwood 

a ½ acre portion of the land located at 11 Simmons Road, free and clear, Defendant Palmer E. 

Simmons had not contacted the mortgagee of the property regarding a partial release of mortgage 

or made application for alternative financing prior to the taking of his deposition on July 28, 2020. 

7. That Defendant Palmer E. Simmons made woefully inadequate preparations with 

respect to the fulfillment of the conditions set forth in the J&W Order are partially to blame for 

SFH¶V current inability to timely comply with the original terms thereof and its inability to satisfy 

the Confession of Judgment in the amount of Two Hundred Twenty-Six Thousand Four Hundred 

and No/100 ($226,400.00), which is being held by counsel for J&W Corporation of Greenwood as 

provided for in that Order.  
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8. 7KDW�GXH� WR�'HIHQGDQW�3DOPHU�(��6LPPRQV¶�actions and/or inactions there is a 

substantial likelihood that the rents and profits of SFH will continue to be materially dissipated or 

the property thereof materially impaired in the absence of the appointment of a receiver to 

preserve the assets of SFH. 

9. That if true, the allegations of the Verified Complaint, the affidavits of record, the 

memoranda and arguments of counsel, and the admissions of Defendant Palmer E. Simmons 

provide adequate reason to believe the Plaintiffs are entitled to the relief granted herein. 

10. That Plaintiffs seek for the Court to appoint Michael Hawanczak of Diamond 

Management, Inc., as receiver for SFH, that he is qualified and willing to serve in such capacity, 

and that his appointment is appropriate. 

11. That SFH is a limited liability company organized for the purpose of holding real 

estate, collecting rents thereon, and paying the legitimate expenses associated therewith. 

12. That given the limited nature of the business and the qualifications of Mr. 

Hawanczak, no bond is necessary. 

CONCLUSIONS OF LAW 

1. The foregoing Findings of Fact are denominated Conclusions of Law to the extent 

that they constitute the same. 

2. A receiver may be appointed prior to judgment DW�WKH�&RXUW¶V�discretion.  See S.C. 

Code Ann. §15-65-10 et seq. 

3. South Carolina law allows for the appointment of a receiver under the facts of this 

case. 

4. The Court concludes that Plaintiffs are entitled to the appointment of a receiver in 

order to prevent any further material dissipation of the property or material impairment thereof. 
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 NOW, THEREFORE, based upon the foregoing findings of fact and the conclusions of 

law, IT IS ORDERED that: 

1. Michael Hawanczak of Diamond Management, Inc. �KHUHLQDIWHU� ³5HFHLYHU´� is 

hereby appointed as Receiver to exercise such authority and take such actions as are 

more particularly set forth hereinbelow. 

2. Within seven (7) business days following the entry of this Order, and on an ongoing 

basis as long as this Order remains in effect, SFH and Defendant Palmer E. Simmons 

shall surrender and deliver possession to Michael Hawanczak all of the assets, property, 

and records relating to thereto, that he may possess, own or control, directly or indirectly, 

legally or equitably, including but not limited to: 

a) all banking records for SFH, including: all checkbooks, savings books, and/or 

safe deposit boxes;  

b) all assets of SFH; 

c) all records of SFH that relate to or may lead to the discovery of assets, property, 

and income of SFH including but not limited to the names, addresses, 

telephone numbers, and email addresses, for anyone leasing, managing, 

collecting or paying rents associated with property belonging to SFH, whether 

acting pursuant to contract or otherwise; 

d) all assets and property that SFH hereafter receives or acquires, directly or 

indirectly, legally or equitably, while the Order is in effect; 

e) all receipts, invoices, or other evidence in his possession which he contends 

support his assertion that those payments made from SFH to himself, his 

company Carolina Trucking HH, LLC, his family members, the Trust, or others 

on their behalf or for their benefit; and 
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f) within seven (7) days following a request for same, such additional information 

in his possession as the Receiver may request, in writing. 

3. Effective as of and from the date of the entry of this Order, all funds or other 

property that are received by SFH or collected on its behalf, shall be delivered to the 

5HFHLYHU� DQG� GHSRVLWHG� ZLWK� D� EDQN� RI� 5HFHLYHU¶V� FKRLFH, or otherwise secured by 

Receiver, pending further Order of this Court, save and except such authorized expenses 

as are expressly permitted herein, which shall be paid in accordance herewith. 

4. The Receiver will be and hereby is authorized and directed to take immediate 

SRVVHVVLRQ� RI� 6)+¶V� DVVHWV� DQG� WR� H[HUFLVH� IXOO� FRQWURO� RYHU� 6)+¶V� DVVHWV�� DQG� WKH�

Receiver in so doing will have all powers generally available to receivers under the laws 

of the State of South Carolina, and will have, among others, the following specific powers: 

(a) The power and authority to take possession of property owned or leased by 

SFH. All parties in possession of any such property are to surrender it to the 

Receiver upon demand.  This property shall include, but not be limited to the 

following: 

i. Real property 

ii. Goods 

iii.    Inventory 

iv.    Equipment 

v.     Chattel Paper and Accounts 

vi.    Securities and Instruments, including but not limited to Stocks, 
 Membership Interests, Bonds, and Promissory Notes 

vii.    Investment Property 

viii.    Contracts and other Documents 
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ix.     Commercial Tort Claims 

xi.    Money 

xii.   Letter of Credit Rights 

xiii.   General Intangibles 

xiv.   Supporting Obligations 

xv.    All Cash or Equivalents, Savings Accounts, Brokerage Accounts 

any other bank accounts of SFH; and 

xvi.    All proceeds and products, including but not limited to rent, of 

 above. 

(b) Gather all books and records of SFH, and subpoena or otherwise require 

production of books and records of third parties, to the extent necessary to 

show any asset transfers, payments, loans, dispositions or other distributions 

by Palmer E. Simmons, to himself, his companies, his family members, or 

affiliated entities, either directly or for their benefit, from property or assets 

belonging to SFH; 

(c) To control all bank, brokerage, and trust accounts owned by or for the benefit 

of SFH, including the right to change the location thereof.  No other person 

shall have any authority or control over any funds in the accounts, including 

but not limited to authority or control to disburse funds; 

(d) With respect to any insurance coverage in existence or obtained, the Receiver 

shall be named as an additional insured on the policies for the period that the 

Receiver shall be in possession of the property insured. 
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(e) The Receiver is hereby authorized to demand and receive any rents due under 

any leases of SFH, as well as any dividends or distributions due to or to 

become due to SFH from any corporation or limited liability company in which 

SFH has a direct or indirect ownership or membership interest, including but 

not limited to Fish Camp, LLC; and any such corporation or limited liability 

company is hereby directed and enjoined, upon receipt of this Order, to make 

such distribution(s) only to the Receiver while this Order is in effect. 

(f) The Receiver is hereby authorized to pursue discovery from Defendants and 

third parties; require the production of documents and other evidence; 

investigate the affairs of SFH and make recommendations to this Court 

regarding same; hire professional services on behalf of SFH as he may deem 

necessary or advisable to carry out his duties as set forth herein; to pay, as 

and when due, the real estate taxes, real property insurance, mortgage 

payments, and assessments, on property owned by SFH; as well as the 

previously ordered regular monthly distributions to Defendant Charlesetta S. 

$LNHQ�DQG�3ODLQWLIIV�LQ�WKH�DPRXQW�RI�����������HDFK��KHUHLQDIWHU�³$XWKRUL]HG�

([SHQVHV´�� and legal or other professional services reasonably incurred for 

the benefit of SFH. 

(g) The Receiver is further authorized and directed to order a full accounting of the 

financial records of SFH from the date of the Interim Order through the date on 

which Receiver has assumed control of same and to file a report of such 

accounting with this Court as soon as such accounting may be completed, for 

the purpose of identifying, to the extent possible, all expenses, payments, 

withdrawals or other withholdings by Defendant Palmer E. Simmons, for 

himself, his other business interests, his family members, the Charles E. 

Simmons, Jr. and Rosa G. Simmons Revocable Trust dated May 6, 2016 (the 
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³7UXVW´���ZKLFK�7UXVW�LV�DGPLQLVWHUHG�E\�'HIHQGDQW�3DOPHU�(��6LPPRQV�LQ�KLV�

capacity as Trustee��RU�WR�RWKHUV�RQ�WKHLU�EHKDOI��WKH�³8QDXWKRUL]HG�([SHQVHV´�� 

(h) The Receiver is further authorized and directed to pay: a) the legitimate 

business expenses of SFH arising in the ordinary course of business, including 

the real estate taxes, real property insurance and assessments as and when 

they become due for property owned by SFH; b) previously ordered regular 

monthly distributions to Defendant Charlesetta S. Aiken and Plaintiffs in the 

amount of $1,000.00 each; and c) payment for legal services rendered to SFH 

by its counsel of record.  

(i) The Receiver is also further authorized and directed to arrange for the 

refinancing of that certain mortgage encumbering the Property in the original 

principal amount of $400,509.50, recorded in the Office of the Register of 

Deeds for Beaufort County on May 14, 2009, in Book 2844 at Page 1811, as 

amended �WKH�³0RUWJDJH´�; and to satisfy the conditions, if he can, of the J&W 

Order. 

5. The Receiver will furnish to the Court and to the parties, a report detailing his 

findings with respect to the Unauthorized Expenses, and making recommendations as to 

the ongoing business operations of SFH, as soon as such report is available.   

6. An expedited hearing shall be scheduled DW�WKH�&RXUW¶V�HDUOLHVW�DYDLODEOH�KHDULQJ�

date, but QRW�VRRQHU� WKDQ� WHQ� �����GD\V� IROORZLQJ� WKH� ILOLQJ�RI� WKH�5HFHLYHU¶V� UHSRUW, to 

determine the total amount of Unauthorized Expenses, whereupon the sum so determined 

shall be paid to the Receiver for deposit in the SFH account(s). 

7. The Receiver will also furnish to the Court and to the parties, quarterly statements 

itemizing property that has been secured by Receiver pursuant to this Order.  Such report 

will be filed within thirty (30) days after the end of each calendar quarter, the first such 

report to be due thirty (30) days after the end of the first quarter after this Order is entered 
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and quarterly thereafter. The parties to this litigation will be entitled to inspect the books 

and records of the Receiver concerning assets held by it pursuant to this Order at 

reasonable time and with reasonable notice. 

8. Without further Order of the Court, SFH shall pay to the Receiver his professional 

fees and expenses incurred as a result of this appointment.  Nothing in this Order shall 

prevent the parties from later seeking an apportionment of 5HFHLYHU¶V�IHHV�DQG�H[SHQVHV 

in this matter�� � 5HFHLYHU¶V� SURIHVVLRQDO� IHHV� VKDOO� EH� FKDUJHG� DW� �75.00 per hour for 

5HFHLYHU¶V� WLPH� DQG, if applicable, at such lesser rates as he ordinarily charges for 

administrative services.  All photocopies and facsimile charges along with necessary out-

of-pocket expenses (including travel and lodging) will be billed at costs.  All fees and 

expenses of the Receiver shall be accounted for in the Quarterly Statement of Operations. 

9. The Receiver will have such additional powers as are provided by law and as this 

Court may from time to time direct. 

10. Plaintiffs and Receiver shall have no obligation to pay for accrued wages, benefits, 

and taxes, payroll or other amounts accrued in advance of the date of this Order, whether 

currently due or owning. 

11. The Receiver and his employees, agents, and attorneys shall be exempt from 

personal liability or obligation to the fullest extent permitted by law. 

12. The Receiver may, in his discretion, notify this Court and the parties to this action 

that the Receivership is not practical, and upon such notice all duties of the Receiver shall 

terminate except with regard to liabilities which arise prior to the date of the notice.  The 

Court may then appoint a new receiver to take any and all such other action as it deems 

appropriate.  Receiver shall turn over all of the assets and records secured pursuant 

hereto to any successor receiver appointed by the Court and shall file a final accounting 

with the Court. 
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13. In the event that Defendant, Palmer E. Simmons fails to turn over the property and 

other items required by this Order within seven (7) business days, the appropriate County 

Sheriff is hereby ordered to take all necessary actions and appropriate force to give full 

effect to the terms of this Order. 

14. All persons who receive notice of this Order are enjoined from interfering with the 

powers and duties of the Receiver. 

15. All providers of insurance with respect to the Property are prohibited and enjoined 

from cancelling such insurance policies provide that the Receiver pays the applicable 

premiums for any prospective exposure going forward under the receivership, and such 

premiums may be paid from assets secured by the Receiver pursuant to this Order. 

16. The Receiver is not responsible for filing any federal, state or local tax returns 

including those relating to any activities during the receivership, but is entitled to collect 

any tax refunds payable to SFH. 

17. The Receiver and the parties to this case may, at any time and on an expedited 

basis, apply to this Court for instructions or orders and for further powers necessary to 

HQDEOH�WKH�5HFHLYHU�WR�SHUIRUP�WKH�5HFHLYHU¶V�GXWLHV�SURSHUW\� 

18. The Receiver shall not, in the absence of further order of this Court or the written 

consent of the Parties and their counsel, disburse, transfer, assign, sell, convey, devise, 

pledge, mortgage, create a security interest in, or encumber, any real property owned by 

SFH. 

19. 7KDW�WKH�HQWU\�RI�WKLV�2UGHU�LV�ZLWKRXW�SUHMXGLFH�WR�WKH�SDUWLHV¶�ULJKWV�WR�FRQWHVW�WKH�

respective membership interests in SFH, or other matters pertaining to this action. 

 IT IS FURTHER ORDERED that pending further Order of this Court, no party to 

this case, including SFH and its respective agents, partners, managers, employees, 

assignees, heirs, representatives, affiliates or related entities and all other persons acting 
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in concert with them who have actual or constructive knowledge of this Order, and their 

agents and employees, shall: 

A. Fail to Cooperate with Receiver 

All parties to this case shall cooperate with the Receiver, to the fullest extent 

possible, in the conduct of his duties, including but not limited to, the undertaking 

of an accounting contemplated herein and in the refinancing of the Mortgage. 

B. Commit Waste: 

No party to this case may commit or permit any waste of the Property or any part 

thereof, or suffer or commit or permit any act on the Property or any part thereof in 

violation of law, or remove, transfer, encumber or otherwise dispose of any of the 

Property or the fixtures presently on the Property or any part thereof. 

C.  Divert Cash or Credit Card Receipts: 

No party to this case may discount or in any other way divert or use any of the 

monies from the Property, including but not limited to, rents, cash from sales, or 

credit card receipts. 

D.  Interfere with Receiver: 

No party to this case may, directly or indirectly, interfere in any manner with the 

GLVFKDUJH�RI�WKH�5HFHLYHU¶V�GXWLHV XQGHU�WKLV�2UGHU�RU�WKH�5HFHLYHU¶V�SRVVHVVLRQ�

of the Property. 

E.  Transfer or Encumber the Property: 

No party to this case may expend disburse, transfer, assign, sell convey, devise, 

pledge, mortgage, create a security interest in, encumber, conceal or in any 

manner whatsoever deal in or dispose of the whole or any part of the Property, 
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including but not limited to, the cash, rents, inventory, and fixtures without the 

express written consent of the Plaintiffs and their counsel or by prior Court Order; 

and 

F.  ,PSDLU�3UHVHUYDWLRQ�RI�3URSHUW\�RU�3ODLQWLII¶V�,QWHUHVW: 

No party to this case may do any act which will, or which will tend to impair, defeat, 

divert, prevent or prejudice the preservation of the Property, or the preservation of 

Plaintiffs¶ interest in the Property. SFH, or Defendants as Managers thereof, are 

further enjoined from making any payments or transfers of funds or property to or 

from any affiliates, insiders, directors, officers, family members, or any other 

person or entity controlled by or otherwise related to any affiliates, insiders, 

directors, and/or officers. 

 IT IS SO ORDERED.  

        
 

                                                           . 
     Marvin H. Dukes, III 
     Master in Equity for Beaufort County 
 

Beaufort, South Carolina 
This ______ day of September, 2020 
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GREG MARCUS SIMMONS, ET AL 

  
PALMER E. SIMMONS, ET AL 

PLAINTIFF(S)  DEFENDANT(S) 
 

 

 
Submitted by:       
 

Attorney for :  Plaintiff          Defendant 
or 

 Self-Represented Litigant 
 

 

DISPOSITION TYPE (CHECK ONE) 
 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 
The issues have been tried or heard and a decision rendered.  See Page 2 for additional information. 

 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 
SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled);  Other       

 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 
 Binding arbitration, subject to right to restore to confirm, vacate or modify 

      arbitration award;  Other       
 

  STAYED DUE TO BANKRUPTCY 
 

  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 
   Affirmed;   Reversed;   Remanded;   Other        

   

  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 
by the Court:  

ORDER INFORMATION 
 

PLAINTIFF'S MOTION TO COMPEL IS GRANTED. DEFENDANTS MAY PREPARE A 
CONFIDENTIALITY ORDER. IF DEFENDANTS CONTEND THAT ANY DOCUMENT(S) SHOULD 
NOT BE PROVIDED, THEY SHALL SUBMIT IT TO THE COURT FOR IN CAMERA REVIEW. MR. 

HAIGHT TO PREAPRE A FORMAL ORDER. PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT IS 
GRANTED AS FOLLOWS: PLAINTIFFS ARE MEMBERS OF THE SIMMONS FAMILY LLC-- THE 

AMOUNT OF SHARES TO BE DETERMINED. ALSO, PALMER SIMMONS MADE UNAUTHORIZED 
DISTRIBUTIONS FROM THE SIMMONS FAMILY LLC TO HIMSELF OR TO HIS BUSINESS-- THE 
AMOUNT OF WHICH IS TO BE DETERMINED. MR. HAIGHT TO PREPARE A FORMAL ORDER. 
THE FORMAL ORDER SHALL SPECIFICALLY DISCUSS THE COURT'S AUTHORITY TO ISSUE 
THE ABOVE ORDER. DEFENDANT'S MOTION FOR SUMMARY JUDGMENT IS DENIED IN ITS 

ENTIRETY.    
 

This order  ends  does not end the case.   
 
 

INFORMATION FOR THE JUDGMENT INDEX  
Complete this section below when the judgment affects title to real or personal property or if any amount 
should be enrolled.  If there is QR�MXGJPHQW�LQIRUPDWLRQ��LQGLFDWH�³1�$´�LQ�one of the boxes below. 

Judgment in Favor of 
(List name(s) below)  

Judgment Against 
(List name(s) below) 

Judgment Amount To be Enrolled 
(List amount(s) below) 

            $      

            $      

            $      

If applicable, describe the property, including tax map information and address, referenced in the order: 
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or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the 
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Circuit Court Judge  Judge Code  Date 

 
       

 
 
 

For Clerk of Court Office Use Only  
 

 
This judgment was entered on the       day of      , 20      and a copy mailed first class or 
placed in the appropriatH�DWWRUQH\¶V�ER[�RQ�this       day of      , 20     to attorneys of record or  
to parties (when appearing pro se) as follows: 
 
 
             
             
             
ATTORNEY(S) FOR THE PLAINTIFF(S)   ATTORNEY(S) FOR THE DEFENDANT(S) 
   
  CLERK OF COURT  
 
Court Reporter:       
 
E-Filing Note:  In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File 
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy 
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
 
 
ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON 
PAGE 1.   
 
This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered. 
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IN THE COURT OF COMMON PLEAS      CASE NO. 2019 CP-07-01246 
 

 
GREG MARCUS SIMMONS, ET AL 

  
PALMER E. SIMMONS, ET AL 

PLAINTIFF(S)  DEFENDANT(S) 
 

 

 
Submitted by:       
 

Attorney for :  Plaintiff          Defendant 
or 

 Self-Represented Litigant 
 

 

DISPOSITION TYPE (CHECK ONE) 
 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 
The issues have been tried or heard and a decision rendered.  See Page 2 for additional information. 

 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 
SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled);  Other       

 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 
 Binding arbitration, subject to right to restore to confirm, vacate or modify 

      arbitration award;  Other       
 

  STAYED DUE TO BANKRUPTCY 
 

  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 
   Affirmed;   Reversed;   Remanded;   Other        

   

  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 
by the Court:  

ORDER INFORMATION 
 

PLAINTIFF'S MOTION TO RECONSIDER IS DENIED PURSUANT TO RULE 59(e) SCRCP WITHOUT 
THE NECESSITY OF A FORMAL HEARING. NO FORMAL ORDER REQUESTED UNLESS 

REQUESTED BY COUNSEL.  
 

This order  ends  does not end the case.   
 
 

INFORMATION FOR THE JUDGMENT INDEX  
Complete this section below when the judgment affects title to real or personal property or if any amount 
should be enrolled.  If there is QR�MXGJPHQW�LQIRUPDWLRQ��LQGLFDWH�³1�$´�LQ�one of the boxes below. 

Judgment in Favor of 
(List name(s) below)  

Judgment Against 
(List name(s) below) 

Judgment Amount To be Enrolled 
(List amount(s) below) 

            $      

            $      

            $      

If applicable, describe the property, including tax map information and address, referenced in the order: 
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clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details. 
E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page. 
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This judgment was entered on the       day of      , 20      and a copy mailed first class or 
SODFHG�LQ�WKH�DSSURSULDWH�DWWRUQH\¶V�ER[�RQ�this       day of      , 20     to attorneys of record or  
to parties (when appearing pro se) as follows: 
 
 
             
             
             
ATTORNEY(S) FOR THE PLAINTIFF(S)   ATTORNEY(S) FOR THE DEFENDANT(S) 
   
  CLERK OF COURT  
 
Court Reporter:       
 
E-Filing Note:  In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File 
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy 
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
 
 
ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON 
PAGE 1.   
 
This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered. 
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iNTSTATE OF SOUTH CAROLINA )            IN THE COURT OF COMMON PLEAS 
 )             FOR THE FOURTEENTH JUDICIAL CIRCUIT 
COUNTY OF BEAUFORT   )             CIVIL ACTION NO. 2019-CP-07-01246 
     ) 
GREG MARCUS SIMMONS and  ) 
JERMAINE ROBINSON, both  ) 
individually and derivatively on behalf ) 
of Simmons Family Holdings, LLC,   ) 
a South Carolina Limited Liability )  ORDER FOR PAYMENT OF  
Company,    )  UNAUTHORIZED EXPENSES 
     )   
  Plaintiffs,  )   
     ) 
v.     ) 
     ) 
     ) 
PALMER E. SIMMONS, individually  ) 
and as Trustee of the Charles E.   ) 
Simmons, Jr. and Rosa G. Simmons  ) 
Revocable Trust dated May 5, 2016,  ) 
and CHARLESETTA S. AIKEN,   ) 
     ) 
  Defendants.  ) 
     ) 
and      ) 
     ) 
SIMMONS FAMILY HOLDINGS, LLC, ) 
     ) 
 as a nominal Defendant.  ) 
                                                             ) 
 

 THIS MATTER came before me on Tuesday, March 2, 2021 for a hearing to determine 

the amount of Unauthorized Expenses under this &RXUW¶V�2UGHU�RQ�5XOH�WR�6KRZ�&DXVH�*UDQWLQJ�

3ODLQWLIIV¶�0RWLRQV�IRU�WKH�$SSRLQWPHQW�RI�D�5HFHLYHU��$FFRXQWLQJ�DQG�RWKHU�,QMXQFWLYH�5HOLHI, dated 

6HSWHPEHU�����������³2UGHU�RI�6HSWHPEHU���������´����$SSHDULQJ�EHIRUH�PH�YLD�:HE([�ZHUH�

counsel for Plaintiffs, Ehrick K. Haight, Jr., Esquire, Robert J. Arundell, Esquire and Stacey S. 

Collins, Esquire. Counsel for Defendants, Mark S. Berglind, Esquire, also appeared with 

Defendant Palmer E. Simmons. Thomas Pendarvis, Esquire, attorney for the Receiver, Michael 

Hawanczak, was also present. 
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 ,Q�WKLV�&RXUW¶V�2UGHU�RI�6HSWHPEHU�����������WKH�5HFHLYHU�ZDV�GLUHFWHG�WR�obtain a full 

DFFRXQWLQJ�RI�WKH�ILQDQFLDO�UHFRUGV�RI�6LPPRQV�)DPLO\�+ROGLQJV��//&��³6)+´��IURP�WKH�GDWH�RI�WKH�

Order Granting TempoUDU\� ,QMXQFWLRQ� 5HOLHI� �³,QWHULP�2UGHU´��� WKURXJK� WKH� GDWH� RQ� ZKLFK� WKH�

Receiver assumed control of the financial records. The Receiver was further directed to file a 

report of such accounting, identifying the Unauthorized Expenses, as defined in the Order of 

September 22, 2020.  On January 28, 2021, counsel for the Receiver submitted the required 

report along with the accounting. The Unauthorized Expenses or Disbursements total 

$188,386.48. There are also unexplained receivables of $23,605.00.  Defendant Palmer Simmons 

GRHV�QRW�GLVSXWH�WKH�ILQGLQJV�RI�WKH�5HFHLYHU¶V�UHSRUW�RU�LWV�DFFRPSDQ\LQJ�DFFRXQWLQJ���7KH�SDUWLHV�

agreed that the net amount of Unauthorized Expenses is $164,781.48.  

 The Court heard testimony from Defendant Palmer Simmons regarding his alleged 

inability to reimburse Simmons Family Holdings, LLC for the Unauthorized Expenses made in 

violation of the Interim Order.  Counsel for Plaintiffs cross examined Defendant Palmer Simmons 

regarding his various assets and sources of income. Defendant Palmer Simmons offered no 

evidence that the Unauthorized Expenses were, in fact, the legitimate business expenses of 

Simmons Family Holdings, LLC. 

 Under Paragraph 6 of the Order of September 22, 2020, the purpose of the hearing on 

0DUFK���������LV�³WR�GHWHUmine the total amount of Unauthorized Expenses, whereupon the sum 

so determined shall be paid to the Receiver for deposit in the SFH account(s)´� (Emphasis added).  

The previous Order requires reimbursement and the Unauthorized Expenses are admitted. 

Having given due consideration to the testimony and the arguments of counsel, 

IT IS HEREBY ORDERED AS FOLLOWS:  

 Defendant Palmer Simmons shall reimburse SFH for the Unauthorized Expenses totalling 

$164,781.48 by making payment in that amount to the Receiver within thirty (30) days from the 
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date of this Order.  7KH�LVVXH�RI�DWWRUQH\¶V�IHHV�WR�WKH�3ODLQWLIIV�DULVLQJ�IURP�3ODLQWLIIV¶�PRWLRQV�LV�

reserved. 

AND IT IS SO ORDERED. 

  

      _________________________________ 
      MARVIN H. DUKES, III 
      MASTER IN EQUITY 
      FOR BEAUFORT COUNTY 
      
 

Beaufort, South Carolina 
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STATE OF SOUTH CAROLINA )            IN THE COURT OF COMMON PLEAS 
 )             FOR THE FOURTEENTH JUDICIAL CIRCUIT 
COUNTY OF BEAUFORT   )             CIVIL ACTION NO. 2019-CP-07-01246 
     ) 
GREG MARCUS SIMMONS and  ) 
JERMAINE ROBINSON, both  ) 
individually and derivatively on behalf ) 
of Simmons Family Holdings, LLC,   ) 
a South Carolina Limited Liability )           ORDER GRANTING  
Company,    )     MOTION TO COMPEL AND 
     )            ORDER OF CONFIDENTIALITY 
  Plaintiffs,  )   
     ) 
v.     ) 
     ) 
     ) 
PALMER E. SIMMONS, individually  ) 
and as Trustee of the Charles E.   ) 
Simmons, Jr. and Rosa G. Simmons  ) 
Revocable Trust dated May 5, 2016,  ) 
and CHARLESETTA S. AIKEN,   ) 
     ) 
  Defendants.  ) 
     ) 
and      ) 
     ) 
SIMMONS FAMILY HOLDINGS, LLC, ) 
     ) 
 as a nominal Defendant.  ) 
                                                             ) 
 

 THIS MATTER came before the Court on March 1, 2021 oQ�3ODLQWLIIV¶�0RWLRQ�WR�&RPSHO�

Discovery.  Appearing before me via Webex were Ehrick K. Haight, Jr., Esquire and Stacey S. 

Collins, Esquire, attorneys for the Plaintiffs, and Mark S. Berglind, Esquire, Stephen S. Meyer, 

Esquire, and Antonia Lucia, Esquire, attorneys for the Defendants.  Thomas Pendarvis, Esquire, 

counsel for the Receiver for Simmons Family Holdings, LLC, the nominal Defendant, did not 

appear.   
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7KH�3ODLQWLIIV�PRYHG�IRU�DQ�RUGHU�FRPSHOOLQJ�WKH�'HIHQGDQWV�WR�IXOO\�DQVZHU�3ODLQWLIIV¶�)LUVW�

SupSOHPHQWDO� 5HTXHVW� IRU� 3URGXFWLRQ� GDWHG� 6HSWHPEHU� ���� ����� �³'LVFRYHU\� 5HTXHVWV´����

Defendants have failed to produce the following: 

1. Copies of any correspondence between Defendant Palmer E. Simmons and the law 

firm of Vaux Marscher Berglind, P.A. regarding transfers of membership in Simmons 

Family Holdings, LLC, as requested in Paragraph 3 RI�3ODLQWLIIV¶�'LVFRYHU\�5HTXHVWV� 

2. Copies of all assignments of membership interests, membership agreements, or other 

indicia of membership in Simmons Family Holdings, LLC, whether signed or unsigned, 

prepared on behalf of Simmons Family Holdings, LLC or Palmer E Simmons, as 

Manager, Co-Manager, or otherwise, regardless of whether such instrument was 

prepared as a draft, as requested in Paragraph 5 RI�3ODLQWLIIV¶�'LVFRYHU\�Requests. 

3. Copies of any billing statements reflecting work performed by Vaux Marscher Berglind, 

P.A. on behalf of Simmons Family Holdings, LLC, or Defendant Palmer E. Simmons, 

as Manager or Co-Manager thereof, as requested in Paragraph 6 RI� 3ODLQWLIIV¶�

Discovery Requests. 

4. Copies of all documents purporting to transfer any membership interest in Simmons 

Family Holdings, LLC into or out of the Trust, as requested in Paragraph 10 of 

3ODLQWLIIV¶�'LVFRYHU\�5HTXHVWV� 

5. A copy of the Trust as requested in Paragraph 12 RI�3ODLQWLIIV¶�'LVFRYHU\�5HTXHVWV� 

The Defendants objected to the Discovery Requests on the basis of the attorney-client 

SULYLOHJH��'HIHQGDQWV¶�GLVSXWH�RI�WKH�3ODLQWLIIV¶�PHPEHUVKLS�LQWHUHVWV�LQ�6LPPRQV�)DPLO\�+ROGLQJV��

LLC and on relevancy.  Defendants also claim to have already responded to Paragraph 10 of 

3ODLQWLIIV¶�'LVFRYHU\�5HTXHVWV� 

Having reviewed the submissions of the parties and considered the arguments of counsel, 

the Court finds and concludes as follows: 
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1. Plaintiffs are entitled to examine and copy the business records of Simmons Family 

Holdings, LLC pursuant to S.C. Code Ann. §33-44-408 (2006), including any 

resolutions(s) purporting to transfer membership interests, and any correspondence 

from the Defendants, as Co-Managers, with counsel concerning such transfer(s). 

These documents are relevant and likely to lead to admissible evidence regarding the 

transfer of membership(s) and the Defendants¶ actions concerning membership 

interests. 

2. Plaintiffs are entitled to examine and copy the attorney billing statements for work 

performed for Simmons Family Holdings, LLC or Defendant Palmer E. Simmons in his 

capacity as Manager or Co-Manager, including statements in J&W Corp. of 

Greenwood, LLC v. Simmons Family Holdings, LLC, C.A. No. 2015-CP-07-02284 and 

in all matters pertaining to membership interests in Simmons Family Holdings, LLC.  

These documents are relevant and likely to lead to admissible evidence regarding the 

Defendants¶ management of Simmons Family Holdings, LLC and the J&W lawsuit, the 

transfer of membership(s), and the Defendants¶ actions concerning membership 

interests. 

3. Plaintiffs are entitled to examine and copy the Trust Agreement for the Charles E. 

Simmons, Jr. and Rosa G. Simmons Revocable Trust Dated May 5, 2016 as the Trust 

holds an interest in Simmons Family Holdings, LLC and the Trust Agreement is 

relevant and likely to lead to admissible evidence regarding the proper transfer of 

membership(s) and DefendantV¶ actions concerning membership interests. 

IT IS THEREFORE ORDERED AS FOLLOWS:  

 7KH�3ODLQWLIIV¶�0RWLRQ�WR�&RPSHO�Discovery is granted and the Defendants shall respond 

within thirty (30) days from the date of this Order.  The Defendants have prepared and the parties 
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have agreed to the following confidentiality provisions with regard to the documents to be 

produced pursuant to this Order:  

Confidentiality.  Documents designated confidential under this Order shall not be used 

or disclosed by the parties or counsel for the parties or any other persons identified below for any 

purposes whatsoever other than preparing for and conducting the litigation in which the 

documents were disclosed (including appeal of that litigation).  In the event a party seeks to file 

any material that is subject to this Order with the Court, that party shall take appropriate action to 

ensure that the documents receive proper protection from public disclosure including: (1) filing a 

redacted document with the consent of the parties; (2) where appropriate, submitting the 

documents solely for in camera review; or (3) where the proceeding measures are not adequate, 

seeking permission to file the documents under seal pursuant to the South Carolina Rules of Civil 

Procedure or such other rule or procedure as may apply in the relevant jurisdiction.  The parties 

and counsel for the parties shall not disclose or permit the disclosure of any documents 

designated confidential under the terms of this Order to any other person or entity except as set 

forth in subparagraphs (1) ± (5) below, and then only after the person to whom disclosure is to be 

made has executed an acknowledgment in writing, that he or she has read and understands the 

terms of this Confidentiality Order, is bound by it, and will not disclose or permit the disclosure of 

any documents designated confidential.  Subject to these to these requirements, the following 

categories of persons may be allowed to review documents which have been designated 

confidential pursuant to this Order: 

1. Counsel and employees of counsel for the parties who have responsibility for the 

preparation and trial of the lawsuit, including the Receiver and counsel for the 

Receiver; 

2. Court reporters engaged for the depositions and those persons, if any, specifically 

engaged for the limited purpose of making photocopies of documents; 
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3. Consultants, investigators or experts employed by the parties or counsel for the parties 

to assist in the preparation and trial of the lawsuit;  

4. The mediator hired by the parties for the mandatory mediation of this lawsuit; and 

5. Other persons only upon consent of the producing party or upon order of the Court 

and on such conditions as are agreed and ordered. 

Documents designated confidential shall include: 

1. Copies of any billing statements reflecting work performed by Vaux Marscher Berglind, 

P.A. on behalf of Simmons Family Holdings, LLC, or the Defendants, as Manager(s) 

or Co-Manager(s) of Simmons Family Holdings, LLC. 

2. Copies of the Trust Agreement for Charles E. Simmons, Jr. and Rosa G Simmons 

Trust Dated May 6, 2016.  

If Defendants contend that any particular document(s) should not be provided, counsel shall 

submit said document(s) to the Court for an in camera review within thirty (30) days from the date 

of this Order.  

AND IT IS SO ORDERED. 

      _________________________________ 
      R. LAWTON McINTOSH 
      CIRCUIT COURT JUDGE 
       
      

Anderson, South Carolina 
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STATE OF SOUTH CAROLINA )            IN THE COURT OF COMMON PLEAS 
 )             FOR THE FOURTEENTH JUDICIAL CIRCUIT 
COUNTY OF BEAUFORT   )             CIVIL ACTION NO. 2019-CP-07-01246 
     ) 
GREG MARCUS SIMMONS and  ) 
JERMAINE ROBINSON, both  ) 
individually and derivatively on behalf ) 
of Simmons Family Holdings, LLC,   ) 
a South Carolina Limited Liability ) 25'(5�'(1<,1*�'()(1'$176¶�027,21�)25  
Company,    ) SUMMARY JUDGMENT AND GRANTING 
     ) ,1�3$57��3/$,17,))6¶ MOTION FOR 
  Plaintiffs,  ) SUMMARY JUDGMENT 
     ) 
v.     ) 
     ) 
     ) 
PALMER E. SIMMONS, individually  ) 
and as Trustee of the Charles E.   ) 
Simmons, Jr. and Rosa G. Simmons  ) 
Revocable Trust dated May 5, 2016,  ) 
and CHARLESETTA S. AIKEN,   ) 
     ) 
  Defendants.  ) 
     ) 
and      ) 
     ) 
SIMMONS FAMILY HOLDINGS, LLC, ) 
     ) 
 as a nominal Defendant.  ) 
                                                             ) 
 

 THIS MATTER came before the Court on cross motions for summary judgment pursuant 

WR�5XOH�����6�&�5�&�3��7KH�UHFRUG�UHIOHFWV�WKDW�DOO�GLVFRYHU\��ZLWK�WKH�H[FHSWLRQ�RI�3ODLQWLIIV¶�0RWLRQ�

to Compel1, has been completed. The Verified Second Amended Complaint, the Answer thereto, 

the various affidavits and memoranda filed with this Court, and the deposition excerpts filed of 

record therewith, constitute the factual record of this case and that the Court may dispose of this 

case as a matter of law. Both motions were heard via WebEx by the Court on March 1, 2021. 

                                                
1 3ODLQWLIIV¶�0RWLRQ�WR�&RPSHO�ZDV�KHDUG�DIWHU�WKH�PRWLRQV�IRU�VXPPDU\�MXGJPHQW�DQG is addressed by a 
separate Order. 

ELECTRO
NICALLY FILED - 2021 M

ar 19 9:46 AM
 - BEAUFO

RT - CO
M

M
O

N PLEAS - CASE#2019CP0701246

ROA 000035



2 
 

Ehrick K. Haight, Jr., Esq. and Stacey S. Collins, Esq. appeared on behalf of Jermaine Robinson 

DQG�*UHJ�0DUFXV�6LPPRQV� �³3ODLQWLIIV´��DQG�0DUN�6��%HUJOLQG��(VT���6WHYHQ�0H\HU��(VT��DQG�

Antonia T. Lucia, Esq., appeared on behalf of Palmer E. Simmons, individually and as Trustee of 

the Charles E. Simmons, Jr. and Rosa G. Simmons Revocable Trust dated May 5, 2016 (the 

³7UXVW´���DQG�&KDUOHVHWWD�$LNHQ��³'HIHQGDQWV´���0LFKDHO�+DZDQF]HN��WKH receiver appointed in this 

case did not appear, nor did Thomas A. Pendarvis, Esq. counsel for Simmons Family Holdings, 

LLC �³6)+´�, the nominal Defendant in this action. Plaintiffs are seeking summary judgment as to 

all ten (10) enumerated causes of action set forth in their Second Amended Complaint. 

Defendants are seeking summary judgment on the claim that Plaintiffs are not members in SFH.  

 Upon reviewing the verified pleadings, the record, the affidavits and memoranda 

submitted, including the deposition excerpts, the evidence and the applicable law, and hearing 

statements and representations of counsel, the Court finds that Plaintiffs are entitled to partial 

summary judgment on their first cause of action in so far as it seeks a declaratory judgment 

establishing that they are members of SFH. Their percentage of interest is a fact to be determined 

at trial.  

  

 The Court further finds that Defendant Palmer E. Simmons made an unauthorized 

distribution to himself or to his company and that the Plaintiffs are entitled to partial summary 

judgment on their ninth cause of action for money had and received. The amount of unauthorized 

contributions is a fact to be determined at trial. 

 3ODLQWLIIV¶�Motion for Summary Judgment as to their claims for breach of contract, breach 

of fiduciary duty, conversion, breach of contract accompanied by fraud, interference with a 

contractual relationship and disassociation, are denied. 'HIHQGDQWV¶� PRWLRQ� IRU� VXPPDU\�

judgment is denied in its entirety. 
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FACTS 

 6LPPRQV�)DPLO\�+ROGLQJV��//&��³6)+´��LV�D�UHDO�HVWDWH�KROGLQJ�FRPSDQ\. It was owned 

wholly by the late Charles E. Simmons, Jr. up until November 3, 2015, when he executed 

Amended Articles of Organization for SFH, adding Plaintiffs, as Members and Defendants, Palmer 

E. Simmons and Charlesetta S. Aiken, as co-managers.  

 The record reflects that Defendants consistently acknowledged that their nephews2, the 

Plaintiffs, were members of SFH throughout the four years preceding this litigation. Plaintiffs 

membership in SFH, is further supported by the following documents and testimony in the record: 

a. the Amended Articles of Incorporation, prepared by Palmer E. Simmons, signed 

by Charles E. Simmons, Jr. (as the sole member and manager of SFH) and 

subsequently filed with the Secretary of State, adding Plaintiffs as members and 

appointing Defendants as Co-Managers, which document was duly authenticated 

by Palmer E. Simmons; 

b. additional documents signed by Jermaine Robinson as owner of SFH during 

&KDUOHV�(��6LPPRQV��-U�¶V�OLIHWLPH� 

c. the Inventory and Appraisement, filed by Ms. Lucia in the Estate of Charles E. 

Simmons, Jr., indicated decedent died possessed of a one-third interest; 

d. the Assignment prepared by Ms. Lucia, indicating Plaintiffs were the only 

remaining members of SFH; 

e. the Resolution prepared by Ms. Lucia indicating Charles E. Simmons, Jr. owned a 

one-third interest in SFH and Plaintiffs ZHUH�WKH�³UHPDLQLQJ�PHPEHUV´;  

f. deposition testimony of Palmer E. Simmons indicating that he did not own any 

LQWHUHVW�LQ�6)+�SULRU�WR�KLV�IDWKHU¶V�GHDWK� 

                                                
2 Plaintiff G. Marcus Simmons is also the brother, by adoption, of Defendants.  
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g. tax returns filed by SFH showing Plaintiffs as Members of SFH, signed by Palmer 

E. Simmons under penalties of perjury; 

h. Palmer E. Simmons sworn testimony, given before the filing of this action, in which 

he stated that they were members; and 

i. 3ODLQWLIIV¶ receipt of regular distributions from SFH. 

 The Defendants argued in the hearing and in their memoranda that the addition of new 

members requires strict adherence with the provisions of 6)+¶V� 2SHUDWLQJ� $JUHHPHQW��

Specifically, the Defendants argued the individual Plaintiffs have no membership interest in SFH 

because the Amended Articles of Organization relied on by the Plaintiffs as their basis for 

PHPEHUVKLS�GR�QRW�FRPSO\�ZLWK�6HFWLRQ�����RI�6)+¶V�2SHUDWLQJ�$JUHHPHQW��7KDW�section states 

in relevant part WKH�IROORZLQJ��³$GGLWLRQDO�3HUVRQV�PD\�EH�DGPLWWHG�WR�WKH�&RPSDQ\�DV�D�0HPEHU�

and Memberships may be created and issued to those Persons and to the Member at the direction 

of the Member, on such terms and conditions as the Member may determine and the time of 

admission.  The terms of admission or issuance must specify the percentage of Net Profit, Net 

Loss, allocable to such Person and the Capital Contribution applicable thereto and may provide 

for the creation of different classes or groups of Members and having different rights, powers, and 

duties.  The Member shall reflect the creation of any new class or group in an amendment to this 

Operating Agreement indicating the different rights, powers, and duties.  Any such admission also 

must comply with the requirements described elsewhere in this Operating Agreement and is 

effective only after the new Member has executed and delivered to the Company, as appropriate, 

D�GRFXPHQW�LQFOXGLQJ�WKH�QHZ�0HPEHU¶V�QRWLFH�DGGUHVV��LWV�DJUHHPHQW�WR�EH�ERXQG�E\�WKH�WHUPV�

of an Operating Agreement which reflects the existence of at least two Members, and its 

representation and warranty that the representation and warranties required of the new Members 

DUH�WUXH�DQG�FRUUHFW�ZLWK�UHVSHFW�WR�WKH�0HPEHU�´�� 
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 The Defendants argued the 2015 Amended Articles of Organization state only that Greg 

M. Simmons and Jermaine Robinson are added as Members of SFH.  There is no other direction 

given in the Amended Articles of Organization or percentage of interest in SFH.  There is no 

statement of net profit and net loss allocable to Greg Simmons and Jermaine Robinson.  In 

addition, there is no capital contribution set forth pertaining to their addition as members, nor is 

there any evidence that either Plaintiff contributed financially. There is no documentation 

indicating that Plaintiffs Simmons or Robinson ever provided written indication of a notice address 

or an agreement to be bound by the terms of the operating agreement.   

 Further, the Defendants argued absent strict compliance with the Operating Agreement, 

any subsequent conduct allegedly consistent with a membership interest has no relevance.  

 Finally, the Defendants argued there is at least a scintilla of evidence to support a denial 

RI�3ODLQWLIIV¶�PRtion for summary judgment.  The Defendants presented at the hearing and in their 

memoranda the 2016 deposition testimony of Charles E. Simmons, Jr. in an unrelated case. In 

the course of the deposition, Charles E. Simmons, Jr. testified that the members of SFH are 

himself, his wife, Rosa Simmons, his daughter, Charlesetta Simmons, and Palmer Simmons. 

 The Plaintiffs objected to the admissibility of this deposition testimony based on South 

Carolina Code of Laws Section 19-11-20, which is commonly known as thH�³'HDG�PDQ¶V�6WDWXWH�´ 

 The Court finds that strict compliance with the Operating Agreement is not a prerequisite 

of membership. Considering all the facts in the light most favorable to the Defendants, the Court 

further finds that there is no issue of matHULDO�IDFW�DV�WR�3ODLQWLIIV¶�VWDWXV�DV�PHPEHU�RI�6)+�� but 

that there is an issue of material fact as to their percentage of ownership 

 Having found that Plaintiffs are, and have been since the date of the Articles of 

Amendment of SFH, members of SFH, Defendant Palmer E. Simmons made unauthorized 

payments and/or distributions to himself, his business, his family members, and others, for his 
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personal benefit. The full extent of the amount of those distributions and payments is yet to be 

determined by a full accounting.  

STANDARD OF REVIEW 
 

 Summary judgment is appropriate when there is no genuine issue of material fact such 

that the moving party is entitled to prevail as a matter of law. Rule 56 (c)��6&5&3��³7KH�SXUSRVH�

of summary judgment is to expedite disposition of cases which do not require the services of a 

fact finder. George v. Fabri, 345 S.C. 440, 452, 548 S.E.2d 868, 874 (2001). ³:KHQ� SODLQ��

palpable, and indisputable facts exist on which reasonable minds cannot differ, summary 

MXGJPHQW�VKRXOG�EH�JUDQWHG�´�Moriarty v. Garden Sanctuary Church of God, 334 S.C. 150, 511 

S.E.2d 699 (Ct. App. 1999). ³It is not sufficient that one create an inference [that] is not reasonable 

or an issue of fact that is not genuine.´ Priest v. Brown, 302 S.C. 405, 408, 396 S.E.2d 638, 639 

(Ct. App. 1990). ³A complete failure of proof concerning an essential element of the [nonmoving] 

party¶s case necessarily renders all other facts immaterial.´ *DXOG�Y��2¶6KDXJKQHVVy Realty Co., 

380 S.C. 548, 559, 671 S.E.2d 79, 85 (Ct. App. 2008) (internal citation and quotation marks 

omitted). 

LAW/ANALYSIS 

 By applying the summary judgment standard to the instance case, I find that there is no 

genuine issue of material fact that must be submitted to the fact finder, and that the undisputed 

evidence establishes as a matter of law, that Plaintiffs  are member of SFH, but the extent of their 

membership is to be determined at the trial of this case. Plaintiffs sought a declaratory judgment 

as against the Defendants, asking that this Court declare their rights, status and legal relationship 

vis-à-vis membership in and to SFH.3 The Plaintiffs have presented a real and substantial 

controversy in regard to their rights as members and have standing to bring their action. Pursuant 

to WKH�8QLIRUP�'HFODUDWRU\�-XGJPHQWV�$FW��³'HFODUDWRU\�-XGJPHQW�$FW´���this Court has the power 

                                                
3 2nd Am.Compl., P.10. 
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to declare Plaintiffs are members of SFH, ³whether or not further relief is or could be claimed�´�

S.C. Code Ann. §15-53-20 (2005). Such declaration has the same force and effect as a final 

judgment or decree. Id.  

Partial Declaratory Judgment as to Membership 

 The granting of a declaratory judgment rests in the sound discretion of the Court, to be 

reasonably exercised in furtherance of the purposes of the Declaratory Judgment Act. Guimarin 

& Doan, Inc. v. Georgetown Textile & Mfg. Co., 249 S.C. 561, 567, 155 S.E.2d 618, 621 (1967). 

The Declaratory Judgments Act should be liberally construed to accomplish its purposes, one of 

which is to remove uncertainty and insecurity from legal relationships. Williams Furniture Corp. v. 

Southern Coatings & Chemical Co., 216 S.C. 1, 6, 56 S.E.2d 576, 578 (1949). As the Declaratory 

Judgment Act authorizes this Court to make determinations of questions regarding writings that 

constitute a contract, this Court may evaluate the terms of the Operating Agreement, the Articles 

of Amendment, and the related assignments and resolutions, and the other documentation 

presented in this case to determine the intent of the parties. S.C. Code Ann. §15-53-30, See: 

Southern Atlantic Financial Services, Inc. v. Middleton, 349 S.C. 77, 562 S.E.2d 482 (Ct. App. 

2002), DII¶G�DV�PRGLILHG� 356 S.C. 444, 590 S.E.2d 27 (2003). (In construing a contract, the primary 

objective is to ascertain and give effect to the intention of the parties).  

 In the instant case, the documentation provided, the testimony of the parties, and 

undisputed facts, conclusively establish that Plaintiffs are entitled to the declaratory relief they 

request as to the issue of their membership in SFH. However, giving due regard for all of the 

circumstances of this case, the Court declines to go further and determine the percentage of 

3ODLQWLIIV¶�RZQHUVKLS�Lnterest and  leaves that determination for the trier of fact. This Court denies 

'HIHQGDQWV¶�0RWLRQ�IRU�6XPPDU\�-XGJPHQW�IRU�WKH�VDPH�UHDVRQV�WKDW�VXSSRUW�WKH�JUDQW�RI�SDUWLDO�

declaratory judgment to the Plaintiffs. 

Monies Had and Received 
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 As early as 1839, South Carolina recognized a case of monies had and received: See 

0DUYLQ�Y��0¶5DH����5LFH������6�&���������³LI�D�SDUW\�KDV�PRQH\�LQ�KLV�RU�KHU�KDQG�WKDW�EHORQJV�WR�

DQRWKHU�� WKDW� RWKHU� SDUW\�PD\� VXH� WKH� ILUVW� LQ� DQ� DFWLRQ� IRU�PRQLHV� KDG� DQG� UHFHLYHG´���More 

recently, equitable relief based on this premise was granted in Okatie River v. Southeastern Site 

Prep, 577 S.E. (S.C. App. 2003). In Okatie, as in this case, the Court sought to determine whether 

the money held by one person was really a loan, advance, deposit, or sum to be repaid upon 

specific terms to another person. Having determined that Defendant, Palmer E. Simmons 

wrongfully expended monies belonging to SFH for the benefit of the Trust, in the form of mortgage 

payments, insurance payments, and real property taxes on property owned by it, and further 

determined that it would be inequitable for the Trust to retain such funds, SFH is entitled to 

summary judgment as to the issue of his liability for such payments under this cause of action. 

The full extent of the monies to be repaid is to be determined by the trier of fact. 

CONCLUSION 

The purpose of the Declaratory Judgment Act is to afford a speedy and inexpensive 

method of deciding legal disputes. Thompson v. State, 415 S.C. 560, 565, 785 S.E.2d 189, 191 

(2016). %\�GHFODULQJ�3ODLQWLIIV�PHPEHUV��WKLV�&RXUW�SUHVHUYHV�3ODLQWLIIV¶�ULJKWV�ZLWK�UHVSHFW�WR�6)+��

and clarifies their status and legal relationship to Defendants, Palmer E. Simmons and 

Charlesetta S. Aiken, as co-managers. The result of this declaratory relief is that those monies 

wrongfully appropriated by Defendant, Palmer E. Simmons, must be repaid to SFH for further 

UHGLVWULEXWLRQ�XSRQ�D�ILQDO�GHWHUPLQDWLRQ�DV�WR�3ODLQWLIIV¶�SHUFHQWDJH�LQWHUHVWs, as described herein. 

The issue of damages accruing as the result of 'HIHQGDQW��3DOPHU�6LPPRQV¶ actions is reserved 

IRU�IXUWKHU�GHWHUPLQDWLRQ��DV�DUH�3ODLQWLIIV¶�remaining causes of action. 

,7� ,6� 7+(5()25(� 25'(5('�� $'-8'*('�� $1'� '(&5(('� WKDW� �D�� 'HIHQGDQWV¶�

Motion for Summary Judgment is denied; (b) Plaintiffs are granted declaratory judgment as to 

their membership in Simmons Family Holdings, LLC; (c) Plaintiffs percentage of ownership is to 
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be determined by the trier of fact; (d) judgment is entered for Simmons Family Holdings, LLC for 

monies had and paid, brought derivatively on its behalf, with the amount of damages flowing 

therefrom to be determined by the trier of fact��3ODLQWLIIV¶�UHPDLQLQJ�FDXVHV�RI�DFWLRQ�DUH�XQDIIHFWHG�

by this Order. 

AND IT IS SO ORDERED 

      _________________________________ 
      R. Lawton McIntosh 
      Circuit Court Judge 
 

Anderson, South Carolina 

ELECTRO
NICALLY FILED - 2021 M

ar 19 9:46 AM
 - BEAUFO

RT - CO
M

M
O

N PLEAS - CASE#2019CP0701246

ROA 000043



Beaufort Common Pleas

Case Caption: Greg Marcus Simmons , plaintiff, et al VS Palmer E Simmons ,
defendant, et al

Case Number: 2019CP0701246

Type: Order/Form 4

S/R. LAWTON McINTOSH

S/R.LAWTON McINTOSH

Electronically signed on 2021-03-18 11:57:09     page 10 of 10

ELECTRO
NICALLY FILED - 2021 M

ar 19 9:46 AM
 - BEAUFO

RT - CO
M

M
O

N PLEAS - CASE#2019CP0701246

ROA 000044



STATE OF SOUTH CAROLINA ) 
 ) 
COUNTY OF BEAUFORT ) 
 ) 
GREG MARCUS SIMMONS and ) 
JERMAINE ROBINSON, both  ) 
individually and derivatively on behalf  ) 
of Simmons Family Holdings, LLC, ) 
a South Carolina Limited Liability  ) 
Company, ) 
 ) 
                                        Plaintiffs, ) 
v. ) 
 ) 
PALMER E. SIMMONS, individually ) 
and as Trustee of the Charles E.  ) 
Simmons, Jr. and Rosa G. Simmons  ) 
Revocable Trust dated May 5, 2016, ) 
and CHARLESETTA S. AIKEN, ) 
 ) 
                                        Defendants, ) 
and ) 
 ) 
SIMMONS FAMILY HOLDINGS, LLC, ) 
 ) 
                      as a nominal Defendant. ) 
_______________________________ ) 
 

IN THE COURT OF COMMON PLEAS 
FOR THE FOURTEENTH JUDICIAL CIRCUIT 

CIVIL ACTION NO. 2019-CP-07-01246 
 
 
 
 
 

SUMMONS TO SECOND AMENDED 
COMPLAINT 

(Jury Trial Requested) 

TO: THE DEFENDANTS ABOVE-NAMED: 

 

 YOU ARE HEREBY SUMMONED and required to answer the Second Amended and 

Verified Complaint in this action, a copy of which is herewith served upon you, and to serve a 

copy of your Answer to the Complaint on the subscriber at his office, 1000 William Hilton Parkway, 

The Clarendon Building, Suite 203, Village at Wexford, Post Office Drawer 6067, Hilton Head 

Island, South Carolina 29938, within thirty (30) days after the service hereof, exclusive of the day 

of such service, AND IF YOU FAIL TO APPEAR AND DEFEND THE ACTION AS REQUIRED 

BY LAW, JUDGMENT BY DEFAULT WILL BE RENDERED AGAINST YOU FOR THE RELIEF 

DEMANDED IN THE COMPLAINT. 

[SIGNATURE PAGE FOLLOWS]  
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       MINOR, HAIGHT & ARUNDELL, P.C. 

By: s/Stacey S. Collins 
Ehrick K. Haight, Jr. S.C. Bar #2446 
Stacey S. Collins S.C. Bar #73360  
P. O. Drawer 6067 
Hilton Head Island, SC 29938 
(843) 785-8040 
rick@mhalawfirm.com 
stacey@mhalawfirm.com 
Attorneys for Plaintiffs 

 
Hilton Head Island, South Carolina 
This 27th day of October, 2020. 

ELECTRO
NICALLY FILED - 2020 O

ct 27 3:08 PM
 - BEAUFO

RT - CO
M

M
O

N PLEAS - CASE#2019CP0701246

ROA 000046



STATE OF SOUTH CAROLINA ) 
 ) 
COUNTY OF BEAUFORT ) 
 ) 
GREG MARCUS SIMMONS and ) 
JERMAINE ROBINSON, both  ) 
individually and derivatively on behalf  ) 
of Simmons Family Holdings, LLC, ) 
a South Carolina Limited Liability  ) 
Company, ) 
 ) 
                                        Plaintiffs, ) 
v. ) 
 ) 
PALMER E. SIMMONS, individually ) 
and as Trustee of the Charles E.  ) 
Simmons, Jr. and Rosa G. Simmons  ) 
Revocable Trust dated May 5, 2016, ) 
and CHARLESETTA S. AIKEN, ) 
 ) 
                                        Defendants, )  
and ) 
 ) 
SIMMONS FAMILY HOLDINGS, LLC, ) 
 ) 
                      as a nominal Defendant. ) 
_______________________________ ) 
 

IN THE COURT OF COMMON PLEAS 
FOR THE FOURTEENTH JUDICIAL CIRCUIT 

CIVIL ACTION NO. 2019-CP-07-01246 
 
 
 
 
 

SECOND AMENDED 
COMPLAINT 

(Jury Trial Requested) 

 The Plaintiffs, Greg Marcus Simmons and Jermaine Robinson (hereinafter “Marcus 

Simmons” and “ Jermaine Robinson” respectively, or when referred to jointly, “Plaintiffs”) on their 

own behalf and derivatively on behalf of Simmons Family Holdings, LLC (“SFH”), complaining of 

the Defendants, Palmer E. Simmons, individually and as Trustee of the Charles S. Simmons, Jr. 

and Rosa G. Simmons Revocable Trust date May 5, 2016 (the “Trust”), and Charlesetta S. Aiken 

(hereinafter “Palmer Simmons” and “Charlesetta Aiken” respectively, or when referred to jointly, 

“Defendants”), would respectfully show this Court as follows: 

 This lawsuit centers upon the ownership and operation of SFH, a family owned South 

Carolina limited liability company.  SFH was originally created by the family patriarch, Charles E. 

Simmons, Sr. as a real estate holding company, and was a single-member limited liability 

company up until his death, whereupon all of the membership interest therein transferred to his 
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son Charles E. Simmons, Jr. Like his father, Charles E. Simmons, Jr. operated SFH as a single-

member limited liability company for the purpose of holding real estate, specifically, that certain 

property known as 11 Simmons Road, on Hilton Head Island on which the restaurant “Fish Camp 

on Broad Creek” now operates (the “Fish Camp Tract”).  For several years, Charles E. Simmons, 

Jr.’s adopted son and biological grandson, Plaintiff Marcus Simmons, and another of his 

grandchildren, Plaintiff Jermaine Robinson, operated a bar and club on the Fish Camp Tract.  In 

recognition of Plaintiffs’ efforts with respect to improvements to the Fish Camp Tract, Charles E. 

Simmons, Jr. made Plaintiffs members of SFH and appointed Defendants, Palmer Simmons and 

Charlesetta Aiken as Co-Managers.  

 Subsequently, Plaintiff Jermaine Robinson entered into discussions with Brendan Reilley, 

a prominent Hilton Head Island restauranteur, regarding the establishment of a restaurant on the 

site and a lease of the Fish Camp Tract for that purpose.  On or about August 2, 2016, a lease 

was signed with Camp Creek Partners, LLC and the new venture, Fish Camp on Broad Creek 

was formed. The venture has proven very successful and provides a significant source of income 

for SFH and its members.   

 Charles E. Simmons, Jr. died in May of 2016, a few months after adding Plaintiffs as 

members of SFH.  His one-third interest in SFH, together with the remainder of his estate, was 

transferred to the Trust, for the care of his surviving spouse, Rosa G. Simmons.  On information 

and belief, Rosa G. Simmons was the Trustee of the Trust initially. On further information and 

belief, Defendant Palmer Simmons has taken over that responsibility. This action was instigated 

following, what Plaintiffs allege, was an attempt by Defendant Palmer Simmons, to wrest them of 

their membership interest in SFH.  It also addresses various actions and/or inactions on the part 

of Defendants, in particular Defendant Palmer Simmons, in their capacity as Co-Managers of 

SFH. 
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PARTIES 

1. The Plaintiffs are citizens and residents of Beaufort County, South Carolina. 
 

2. The Defendants are citizens and residents of Beaufort County, South Carolina. 

3. That the Trust is domiciled in Beaufort County, South Carolina and owns real 

property therein. 

4. That this honorable court has jurisdiction over the parties hereto and the subject 

matter hereof. 

5. That Nominal Defendant, Simmons Family Holdings, LLC, is a single member 

South Carolina limited liability company. 

6. That Plaintiffs, in addition to their individual claims against the Defendants, are 

suing derivatively on behalf of SFH, which is named as a nominal defendant in this action pursuant 

to S.C. Code Ann. §33-44-1101 (2006). 

ALLEGATIONS PERTAINING TO PLAINTIFFS’ 
MEMBERSHIP IN SIMMONS FAMILY HOLDINGS, LLC 

 
7. That on or about September 14, 2001, Charles E. Simmons, Jr., as organizer, 

formed SFH, by filing Articles of Organization with the South Carolina Secretary of State. 

8. That at the time of its formation, the sole member of SFH according to that certain 

Single Member Operating Agreement for SFH dated September 14, 2001, a true and correct copy 

of which is attached hereto as Exhibit “A” (the “Operating Agreement”), was Charles E. 

Simmons, Sr. 

9. That at the time the Articles of Organization for SFH were filed, the manager of 

SFH was Charles E. Simmons, Jr., the son of the sole member, Charles E. Simmons, Sr. 

10. On information and belief, Charles E. Simmons, Sr. died and his estate was 

probated in Beaufort County in 2005. 

ELECTRO
NICALLY FILED - 2020 O

ct 27 3:08 PM
 - BEAUFO

RT - CO
M

M
O

N PLEAS - CASE#2019CP0701246

ROA 000049



4 
 

11. On information and belief, Charles E. Simmons, Sr. was the sole member of SFH 

at the time of his death and all of his interest therein transferred to his son, Charles E. Simmons, 

Jr. 

12. On or about November 9, 2015, Charles E. Simmons, Jr., as the sole member and 

manager of SFH, executed and filed Amended Articles of Organization for SFH, a true and correct 

copy of which is attached hereto as Exhibit “B”, naming Plaintiffs as additional members and 

appointed Defendants as Co-Managers of SFH. 

13. That immediately prior to executing and filing the foregoing Amended Articles of 

Organization, Charles E. Simmons, Jr. was the sole member and manager of SFH. 

14. The Amended Articles of Organization for SFH granted the Plaintiffs each a one-

third interest in the company, with Charles E. Simmons, Jr., retaining a one-third interest therein. 

15. That the Plaintiffs and Charles E. Simmons, Jr. collectively owned one hundred 

(100%) percent of the membership interests in SFH at the time of Charles E. Simmons, Jr. death 

on May 26, 2016. 

16. That on June 21, 2016, Rosa G. Simmons, spouse of decedent, Charles E. 

Simmons, Jr., filed a Petition for Informal Probate of Will and Appointment (the “Petition”), 

prepared by Antonia Lucia, Esq. of the law firm, Vaux Marscher Berglind, P.A. A true and correct 

copy of said Petition, with birth date information redacted, is attached hereto as Exhibit “C”. 

17. That said Petition included what purports to be the original Last Will and Testament 

of Charles E. Simmons, Jr. executed on or about May 5, 2016 (the “Will”), just two weeks prior to 

his death on May 16, 2016, due to cancer. 

18. That Charles E. Simmons, Jr. was in hospice care at the time the purported Will 

was executed and, on information and belief, was prescribed morphine for his pain. 
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19. That the purported Will was prepared by Vaux Marscher Berglind, P.A. and 

witnessed by persons affiliated with that firm. 

20. That as of the date of execution of the purported Will, Charles E. Simmons, Jr. had 

four living children, to wit: Defendants, Palmer E. Simmons and Charlesetta S. Aiken, Benjamin 

Elliot, and Plaintiff, Greg Marcus Simmons. 

21. In the purported Will, Charles E. Simmons, Jr. failed to correctly identify all of his 

living children, specifically, he failed to mention Benjamin Elliot and Plaintiff, Greg Marcus 

Simmons. 

22. Likewise, the Petition failed to identify Benjamin Elliot and Plaintiff, Greg Marcus 

Simmons, as intestate heirs. 

23. That the purported Will bequeathed all of the assets of his estate, including his 

one-third (1/3rd) interest in SFH, to the Trust. 

24. That Palmer Simmons was appointed by the Probate Court as the Personal 

Representative of the Estate of Charles E. Simmons, Jr. on or about June 24, 2016. 

25. That the Inventory filed in the administration of Charles E. Simmons, Jr. identified 

that his estate owned a one-third interest in SFH. A true and correct copy of the Inventory is 

attached hereto as Exhibit “D”. 

26. That on June 30, 2017, the Plaintiffs, as the surviving members of SFH, together 

with the Defendants in their capacity as Co-Managers of SFH, executed that certain SFH 

Assignment and Transfer of Membership Interest, a true and correct copy of which is attached 

hereto as Exhibit “E” (the “Assignment”). 

27. The Assignment was prepared by Vaux Marscher Berglind, P.A. 

28. The Assignment transferred the one-third (1/3rd) interest in SFH belonging to the 

decedent, Charles E. Simmons, Jr., to the aforementioned Trust. 
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29. On information and belief, from the date of the Assignment to the time of the filing 

of this action, SFH has been comprised of three members, to wit: the Plaintiffs and the aforesaid 

Trust. 

30. On or about March 13, 2018, at the instruction and direction of the Defendants, 

SFH filed that certain U.S. Return of Partnership, Form 1065, a true and correct copy of which, 

with tax identification number redacted, is attached hereto as Exhibit “F” (“2017 Return”). 

31. That the 2017 Return, signed by Defendant Palmer Simmons under penalty of 

perjury, incorrectly showed Defendants each owning a one-third (1/3rd) interest in SFH, with 

Plaintiffs’ interests being reduced to one-sixth (1/6th) each. 

32. That Defendant Palmer Simmons has continued to file tax returns, again under 

penalties of perjury, showing Plaintiffs as owners of a one-sixth (1/6th) interest in SFH. 

33. That, on information and belief, at no time relevant to this action have Defendants 

owned any membership interest in SFH. 

34. That at no time relevant to this action have Defendants executed any membership 

subscription agreement or other agreement establishing their interest in SFH or otherwise 

indicating their agreement to be bound by the Operating Agreement for SFH. 

35. That the Plaintiffs have never give written or verbal consent to the addition of 

Defendants as members of SFH. 

36. That the 2017 Return further shows that Defendants received distributions from 

SFH. 

37. That the 2017 Return was signed by Defendant Palmer E. Simmons under penalty 

of perjury. 
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38. That in April of 2018, Plaintiffs were presented with a document entitled “Simmons 

Family Holdings, LLC Resolution Authorizing Assignment and Transfer of Membership Interest”, 

a true and correct copy of which is attached hereto as Exhibit “G” (the “Proposed Assignment”). 

39. That on information and belief, the Proposed Assignment was prepared by or at 

the behest of Defendant, Palmer Simmons. 

40. That the Proposed Assignment was never fully executed by the members of SFH. 

ALLEGATIONS PERTAINING TO DEFENDANTS’ DUTIES AS CO-MANAGERS 

41. Plaintiffs bring this action, in part, as a declaratory judgment action pursuant to 

§15-53-10, et seq., Code of Laws of South Carolina (1976), for the purpose of determining 

questions in controversy between the parties as more fully set forth herein.  Plaintiffs also bring 

this action pursuant to the common law and statutory general jurisdiction of this Court. 

42. Under South Carolina Code Ann. §33-44-409(h)(2), the Defendants, as Co-

Managers, owe a duty to SFH and to the Plaintiffs to: 

a) account to the company and to hold as trustee for it any property, profit or benefit; 

b) to refrain from dealing with the company in the conduct of the company’s business, 

as or on behalf of a party having an interest adverse to the company; 

c) to refrain from engaging in grossly negligent or reckless conduct, intentional 

misconduct, or a knowing violation of law; and 

d) to discharge their duties consistently with the obligation of good faith and fair 

dealing. 

43. Defendants owe a fiduciary duty to the Plaintiffs. A fiduciary duty is created in any 

situation in which one person justifiably places confidence and trust in someone else and seeks 

that person’s help or advice in some matter. The Defendants’ relationship with the Plaintiffs, is a 
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fiduciary one because the Plaintiffs, as members of SFH, trust that Defendants, as Co-Managers, 

will act properly in managing the affairs of SFH.  

44. The Defendants have breached the foregoing duties in the following particulars: 

a) transferring, or purporting to transfer, membership interests in SFH from the Trust 

to themselves without the consent of the Plaintiffs in violation of South Carolina 

Code Ann. §33-44-404(c); 

b) making unlawful distributions to themselves individually, as Managers and, in the 

case of Defendant Palmer Simmons, as Trustee of the Trust; 

c) with respect to Defendant Palmer Simmons, engaging in willful misconduct by 

making payments and/or distributions directly to, or for the benefit of, himself, his 

family members, his company Carolina Trucking HH, LLC, and others; 

d) with respect to Defendant Palmer Simmons, engaging in willful misconduct by 

making loans directly to, or for the benefit of, himself, his family members, his 

company Carolina Trucking HH, LLC, and others, without executing promissory 

notes or other indicia of the debt, without charging interest, and without making 

adequate provision for the repayment thereof; 

e) with respect to Defendant Palmer Simmons, on information and belief, unilaterally 

discharging the foregoing indebtedness owed to SFH to the detriment of SFH; 

f) knowingly violating the law by filing tax returns for SFH reflecting Defendants’ 

membership interest in SFH, with the knowledge that the Plaintiffs had not 

consented to or otherwise authorized Defendants’ acquisition of a membership 

interest therein; 

g) by failing to hold annual meetings or maintain records; and 
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h) by engaging in grossly negligent or reckless conduct by failing to make the 

necessary and proper arrangements to allow SFH to comply with that certain Final 

Order entered in the matter of J&W Corporation of Greenwood, LLC v. Simmons 

Family Holdings, LLC, Civil Action File No. 2015CP072284 (the “Litigation”) placing 

SFH in jeopardy of a confession of judgment, whilst also causing SFH to have 

insufficient cash reserves to cover same, thereby placing SFH at risk of losing the 

Fish Camp Tract, its single largest source of income. 

DERIVATIVE ACTION ALLEGATIONS 

45. Pursuant to Rule 23(b)(1), SCRCP, Plaintiffs bring this action derivatively on behalf 

of and for the benefit of SFH to redress injuries suffered and yet to be suffered by it as a direct 

and proximate result of the Defendants’ conduct.  SFH is a named Defendant solely as party 

necessary to effectuate complete relief to the Plaintiffs in their representative capacities. 

46. Plaintiffs will adequately and fairly represent the interests of SFH and its similarly 

situated members in this litigation. 

47. At all times relevant to this action, Plaintiffs have been and continue to be members 

of SFH. 

48. The wrongful acts complained of herein subject SFH to harm. 

49. Plaintiffs are the proper parties to enforce the rights of SFH, where, as here, SFH 

and Defendants failed to enforce such rights. In particular, Plaintiffs have asserted that SFH has 

a duty to file proper tax returns and to fulfil its obligations under various Court orders, to no avail.  

Moreover, their assertions were futile and further efforts would have been futile because the 

Defendants responsible for the acts complained of herein remain in control of SFH and have 

steadfastly denied the relief requested for the benefit of Plaintiffs. 
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50. The Defendants’ actions complained of herein were not authorized under South 

Carolina law and are therefore ultra vires, unlawful, and unauthorized. As a result, the actions 

complained of herein are not subject to protection under the business judgment rule, and any 

reasonable, good faith inquiry into the wrongdoing would conclude that Plaintiffs’ claims are 

legitimate and in the best interests of SFH. 

51. The acts complained of herein are and will continue to be to the detriment of the 

SFH and its members. 

52. Defendants’ wrongful actions set out herein were willful, in bad faith, and beyond 

the scope of the authority granted to Defendants and served no legitimate business purpose. As 

a result, the acts described herein were not, nor could have been, the product of a reasonable, 

valid, or good faith exercise of business judgment. 

53. The Defendants are antagonistic, adversely interested, and have continued and/or 

initiated the improper practices complained of herein. 

54. In order to bring this suit, the Defendants would be forced to sue themselves, which 

they will not do, thereby excusing a specific demand on them. 

55. That the Plaintiffs are entitled to recover their attorneys’ fees and costs in bringing 

the derivative claims asserted herein on behalf of SFH pursuant to S.C. Code Ann. §33-44-1104 

(2006). 

FOR A FIRST CAUSE OF ACTION 
 

(Declaratory Judgment as to Membership Interests – Pursuant to S.C. Code Ann. §15-53-
10 et seq. and Rule 57, SCRCP as to all Defendants) 

 
56. For this cause of action, Plaintiffs incorporate all allegations set forth in Paragraphs 

1 through 55 above as if fully set forth herein. 
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57. Plaintiffs bring this cause of action against Defendants pursuant to S.C. Code Ann. 

§15-53-10 through §15-53-140, Rule 57, SCRCP, and the common law of the State of South 

Carolina, seeking declarations pertaining to the membership interests in SFH: 

a. That Defendants are not now, nor have they ever been, members of SFH; 

b. That pursuant to the Amended Articles of Organization, Plaintiffs were made 

members of SFH; 

c. That at the time of his death, Charles E. Simmons, Jr. owned a one-third interest 

in SFH and Plaintiffs owned the remaining two-thirds; 

d. That Rosa G. Simmons, acting as the Personal Representative of the Estate of 

Charles E. Simmons, Jr. prepared, or had prepared, an Inventory (see Exhibit 

“D”), indicating decedent’s estate held a one-third interest in SFH, which Inventory 

was not amended by Defendant Palmer Simmons when he took over as Personal 

Representative of the Estate; 

e. That Defendant Palmer Simmons, acting as Personal Representative of the Estate 

of Charles E. Simmons, Jr., prepared, or had prepared, an Assignment of that 

Membership Interest from the Estate of Charles E. Simmons, Jr. (see Exhibit “E”) 

transferring decedent’s one-third interest in SFH to the Trust;  

f. That pursuant to the aforesaid Assignment, the Trust is the holder of a one-third 

membership interest in SFH; and 

g. That in light of said filings and under South Carolina common law theories of waiver 

and estoppel, Defendants cannot now deny that (i) Plaintiffs hold a membership 

interest in SFH; (ii) Plaintiffs, together with Charles E. Simmons, Jr., were the 

exclusive members of SFH at the time of Charles E. Simmons, Jr.’s death; (iii) 

Charles E. Simmons, Jr. was possessed of a one-third (1/3rd) interest in SFH at 
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the time of his death; and (iv) the Trust received no more than a one-third (1/3rd) 

interest in SFH. 

58. Accordingly, Plaintiffs are entitled to a declaratory judgment, ruling that they, 

together with the Trust, have been the exclusive members of SFH and that they each hold a one-

third (1/3rd) interest each. Plaintiffs are further entitled to a true and accurate accounting of all 

loans, distributions and/or payments made to Defendants Palmer Simmons and Charlesetta Aiken 

and an order directing that all such distributions and/or payments be reimbursed to SFH. 

59. Plaintiffs are further entitled to have amended Federal and State Tax Returns filed 

on behalf of SFH for the years 2016 through present reflecting the correct membership interests 

in SFH. 

FOR A SECOND CAUSE OF ACTION 

(Conversion as to Defendants in their Individual Capacity) 

60. That the allegations of Paragraphs 1 through 59 of this Complaint are realleged as 

fully as if repeated verbatim herein. 

61. That at least as early as 2017, Defendants unilaterally and without the required 

written consent of the Plaintiffs, did name themselves members of SFH and did each take for 

themselves a purported one-third (1/3rd) ownership interest, as evidenced by the 2017 Return. 

62. That 2017 Return further shows that Defendant, Palmer Simmons, received the 

sum of Thirty-Two Thousand Five Hundred and Thirty-Two and No/100 ($32,532.00) Dollars in 

withdrawals and distributions from SFH. 

63. That the 2017 Return also shows that Defendant, Charlesetta Aiken received the 

sum of Twelve Thousand Four Hundred Eighty and No/100 ($12,480.00) Dollars in withdrawals 

and distributions from SFH. 
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64. That the taking of a membership interest in SFH by the Defendants, without the 

written consent of the members including Plaintiffs, constituted an illegal taking of the Plaintiffs’ 

property. 

65. That Defendant Palmer Simmons, individually and as Trustee, has further made 

significant payments directly to or for the benefit of, himself, his family members, his company 

Carolina Trucking HH, LLC, the Trust, and others. 

66. That such payments and/or distributions taken by the Defendants also constitute 

an illegal taking of the Plaintiffs’ property. 

67. That as a result of the foregoing actions, Plaintiffs suffered damages for the loss 

of their respective membership interest in SFH, as well their respective shares of the distributions 

paid to Manager/Plaintiffs. 

68. That the actions of the Manager/Plaintiffs were willful, wanton, and undertaken with 

a conscious indifference to the rights of the Plaintiffs. 

69. That by reason of and as a consequence of the aforementioned conduct of the 

Defendants, the Plaintiffs suffered financial losses in such amounts as may be determined by a 

full accounting, are entitled to judgment against the Defendants for actual and punitive damages, 

and are further entitled to have their respective membership interests restored to their rightful 

percentage, to wit: a one-third (1/3rd) interest each. 

FOR A THIRD CAUSE OF ACTION 

(Breach of Contract as to Defendants in their Individual Capacity) 

70. That the allegations of Paragraphs 1 through 69 of this Complaint are realleged as 

fully as if repeated verbatim herein. 

71. That the Operating Agreement does not permit the addition of members without 

the written consent of all of the members of SFH. 
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72. That in purportedly granting themselves a membership interest in SFH without the 

written consent of the Trust and the Plaintiffs, the Defendants did breach the express terms of the 

Operating Agreement. 

73. That by reason of and as a consequence of the aforementioned breach of the 

Defendants, the Plaintiffs suffered financial losses in such amounts as may be determined by a 

full accounting, are entitled to judgment against the Defendants for actual damages, and are 

further entitled to have their respective membership interests restored to their rightful percentage, 

to wit: a one-third (1/3rd) interest each. 

FOR A FOURTH CAUSE OF ACTION 

(Breach of Contract Accompanied by Fraudulent Act  
As to Defendant Palmer Simmons Individually) 

 
74. That the allegations of Paragraphs 1 through 73 of this Complaint are realleged as 

fully as if repeated verbatim herein. 

75. That in an attempt to legitimize his membership interest in SFH, and that of 

Defendant Charlesetta Aiken, Defendant Palmer Simmons did further breach the Operating 

Agreement and his duties to Plaintiffs thereunder, by preparing, or directing the preparation of, 

the Proposed Assignment. 

76. That, on information and belief, Defendant Palmer Simmons did arrange for his 

son Rory Rice, to take the Proposed Assignment to Plaintiffs, together with legitimate documents 

necessary and proper for the business of SFH, for their signature. 

77. That on information and belief, Defendant Palmer Simmons instructed Mr. Rice to 

advise Plaintiffs that the documents were necessary for certain dock repairs on that certain Six 

acre (more or less) piece of property owned by SFH and located at 11 Simmons Road, Hilton 

Head Island, South Carolina (hereinafter, the “Fish Camp Tract”) in a deliberate attempt to 
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unlawfully appropriate an even greater share of the membership interest in SFH for himself and 

his sister, Defendant Charlesetta Aiken. 

78. That Defendant Marcus Simmons did execute the Proposed Assignment in 

reliance on the aforesaid representation, but upon learning of its import withdrew his execution. 

79. That Defendant Jermaine Robinson questioned the Proposed Assignment and 

refused to sign. 

80. That Plaintiffs are entitled to actual and punitive damages as against Defendant 

Palmer Simmons as a result of his breach of the Operating Agreement and unlawful dealing for 

the purpose of appropriating Plaintiffs’ membership interests in and to SFH. 

FOR A FIFTH CAUSE OF ACTION 

(Breach of Duty as to Defendants in their Individual Capacity) 

81. That the allegations of Paragraphs 1 through 80 of this Complaint are realleged as 

fully as if repeated verbatim herein. 

82. That in their capacity as the Co-Managers of SFH, Defendants owed various duties 

to Plaintiffs, including a fiduciary duty, duty of loyalty and duty of good faith and fair dealing. 

83. That Defendants used their position as Co-Managers, to illegally and without the 

consent of the Plaintiffs, grant themselves an interest in SFH and to take distributions from the 

income therefrom in violation of the Operating Agreement, S.C. Code Ann. §33-44-405 and the 

common law of South Carolina. 

84. That in making such distributions, Defendants caused Plaintiffs to receive less than 

their equal distributional interest in and to SFH. 

85. That Defendant Palmer Simmons, in his capacity as Co-Manager, did prepare, or 

cause to be prepared State and Federal tax returns based on the purloined membership interests 

with full knowledge of the falsity of such representations. 
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86. That the filing of a false or inaccurate return will necessitate the filing of amended 

corporate returns by SFH and may result in the assessment of additional taxes, penalties, and 

interest, as against Plaintiffs. 

87. That by reason of and as a consequence of the aforementioned conduct of the 

Defendants, jointly, and/or by Defendant Palmer Simmons, individually, the Plaintiffs suffered 

financial losses in such amounts as may be determined by a full accounting, are entitled to 

judgment against the Defendants for actual and punitive damages, and are further entitled to have 

their respective membership interests restored to their rightful percentage, to wit: a one-third 

(1/3rd) interest each. 

88. That by reason of and as a consequence of the aforementioned conduct of 

Defendant Palmer Simmons, individually, in preparing false or inaccurate tax returns, the Plaintiffs 

will sustain damages in the form of accounting expenses, interest, and possible penalties, in 

amounts as yet to be determined; and Plaintiffs are entitled to judgment against Defendant 

Palmer, individually for their actual damages arising therefrom. 

FOR A SIXTH CAUSE OF ACTION 
DERIVATIVELY ON BEHALF OF SIMMONS FAMILY HOLDINGS, LLC 

 
(Breach of Duty as to Defendants in their Individual Capacity) 

89. That the allegations of Paragraphs 1 through 88 of this Complaint are realleged as 

fully as if repeated verbatim herein. 

90. That in their capacity as the Co-Managers of SFH, Defendants owed various duties 

to SFH, including a fiduciary duty, duty of loyalty and duty of good faith and fair dealing as set 

forth in Paragraph 42 hereinabove. 

91. That Defendants breached said duties as more particularly described in Paragraph 

44 hereinabove. 
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92. That as a result of such breach, SFH will incur additional expenses for filing 

amended corporate returns, which may result in the assessment of additional taxes, penalties, 

and interest, as against SFH. 

93. That by reason of and as a consequence of the aforementioned conduct of the 

Defendants, jointly, and/or by Defendant Palmer Simmons, individually, SFH has suffered 

financial losses in such amounts as may be determined by a full accounting, and is entitled to 

judgment against the Defendants for actual and punitive damages. 

FOR A SEVENTH CAUSE OF ACTION 
DERIVATIVELY ON BEHALF OF SIMMONS FAMILY HOLDINGS, LLC 

 
(Interference with Contractual Relationship 

 as to Defendant Palmer Simmons Individually) 
 

94. That the allegations of Paragraphs 1 through 93 of this Complaint are realleged as 

fully as if repeated verbatim herein. 

95. That SFH entered into a settlement agreement with J&W Corporation of 

Greenwood, LLC (hereinafter “J&W”) resolving the Litigation. 

96. That as part of that settlement agreement, SFH was to convey to J&W, a one-half 

acre portion of the Fish Camp Tract on or before August 31, 2020, all as reflected in the Final 

Order filed in the Litigation on or about April 28, 2020 (the “Final Order”). 

97. That having negotiated the terms of the settlement on behalf of SFH, Defendant 

Palmer Simmons was aware of the terms thereof. 

98. That in order to fulfil the conditions of the Final Order, it was necessary for 

Defendant Palmer Simmons to seek approval of a plat of subdivision of the Fish Camp Tract from 

the Town of Hilton Head Island and to refinance or secure a partial release of that certain 

Mortgage in the original principal amount of $400,509.50 in favor of Mary Lee Simmons, as 

Mortgagor, originally recorded in the Office of the Register of Deeds for Beaufort County, South 
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Carolina on May 14, 2009 in Book 2844 at Page 1811, as amended in Deed Book 3725 at Page 

1463 and also Deed Book 3750 at Page 3061 and assigned to Marcus T. Hall, Jerome Michael 

Hall, Juanita Hall, Sabrina Hall, and Sarah Louisa Hall by Assignment recorded in Deed Book 

3774 at Page 415 (the “Mortgage”). 

99. That on information and belief, Defendant Palmer Simmons did willfully cause the 

breach of the settlement agreement as set forth in the Final Order by failing to timely obtain and 

submit the plat of subdivision to the Town of Hilton Head Island. 

100. That Defendant Palmer Simmons did further cause the breach of the settlement 

agreement by failing to take any action to secure a partial release of the Mortgage or to make 

timely application for the refinancing of same on such terms as would permit the conveyance of 

the half-acre parcel as contemplated in the Final Order. 

101. That Defendant Palmer Simmons’ actions and/or inactions were wholly 

unjustifiable. 

102. That as a result of Defendant Palmer Simmons’ actions and/or inactions, he has 

caused SFH to be in breach of the settlement agreement and exposed SFH to the potential filing 

of a confession of judgment in the amount of $226,400.00 Dollars, as provided for in the Final 

Order. 

103. That by making unauthorized distributions and/or payments, directly to, or on 

behalf of, himself, his family, his company Carolina Trucking HH, LLC, the Trust and others, 

Defendant Palmer Simmons further caused SFH to have insufficient funds with which to satisfy 

said confession of judgment. 

104. That by reason of and as a consequence of the aforementioned conduct of 

Defendant Palmer Simmons, SFH has suffered financial losses in such amounts as may be 
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determined by a full accounting, and is entitled to judgment against the Defendants for actual and 

punitive damages. 

FOR AN EIGHTH CAUSE OF ACTION 
ON BEHALF OF PLAINTIFFS AND DERIVATIVELY 

ON BEHALF OF SIMMONS FAMILY HOLDINGS, LLC 
 

(Accounting as to all Defendants) 

105. That the allegations of Paragraphs 1 through 104 of this Complaint are realleged 

as fully as if repeated verbatim herein. 

106. That due to the extent of the payments, loans, purchases, and/or distributions 

made by Defendants as set forth herein, and the complexity of evaluating the Federal and State 

tax returns for SFH to determine rightful membership and distributional interests therein, a full 

accounting for the years 2016 through present is required. 

107. That the information necessary for such accounting either resides with Defendant 

Palmer Simmons and has not been produced in response to discovery or sufficient records do 

not exist for Plaintiffs, on behalf of SFH, to adequately determine the extent of such payments, 

loans, purchases, and/or distributions and/or distributions, loans, or evaluate the tax treatment 

thereof and therefore no adequate remedy at law exists and an accounting should be granted. 

108. That SFH is entitled to recover the cost of such accounting from Defendant Palmer 

Simmons. 

FOR AN NINTH CAUSE OF ACTION 
DERIVATIVELY ON BEHALF OF SIMMONS FAMILY HOLDINGS, LLC 

 
(Money Had and Received – as to Defendant Palmer Simmons 

Individually and as Trustee) 
 

109. That the allegations of Paragraphs 1 through 108 of this Complaint are realleged 

as fully as if repeated verbatim herein. 
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110. That Defendant Palmer Simmons, in his capacity as Co-Manager of SFH, was in 

sole possession and control of the bank account and debit card of SFH. 

111. That Defendant Palmer Simmons was responsible for collecting the receivables 

belonging to SFH. 

112. That Defendant Palmer Simmons, as Trustee of the Trust, did wrongfully take a 

portion of such funds and pay the expenses of the Trust, namely its insurance and tax expenses, 

mortgage payments and other expenses. 

113. That Defendant Palmer Simmons, individually, did further wrongfully take cash and 

make payments to himself, all in an amount as yet to be determined, for his own use and benefit. 

114. That Defendant Palmer Simmons is not entitled, in equity or good conscience, to 

retain the monies rightfully belonging to and inequitably taken from SFH, by him individually or as 

Trustee. 

115. That SFH is entitled to recoup such monies from Defendant Palmer Simmons, 

individually and as Trustee, together with prejudgment interest thereon. 

FOR A TENTH CAUSE OF ACTION 
ON BEHALF OF PLAINTIFFS AND DERIVATIVELY 

ON BEHALF OF SIMMONS FAMILY HOLDINGS, LLC 
 

(Dissociation Pursuant to §33-44-601(6) as to all Defendants) 

116. That the allegations of Paragraphs 1 through 115 of this Complaint are realleged 

as fully as if repeated verbatim herein. 

117. That Defendants have engaged in wrongful conduct, all as more particularly set 

forth herein, which conduct has materially affected the business of SFH. 

118. That Defendants have willfully and persistently committed material breach of the 

Operating Agreement and their duties owed to SFH and the Plaintiffs under S.C. Code Ann. §33-

44-409, all as more fully set forth herein. 
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119. That Defendants have further engaged in conduct relating to the business of SFH 

that makes it not reasonably practicable to carry on such business with them as members, 

individually or in any representative capacity. 

120. That by reason of and as a consequence of such conduct, Plaintiffs and SFH are 

entitled to have Defendant Palmer Simmons, individually and as Trustee of the Trust, and 

Defendant Charlesetta Aiken, expelled by judicial determination. 

121. That in determining the rights to distributions of Defendant Palmer Simmons, 

individually and as Trustee of the Trust, and of Defendant Charlesetta Aiken, Plaintiffs and SFH 

are entitled to have all payments, loans, and/or distributions made to them credited against their 

right of distribution, if any. 

WHEREFORE, the Plaintiffs pray that this honorable court inquire into the matter set forth 

herein and  
 
A. Issue a declaratory judgment in favor of Plaintiffs affirming that from the date of the 

Amended Articles of Incorporation, they have each been possessed of a one-third (1/3rd) 

interest and are entitled to their equitable share of the distributions from SFH in 

accordance with such interest; 

B. order an accounting be performed at the expense of the Defendants and enter a 

judgment in favor of the Plaintiffs and SFH as against the Defendants for all payments, 

loans and/or distributions unlawfully taken by them; 

C. order that Defendant Palmer Simmons, individually and/or as Trustee, and 

Defendant Charlesetta Aiken, be dissociated and divested of any interest in SFH and that 

the Plaintiffs each be restored to their rightful interest therein; 

D. award punitive damages in favor of the Plaintiffs and against the Defendants; 
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E. award a judgment in favor of the Plaintiffs and against Defendant Palmer Simmons 

for all expenses, interest and penalties incurred by Plaintiffs resulting from amended tax 

returns; 

F. award a judgment in favor of Plaintiffs and SFH as against Defendants, jointly and 

severally, for all attorneys’ fees and costs sustained by them in the course of this litigation; 

G. award a judgment in favor of SFH and against Defendant Palmer Simmons, 

individually, for all expenses, interest and penalties incurred by it resulting from 

amended tax returns;  

H. set-off, as against any sums due to the Trust and/or Defendants as a result of 

such dissociation, such sums as may be awarded to Plaintiffs and/or SFH in this action; 

and 

I. for such other and further relief as may be just and proper. 

 
      MINOR, HAIGHT & ARUNDELL, P.C. 

By: s/Stacey S. Collins 
     Ehrick K. Haight, Jr. 
     S.C. Bar No. 2446 
     Stacey S. Collins 
     S.C. Bar No. 73360 
     P. O. Drawer 6067 
     Hilton Head Island, SC 29938 
     (843) 785-8040 
     rick@mhalawfirm.com 
     Stacey@mhalawfirm.com 
     Attorneys for Plaintiffs 

Hilton Head Island, South Carolina 
This 27th day of October, 2020. 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
     ) FOR THE 14TH JUDICIAL CIRCUIT  
COUNTY OF BEAUFORT  ) CASE NO.: 2019-CP-07-01246 
     ) 
Greg Marcus Simmons and Jermaine ) 
Robinson, both individually and  ) 
derivatively on behalf of Simmons  ) 
Family Holdings, LLC, a South  ) 
Carolina Limited Liability Company, )     
     )  ANSWER  TO SECOND 
   Plaintiffs,  )           AMENDED COMPLAINT 
     )    
v.     )  
     )   
Palmer E. Simmons, Individually )  
and as Trustee of the Charles E. ) 
Simmons, Jr. and Rosa G. Simmons )  
Revocable Trust dated May 5, 2016,  ) 
and Charlesetta S. Aiken,  ) 
     ) 
   Defendants, ) 
     ) 
and     ) 
     ) 
Simmons Family Holdings, LLC, ) 
     ) 
         as a nominal Defendant. ) 
     ) 

 
 
The Defendants Paler E. Simmons, Individually and as Trustee of the Charles E. 

Simmons, Jr. and Rosa G. Simmons Revocable Trust dated May 5, 2016, and Charlesetta 
S. Aiken, above named, Answering the Second Amended Complaint of the Plaintiffs would 
show unto this Honorable Court: 

 
The Defendants,  deny each and every allegation contained in the Second Amended 

Complaint unless specifically admitted herein and demands strict proof thereof. Further, 
the Defendants deny that the Defendants are “members” of Simmons Family Holding, LLC 
as stated throughout the Complaint and demand strict proof thereof. 
  
 The Defendants deny any allegations in the opening paragraphs of pages 1-2 of the 
Second Amended Complaint and demand strict proof thereof. Further, the Defendants 
move to strike the paragraphs on pages 1-2 in the opening of the Second Amended 
Complaint as they are not properly pled.  
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1. The Defendants admit  the allegations contained in Paragraph 1 of the 
Plaintiffs’ Second Amended Complaint.  

 
2. The Defendants admits the allegations contained in Paragraph 2 of the 

Plaintiffs’ Second Amended Complaint. 
 

3. The Defendants admit the allegations contained in Paragraph 3 of the 
Plaintiffs’ Second Amended Complaint. 

 
4. The Defendants admit the allegations contained in Paragraph 4 of the 

Plaintiffs’ Second Amended Complaint. 
 

5. The Defendants admit the allegations contained in Paragraph 5 of the 
Plaintiffs’ Second Amended Complaint. 

 
6. The allegations in Paragraph 6 of the Plaintiffs’ Second Amended 

Complaint calls for a legal conclusion and therefore no response is required. 
To the extent that Paragraph 6 of the Plaintiffs’ Second Amended Complaint 
requires a response, the Defendants deny the allegations contained therein 
and demand strict proof thereof. 

 
7. The Defendants admit the allegations contained in Paragraph 7 of the 

Plaintiffs’ Second Amended Complaint. 
 

8. The Defendants admit the allegations contained in Paragraph 8 of the 
Plaintiffs’ Second Amended Complaint. 

 
9. The Defendants admit the allegations contained in Paragraph 9 of the 

Plaintiffs’ Second Amended Complaint. 
 

10. The Defendants admit the allegations contained in Paragraph 10 of the 
Plaintiffs’ Second Amended Complaint. 

 
11. The Defendants admit the allegations contained in Paragraph 11 of the 

Plaintiffs’ Second Amended Complaint. 
 

12. Upon information and belief, the Defendants deny the allegations contained 
in Paragraph 12 of the Plaintiffs’  Second Amended Complaint. 

 
13. Upon information and belief, the Defendants deny the allegations contained 

in Paragraph 13 of the Plaintiffs’ Second Amended Complaint. 
 

14. Upon information and belief, the Defendants deny the allegations contained 
in Paragraph 14 of the Plaintiffs’ Complaint. 

 
15. Upon information and belief, the Defendants deny the allegations contained 
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in Paragraph 15 of the Plaintiffs’ Second Amended Complaint. 
 

16. As to Paragraph 16 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 16 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

 
17. As to Paragraph 17 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 17 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

18. The Defendants deny the allegations contained in Paragraph 18 of the 
Plaintiffs’ Second Amended Complaint.  

 
19. As to Paragraph 19 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 19 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

20. The Defendants admit the allegations contained in Paragraph 20 of the 
Plaintiffs’ Second Amended Complaint. 

 
21. As to Paragraph 21 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 21 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

 
22. As to Paragraph 22 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 22 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  
 

23. As to Paragraph 23 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 23 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

 
24. As to Paragraph 24 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 24 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  
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25. As to Paragraph 25 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 25 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

 
26. As to Paragraph 26 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 26 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

27. The Defendants admit the allegations contained in Paragraph 27 of the 
Plaintiffs’ Second Amended Complaint. 

 
28. As to Paragraph 28 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 28 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

29. The Defendants deny the allegations contained in Paragraph 29 of the 
Plaintiffs’ Second Amended Complaint.  

 
30. As to Paragraph 30 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 30 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  
 

31. As to Paragraph 31 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 31 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

 
32. As to Paragraph 32 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 32 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

33. The Defendants deny the allegations contained in Paragraph 33 of the 
Plaintiffs’ Second Amended Complaint.  

 
34. The Defendants deny the allegations contained in Paragraph 34 of the 

Plaintiffs’ Second Amended Complaint.  
 

35. The Defendants deny the allegations contained in Paragraph 35 of the 
Plaintiffs’ Complaint.  
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36. As to Paragraph 36 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 36 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

 
37. As to Paragraph 37 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 37 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

 
38. As to Paragraph 38 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 38 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

 
39. As to Paragraph 39 of the Second Amended Complaint, the Defendants 

crave reference to the named document. To the extent Paragraph 39 
alleges a claim against Defendants, Defendants deny the same and demand 
strict proof thereof.  

40. The Defendants admit the allegations contained in Paragraph 40 of the 
Plaintiffs’ Second Amended Complaint.  

 
41. The allegations in Paragraph 41 of the Plaintiffs’ Second Amended 

Complaint calls for a legal conclusion and therefore no response is required. 
To the extent that Paragraph 41 of the Plaintiffs’ Second Amended 
Complaint requires a response, the Defendants deny the allegations 
contained therein and demand strict proof thereof.  

 
42. The allegations in Paragraph 42 of the Plaintiffs’ Second Amended 

Complaint calls for a legal conclusion and therefore no response is required. 
To the extent that Paragraph 42 of the Plaintiffs’ Second Amended 
Complaint requires a response, the Defendants deny the allegations 
contained therein and demand strict proof thereof.  

 
43. The allegations in Paragraph 43 of the Plaintiffs’ Second Amended 

Complaint calls for a legal conclusion and therefore no response is required. 
To the extent that Paragraph 43 of the Plaintiffs’ Second Amended 
Complaint requires a response, the Defendants deny the allegations 
contained therein and demand strict proof thereof.  

 
44. The Defendants deny the allegations contained in Paragraph 44 of the 

Plaintiffs’ Complaint.  
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45. The allegations in Paragraph 45 of the Plaintiffs’ Second Amended 
Complaint calls for a legal conclusion and therefore no response is required. 
To the extent that Paragraph 45 of the Plaintiffs’ Second Amended 
Complaint requires a response, the Defendants deny the allegations 
contained therein and demand strict proof thereof. 

 
46. The Defendants deny the allegations contained in Paragraph 46 of the 

Plaintiffs’ Complaint.  
 

47. The Defendants deny the allegations contained in Paragraph 47 of the 
Plaintiffs’ Complaint.  

 
48. The Defendants deny the allegations contained in Paragraph 48 of the 

Plaintiffs’ Complaint.  
 

49. The Defendants deny the allegations contained in Paragraph 49 of the 
Plaintiffs’ Complaint.  

 
50. The Defendants deny the allegations contained in Paragraph 50 of the 

Plaintiffs’ Complaint. 
 

51. The Defendants deny the allegations contained in Paragraph 51 of the 
Plaintiffs’ Complaint.  

 
52. The Defendants deny the allegations contained in Paragraph 52 of the 

Plaintiffs’ Complaint.  
 

53. The Defendants deny the allegations contained in Paragraph 53 of the 
Plaintiffs’ Complaint.  

 
54. The Defendants deny the allegations contained in Paragraph 54 of the 

Plaintiffs’ Complaint.  
 

55. The Defendants deny the allegations contained in Paragraph 55 of the 
Plaintiffs’ Complaint.  

 
56. The Defendants incorporate into this Defense the allegations contained 

elsewhere in this pleading by reference thereto.  
 

57. The Defendants deny the allegations contained in Paragraph 57 of the 
Plaintiffs’ Complaint. 

 
58. The Defendants deny the allegations contained in Paragraph 58 of the 

Plaintiffs’ Complaint.  
 

59. The Defendants deny the allegations contained in Paragraph 59 of the 
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Plaintiffs’ Complaint.  
 

60. The Defendants incorporate into this Defense the allegations contained 
elsewhere in this pleading by reference thereto. 
  

61. The Defendants deny the allegations contained in Paragraph 61 of the 
Plaintiffs’ Second Amended Complaint. 
  

62. As to Paragraph 62 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 62 alleges 
a claim against Defendants, Defendants deny the same and demand strict 
proof thereof. 
  

63. As to Paragraph 63 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 63 alleges 
a claim against Defendants, Defendants deny the same and demand strict 
proof thereof. 
  

64. The Defendants deny the allegations contained in Paragraph 64 of the 
Plaintiffs’ Second Amended Complaint. 
  

65. The Defendants deny the allegations contained in Paragraph 65 of the 
Plaintiffs’ Second Amended Complaint. 
  

66. The Defendants deny the allegations contained in Paragraph 66 of the 
Plaintiffs’ Second Amended Complaint. 
  

67. The Defendants deny the allegations contained in Paragraph 67 of the 
Plaintiffs’ Second Amended Complaint. 
  

68. The Defendants deny the allegations contained in Paragraph 68 of the 
Plaintiffs’ Second Amended Complaint. 
  

69. The Defendants deny the allegations contained in Paragraph 69 of the 
Plaintiffs’ Second Amended Complaint. 
  

70. The Defendants incorporate into this Defense the allegations contained 
elsewhere in this pleading by reference thereto. 
  

71. As to Paragraph 71 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 71 alleges 
a claim against Defendants, Defendants deny the same and demand strict 
proof thereof. 
  

72. The Defendants deny the allegations contained in Paragraph 72 of the 
Plaintiffs’ Second Amended Complaint. 
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73. The Defendants deny the allegations contained in Paragraph 73 of the 

Plaintiffs’ Second Amended Complaint. 
  

74. The Defendants incorporate into this Defense the allegations contained 
elsewhere in this pleading by reference thereto. 
  

75. The Defendants deny the allegations contained in Paragraph 75 of the 
Plaintiffs’ Second Amended Complaint. 
  

76. The Defendants deny the allegations contained in Paragraph 76 of the 
Plaintiffs’ Second Amended Complaint. 
  

77. The Defendants deny the allegations contained in Paragraph 77 of the 
Plaintiffs’ Second Amended Complaint. 
  

78. The Defendants deny the allegations contained in Paragraph 78 of the 
Plaintiffs’ Second Amended Complaint. 
  

79. The Defendants deny the allegations contained in Paragraph 79 of the 
Plaintiffs’ Second Amended Complaint. 
  

80. The Defendants deny the allegations contained in Paragraph 80 of the 
Plaintiffs’ Second Amended Complaint. 
  

81.  The Defendants incorporate into this Defense the allegations contained 
elsewhere in this pleading by reference thereto. 
  

82. The allegations in Paragraph 82 of the Plaintiffs’ Second Amended 
Complaint calls for a legal conclusion and therefore no response is required. 
To the extent that Paragraph 82 of the Plaintiffs’ Second Amended 
Complaint requires a response, the Defendants deny the allegations 
contained therein and demand strict proof thereof. 
  

83. The Defendants deny the allegations contained in Paragraph 83 of the 
Plaintiffs’ Second Amended Complaint. 
  

84. The Defendants deny the allegations contained in Paragraph 84 of the 
Plaintiffs’ Second Amended Complaint. 
  

85. The Defendants deny the allegations contained in Paragraph 85 of the 
Plaintiffs’ Second Amended Complaint. 
  

86. The Defendants deny the allegations contained in Paragraph 86 of the 
Plaintiffs’ Second Amended Complaint. 
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87. The Defendants deny the allegations contained in Paragraph 87 of the 
Plaintiffs’ Second Amended Complaint. 
  

88. The Defendants deny the allegations contained in Paragraph 88 of the 
Plaintiffs’ Second Amended Complaint. 
  

89.  The Defendants incorporate into this Defense the allegations contained 
elsewhere in this pleading by reference thereto. 
  

90. The allegations in Paragraph 90 of the Plaintiffs’ Second Amended 
Complaint calls for a legal conclusion and therefore no response is required. 
To the extent that Paragraph 90 of the Plaintiffs’ Second Amended 
Complaint requires a response, the Defendants deny the allegations 
contained therein and demand strict proof thereof. 
  

91. The Defendants deny the allegations contained in Paragraph 91 of the 
Plaintiffs’ Second Amended Complaint. 
  

92. The Defendants deny the allegations contained in Paragraph 92 of the 
Plaintiffs’ Second Amended Complaint. 
  

93. The Defendants deny the allegations contained in Paragraph 93 of the 
Plaintiffs’ Second Amended Complaint. 
  

94.  The Defendants incorporate into this Defense the allegations contained 
elsewhere in this pleading by reference thereto. 
  

95. As to Paragraph 95 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 95 alleges 
a claim against Defendants, Defendants deny the same and demand strict 
proof thereof. 
  

96. As to Paragraph 96 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 96  alleges 
a claim against Defendants, Defendants deny the same and demand strict 
proof thereof. 
  

97. The Defendants admit the allegations contained in Paragraph 97 of the 
Plaintiffs’ Second Amended Complaint. 
  

98. As to Paragraph 98 of the Second Amended Complaint, the Defendants 
crave reference to the named document. To the extent Paragraph 98  alleges 
a claim against Defendants, Defendants deny the same and demand strict 
proof thereof. 
 

99. The Defendants deny the allegations contained in Paragraph 99 of the 
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Plaintiffs’ Second Amended Complaint. 
 

100. The Defendants deny the allegations contained in Paragraph 100 of the 
Plaintiffs’ Second Amended Complaint. 
  

101. The Defendants deny the allegations contained in Paragraph 101 of the 
Plaintiffs’ Second Amended Complaint. 
  

102. The Defendants deny the allegations contained in Paragraph 102 of the 
Plaintiffs’ Second Amended Complaint. 
  

103. The Defendants deny the allegations contained in Paragraph 103 of the 
Plaintiffs’ Second Amended Complaint. 
  

104. The Defendants deny the allegations contained in Paragraph 104 of the 
Plaintiffs’ Second Amended Complaint. 
 

105.  The Defendants incorporate into this Defense the allegations contained 
elsewhere in this pleading by reference thereto. 
  

106. The Defendants deny the allegations contained in Paragraph 106 of the 
Plaintiffs’ Second Amended Complaint. 
  

107.  The Defendants deny the allegations contained in Paragraph 107 of the 
Plaintiffs’ Second Amended Complaint. 

 
108. The Defendants deny the allegations contained in Paragraph 108 of the 

Plaintiffs’ Second Amended Complaint. 
 

109.  The Defendants incorporate into this Defense the allegations contained 
elsewhere in this pleading by reference thereto. 
  

110. The Defendants admit the allegations contained in Paragraph 110 of the 
Plaintiffs’ Second Amended Complaint. 
  

111.  The Defendants admit the allegations contained in Paragraph 111 of the 
Plaintiffs’ Second Amended Complaint. 
  

112. The Defendants deny the allegations contained in Paragraph 112 of the 
Plaintiffs’ Second Amended Complaint. 
 

113. The Defendants deny the allegations contained in Paragraph 113 of the 
Plaintiffs’ Second Amended Complaint. 
  

114. The Defendants deny the allegations contained in Paragraph 114 of the 
Plaintiffs’ Second Amended Complaint. 
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115. The Defendants deny the allegations contained in Paragraph 115 of the 

Plaintiffs’ Second Amended Complaint. 
 

116.  The Defendants incorporate into this Defense the allegations contained 
elsewhere in this pleading by reference thereto. 
  

117. The Defendants deny the allegations contained in Paragraph 117 of the 
Plaintiffs’ Second Amended Complaint. 
 

118. The Defendants deny the allegations contained in Paragraph 118 of the 
Plaintiffs’ Second Amended Complaint. 
  

119. The Defendants deny the allegations contained in Paragraph 119 of the 
Plaintiffs’ Second Amended Complaint. 
 

120. The Defendants deny the allegations contained in Paragraph 120 of the 
Plaintiffs’ Second Amended Complaint. 
  

121. The Defendants deny the allegations contained in Paragraph 121 of the 
Plaintiffs’ Second Amended Complaint. 

 

122. The Defendants deny that the Plaintiffs are entitled to the relief sought in 
the Second Amended Complaint. 

 
WHEREFORE, having answered the Complaint, the Defendants pray that it be 

dismissed with costs and attorney’s fees for defending this action, and for such further and 

other relief as this Honorable Court deems just and appropriate. 

 
Affirmative Defenses 

 
1. The Defendants incorporate herein all the paragraphs of this Answer as if more 

fully set forth at length herein. 

2. Plaintiffs’ Second Amended Complaint fails to state a claim upon which relief 

may be granted against this Defendants under Rule 12(B)(6) of the South 

Carolina Rules of Civil Procedure. 
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3. Plaintiffs’ Second Amended Complaint is barred by the Doctrine of Unclean 

Hands. 

4. The Plaintiffs’ Second Amended Complaint should be dismissed due to the 

sworn testimony of Charles Simmons, Jr., naming the members SFH.  

5. The Plaintiffs’ Second Amended Complaint is barred due to the terms of the 

SFH Operating Agreement.  

6. Plaintiffs’ Second Amended Complaint is barred by the Doctrines of Estoppel, 

Waiver and Laches.  

7. The Plaintiffs’ derivative action fails to comply with Rule 23, SCRCP, and 

therefore, should be dismissed.  

8. The Defendants hereby give notice that they intend to rely upon such other 

affirmative defenses as may become available or apparent during the course 

of discovery, and thus raises all affirmative defenses.   

9. The Plaintiffs lack standing to bring this action, and therefore, their Second 

Amended Complaint must be dismissed. 

10. The Defendants reserve the right to Amend their Answer to the Second 

Amended Complaint as additional information is learned throughout the 

discovery of this case. 

 
VAUX MARSCHER BERGLAIND, P.A. 

 
 
    By: S/MARK S. BERGLIND   
    Attorneys for the Defendants, 
    Palmer E. Simmons, Individually  

and as Trustee of the Charles E.  
Simmons, Jr. and Rosa G. Simmons 
Revocable Trust dated May 5, 2016, 

ELECTRO
NICALLY FILED - 2020 Nov 16 12:38 PM

 - BEAUFO
RT - CO

M
M

O
N PLEAS - CASE#2019CP0701246

ROA 000127



 13 

and Charlesetta S. Aiken 
MARK S BERGLIND, SC Bar No. 74839  
Stephen Meyer, SC Bar No. 102322; Fed. No 12237 
Post Office Box 769  
Bluffton, South Carolina 29910    

 Telephone 843-757-2888 
    Facsimile 843-757-2889 
 
 November 16, 2020 
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