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STATE OF SOUTH CAROLINA 

COUNTY OF WILLIAMSBURG 

 IN THE COURT OF COMMON PLEAS 

FOR THE THIRD JUDICIAL CIRCUIT 

 

Docket No. 2014-CP-45-00132 

 

 

  

SOUTH CAROLINA FARM BUREAU 

MUTUAL INSURANCE COMPANY, 

 

Plaintiff, 

 

v. 

 

MARION L. DRIGGERS, SHIRALEE 

DRIGGERS, TAMMY D. FLOYD, 

ARTHUR A/K/A ARTHER 

MCKENZIE, THE TRAVELERS 

HOME INSURANCE COMPANY, THE 

UNITED STATES OF AMERICA 

ACTING BY AND THROUGH THE 

INTERNAL REVENUE SERVICE, 

AND THE SOUTH CAROLINA TAX 

COMMISSION, 

Defendants. 

 

  

 

 

ORDER 

 

This matter was before the court on October 27, 2016 for hearing of several pending 

motions.  The plaintiff and the defendants Shiralee Driggers, Tammy D. Floyd, and Travelers.  

Marion L. Driggers, who represents himself, also appeared.  The court heard the following motions 

of Mr. Driggers: (1) Motion to Amend; (2) Motion to Compel against defendant McKenzie; (3) 
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Motion to Compel against defendant Travelers; (4) Motion to Abolish Assignment; (5) Motion to 

Disqualify Attorney Corbin; (6) Motion to Amend (as to certain attorneys); and (7) Motion for 

Summary Judgment as to McKenzie's cross-claims.   

Motion to Amend 

In this motion, Mr. Driggers requests judgment against defendant Travelers and plaintiff 

South Carolina Farm Bureau Mutual Insurance Company (SCFB) for their tortious refusal to pay 

Mr. Driggers certain sums he claims are due under insurance contracts issued by them.  The court 

will treat this motion as a motion for summary judgment.  Under Rule 56, SCRCP, a party is 

entitled to summary judgment if the pleadings, discovery, and affidavits, if any, establish that there 

is no genuine issue of material fact and that the moving party is entitled to judgment as a matter of 

law.  In cases in which the burden of proof is by the preponderance of the evidence, the non-

moving party is only required to present a mere scintilla of evidence in order to overcome a motion 

for summary judgment.  Hancock v. Mid-South Management, 381 S.C. 326673 S.E.2d 801 (2009). 

Mr. Driggers' motion does not set forth specific grounds upon which his motion is based, 

except for the statement that Travelers and SCFB have refused "to obey Title 38 of the South 

Carolina Code of Laws and Supreme Court Opinions (1) 25510, (2) 24091, (3) 24644 and (4) 

13669.  I also include Appellate Opinion #3581 of which I was a party."  Opinion No. 25510 is 

Lewis v. Premium Investment Corporation, 351 S.C. 167, 568 S.E. 2d 361 (2002).  Opinion No. 

24091 is Brooks v. Council of Co-Owners, 315 S.C. 474, 445 S.E. 2d 630 (1994).  Opinion No. 

24644 is Nationwide v. Hunt, 327 S.C. 488 S.E. 2d 339 (1997).  Opinion No. 13669 is Tyger River 

Pine Co. v. Maryland Casualty Co., 170 S.C. 286, 170 S.E. 346 (1933).  Opinion No. 3581 is 

Nexsen v. Haddock, 353 S.C. 74, 576 S.E. 2d 183 (Ct. App. 2002). 
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The court has reviewed all these authorities and concludes that Mr. Driggers is not entitled 

to judgment at this stage.  Lewis stands for the proposition that a court of equity "can relieve a 

defaulting purchaser from the strict forfeiture provision in an installment land contract and provide 

the opportunity for redemption when equity so demands."  351 S.C. at 173.  The court concludes 

the issue of whether defendant McKenzie has a right of redemption at this stage is an issue of fact 

that will not be resolved at this stage of the proceedings.  If further facts are developed that make 

the issue pertinent for summary judgment, the court will entertain the issue again if a motion is 

made. 

The court concludes that Brooks has no application to the case at bar.  The court is not 

aware of any party to this action asserting the theory of equitable conversion.  The issues in the 

case at bar primarily center upon how much of the land contract price McKenzie and/or Eliza 

Gamble have paid, whether SCFB owes coverage to its insured(s), and to whom Travelers owes 

the balance of its coverage.  There may be other issues surrounding these issues, but there is no 

discernable issue concerning equitable conversion of contractual rights. 

Nationwide v. Hunt was an appeal from a directed verdict granted to a mortgagee listed as 

an additional insured under a policy of hazard insurance.  The Court ruled that when a policy 

includes a "standard" mortgagee clause, the mortgagee is entitled to payment from the carrier even 

when the carrier denies the claim as to the insured(s).  In the instant case, the parties have indicated 

that the Travelers policy contains a standard mortgagee clause.  Travelers apparently does not 

dispute that it owes the balance of its coverage to someone and has offered to tender its proceeds 

to the court for payment to appropriate parties.  However, there is a genuine issue of fact between 

Mr. Driggers and Mr. McKenzie as to whom the remaining proceeds should be paid.  Summary 

judgment is not appropriate at this stage. 
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Tyger River Pine Co. does not apply to the instant litigation, as that case addressed the 

wrongful refusal of a carrier to pay money damages on behalf of its insured to a third party.  There 

are claims of bad faith refusal to pay advanced by Mr. Driggers, but the Tyger River doctrine does 

not apply. 

Nexsen v. Haddock does not apply to the instant case.  In that case, the Court of Appeals 

held that under S.C. Code Section 27-35-60, a sublease of real property to a third party is a nullity 

unless the landlord has consented in writing to the sublease.  In the instant case, this statute does 

not apply, as the original transaction between the pertinent parties was a contract of sale and not a 

lease.  Even if the statute applied to the instant sales contract, an assignment of rights was 

contemplated in the contract, wherein paragraph 16 provides that the agreement is "binding upon 

the parties hereto (Driggers, McKenzie, Gamble, and Floyd), their Heirs, Successors, or Assigns."   

(emphasis added).  Assuming for the moment that there is a valid assignment flowing from Gamble 

to McKenzie, summary judgment is not appropriate under Nexsen v. Haddock.   

Motion to Compel against McKenzie 

As stated at the motion hearing, the court is construing this motion as two interrogatories 

directed at the defendant McKenzie (a financial statement from McKenzie as of the time of the 

fire, and proof of any attempt by McKenzie to redeem the property).  Answers to these two 

inquiries shall be served upon Mr. Driggers by January 10, 2016.  The third inquiry regarding a 

statement from Ms. Gamble has been rendered moot by virtue of her affidavit that she did not sign 

the assignment.   

Motion to Compel against Travelers 

In this motion, Mr. Driggers seeks the following: 

1. "Attorney to attorney between Traveler's and Arthur McKenzie" 
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2. "Federal law allowing Traveler's to pay attorney fees before mortgage" 

3. "Amount Traveler's has paid on dwelling"  

4. "Why Traveler's would pay Arthur McKenzie for dwelling he does not own" 

5. "If statute of limitations was tolled in this case" 

Inquiries 2-5 appear to be in the nature of interrogatories.  Inquiry 1 appears to be a request 

for production.  As for number 3, that inquiry was answered during the hearing when counsel for 

Travelers advised the court that it had paid the sum of $132,006.00 in coverage for the dwelling.  

As for numbers 2, 4, and 5, Travelers is to consider those inquiries as interrogatories and is to 

provide answers or appropriate objection to Mr. Driggers by January 10, 2017.  As for number 1, 

Travelers is to respond to this inquiry as a request for production by January 10 as well.  If 

Travelers has any objections to providing this attorney-to-attorney correspondence, Travelers shall 

comply with applicable rules requiring submission of a privilege log and copies of disputed 

documents to the court for in camera review.   

Motion to Abolish Assignment 

In this motion, Mr. Driggers requests that the assignment purportedly signed by Eliza 

Gamble be abolished.  Ms. Gamble has executed an affidavit confirming she did not sign the 

assignment, and the parties apparently do not dispute the conclusion that Ms. Gamble did not sign 

the subject assignment.  The court therefore finds as a matter of undisputed fact that Ms. Gamble 

did not sign the assignment.  However, the court makes no finding at this time as to whether Ms. 

Gamble's rights under the contract have been or could be otherwise transferred to Mr. McKenzie.  

Therefore, this motion is denied. 

Motion to Disqualify Attorney Corbin 
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Mr. Driggers contends that Attorney Corbin should be required to withdraw from further 

representation of defendant McKenzie This motion is denied for two reasons.  First, the motion 

was made on two prior occasions on Mr. Driggers' behalf by his former attorneys.  While the first 

motion to disqualify was withdrawn without prejudice, the second motion to disqualify was 

withdrawn by Mr. Driggers' former attorney on the basis that it had no merit.  Mr. Driggers is 

bound by the second withdrawal and has waived the right to pursue this issue. Second, the motion 

is denied because it has no merit whatsoever.  The court has reviewed the memorandum submitted 

by Attorney Corbin and has carefully considered the arguments made at the hearing.  Attorney 

Corbin's representation of defendant McKenzie is entirely appropriate. 

Motion to Amend (as to Certain Attorneys) 

In this motion, Mr. Driggers is "asking the court to issue Judgments on Attorneys William 

E. Jenkinson, Daryl Corbin, and Jim Dotson for negligence and cost of this action."  These 

attorneys are not parties to this action; therefore, the court does not have personal jurisdiction over 

them.  The motion is therefore denied.   

Motion for Summary Judgment as to Defendant McKenzie's Crossclaims 

The court first notes that Mr. Driggers has made this motion on behalf of himself and on 

behalf of defendants Shiralee Driggers and Tammy D. Floyd.  Shiralee Driggers and Tammy D. 

Floyd are represented by counsel in this action and any motions made on their behalf must be made 

by their attorney.  Therefore the motion as to Ms. Driggers and Ms. Floyd is denied. 

The court denies Mr. Driggers' motion as well.  Rule 56, SCRCP, permits summary 

judgment only when there is no genuine issue of material fact and the moving party is entitled to 

judgment as a matter of law.  The court must construe all evidence and the inferences reasonably 

derived therefrom in the light most favorable to the nonmoving party.  The court concludes that 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2016 D

ec 16 11:07 A
M

 - W
ILLIA

M
S

B
U

R
G

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2014C
P

4500132

12



7 

 

there are numerous issues of material fact that preclude summary judgment for Mr. Driggers on 

the McKenzie crossclaims. 

Based on the foregoing, it is ordered:  

1. The Motion to Amend is treated as one for summary judgment and is denied. 

2. The Motion to Compel against defendant McKenzie is granted as set forth above. 

3. The Motion to Compel against Travelers is granted as set forth above. 

4. The Motion to Abolish Assignment is denied. 

5. The Motion to Disqualify Attorney Corbin is denied. 

6. The Motion to Amend as to certain attorneys is denied. 

7. The Motion for Summary Judgment as to defendant McKenzie's crossclaims is denied. 

 

END OF ORDER-ELECTRONIC SIGNATURE PAGE TO FOLLOW 
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Williamsburg Common Pleas

Case Caption: South Carolina Farm Bureau  VS Marion L Driggers  , defendant, et al

Case Number: 2014CP4500132

Type: Order/Other

SO ORDERED

s/ George C. James, Jr. 2143

Electronically signed on 2016-12-16 10:59:51     page 8 of 8
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mgraham hudsonlawoffice.com

From: Curtis, Kristi F. Law Clerk (Andrew Sippel) <kcurtislc@sccourts.org>
Sent: Monday, November 23, 2020 9:46 AM
To: Davis, William P.; mgraham hudsonlawoffice.com; Edward Pritchard; Daryl Corbin
Cc: Marion Driggers; Jill Corbin; Hunter Adams; Rosa Raspaldo; Greyson Land
Subject: FW: SC Farm Bureau v. Driggers et al., 2014-CP-45-00132

Good Morning all, 
 
Below is Judge Curtis’ rulings with regard to the motions we previously heard and took under advisement.  
 
Best regards, 
Andrew Sippel 
Law Clerk to the Honorable Kristi F. Curtis  
The Circuit Court of South Carolina 
Third Judicial Circuit 
215 North Harvin Street 
Sumter, SC 29150 
Office: (803) 774-6160 

 

From: Curtis, Kristi F. <kcurtisj@sccourts.org>  
Sent: Thursday, November 19, 2020 4:55 PM 
To: Curtis, Kristi F. Law Clerk (Andrew Sippel) <kcurtislc@sccourts.org> 
Subject: SC Farm Bureau v. Driggers et al., 2014‐CP‐45‐00132 

Dear all: 
 
Travelers’ Motion for Summary Judgment as to the cross-claims of defendants Marion Driggers, Shiralee 
Driggers, and Tammy Floyd is GRANTED.  I find that these Defendants were not insureds under the Travelers 
policy and do not have standing to pursue causes of action for bad faith, breach of contract, or civil 
conspiracy.  Mr. Davis, will you please draft a proposed order consistent with your Memorandum in Support of 
your motion? 
 
At the hearing on the parties’ respective outstanding motions, my notes indicate that I granted Travelers’ motion 
for interpleader with the consent of all of the parties.  As Mr. Davis indicated at the hearing, Travelers settled 
with its’ insured Arthur McKenzie for $232,073.45.  Travelers paid out $116,933.05 to Mr. McKenzie for 
attorney fees and costs, leaving a balance of the settlement funds in the amount of $115,140.40.  Mr. Davis 
drafted a proposed order to that effect shortly after the hearing which was forwarded to the court and to all of 
the parties.  Mr. Hudson, on behalf of the Plaintiff South Carolina Farm Bureau, objected to language in the 
proposed order which states Travelers was absolved of any further liability in the case.   The main purpose of a 
motion for interpleader is of course to allow the party to pay the funds into court and then to have no further 
involvement in the case.   SCFB argues that it is not proper to dismiss Travelers from the case until the court 
has determined the amount of the loss, determined the respective property interests of the parties, and has 
apportioned the insurance proceeds pursuant to S.C. Code Ann. § 38-75-20.   
 
By my calculations, the total amount of coverage on the house was $405,000.  ($287,000 from the Travelers 
policy and $118,000 from the SCFB policy).  SCFB’s coverage is therefore approximately 29.14% of the total 
coverage and Travelers’ coverage is approximately 70.86% of the total coverage.  Defendants have alleged 
actual damages in the amount of $129,800.00. [amended complaint at para. 93]  I have no idea what the value of 
the home was at the time of the loss, except to note that the contract of sale from Tammy Floyd recited 

15
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consideration of  $80,000 for the home and the land, and of course, SCFB insured the property for 
$118,000.  Using my rough math and estimation, it seems clear that Traveler’s obligation to cover 70.86% of 
the loss pursuant to S.C. Code § 38-75-20 would be covered by the deposit of $115,140.00 with the court under 
even a generous estimation of the value of the home.  It’s therefore my intention to sign the proposed order as 
submitted by Mr. Davis.   
 
Sincerely, 
Kristi Curtis  
 
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain information that is 
confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any 
attachment. If you have received this message in error, please contact the sender immediately and delete all copies of 
the message and any attachments.  
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mgraham hudsonlawoffice.com

From: Curtis, Kristi F. Law Clerk (Andrew Sippel) <kcurtislc@sccourts.org>
Sent: Monday, November 23, 2020 9:46 AM
To: Davis, William P.; mgraham hudsonlawoffice.com; Edward Pritchard; Daryl Corbin
Cc: Marion Driggers; Jill Corbin; Hunter Adams; Rosa Raspaldo; Greyson Land
Subject: FW: SC Farm Bureau v. Driggers et al., 2014-CP-45-00132

Good Morning all, 
 
Below is Judge Curtis’ rulings with regard to the motions we previously heard and took under advisement.  
 
Best regards, 
Andrew Sippel 
Law Clerk to the Honorable Kristi F. Curtis  
The Circuit Court of South Carolina 
Third Judicial Circuit 
215 North Harvin Street 
Sumter, SC 29150 
Office: (803) 774-6160 

 

From: Curtis, Kristi F. <kcurtisj@sccourts.org>  
Sent: Thursday, November 19, 2020 4:55 PM 
To: Curtis, Kristi F. Law Clerk (Andrew Sippel) <kcurtislc@sccourts.org> 
Subject: SC Farm Bureau v. Driggers et al., 2014‐CP‐45‐00132 

Dear all: 
 
Travelers’ Motion for Summary Judgment as to the cross-claims of defendants Marion Driggers, Shiralee 
Driggers, and Tammy Floyd is GRANTED.  I find that these Defendants were not insureds under the Travelers 
policy and do not have standing to pursue causes of action for bad faith, breach of contract, or civil 
conspiracy.  Mr. Davis, will you please draft a proposed order consistent with your Memorandum in Support of 
your motion? 
 
At the hearing on the parties’ respective outstanding motions, my notes indicate that I granted Travelers’ motion 
for interpleader with the consent of all of the parties.  As Mr. Davis indicated at the hearing, Travelers settled 
with its’ insured Arthur McKenzie for $232,073.45.  Travelers paid out $116,933.05 to Mr. McKenzie for 
attorney fees and costs, leaving a balance of the settlement funds in the amount of $115,140.40.  Mr. Davis 
drafted a proposed order to that effect shortly after the hearing which was forwarded to the court and to all of 
the parties.  Mr. Hudson, on behalf of the Plaintiff South Carolina Farm Bureau, objected to language in the 
proposed order which states Travelers was absolved of any further liability in the case.   The main purpose of a 
motion for interpleader is of course to allow the party to pay the funds into court and then to have no further 
involvement in the case.   SCFB argues that it is not proper to dismiss Travelers from the case until the court 
has determined the amount of the loss, determined the respective property interests of the parties, and has 
apportioned the insurance proceeds pursuant to S.C. Code Ann. § 38-75-20.   
 
By my calculations, the total amount of coverage on the house was $405,000.  ($287,000 from the Travelers 
policy and $118,000 from the SCFB policy).  SCFB’s coverage is therefore approximately 29.14% of the total 
coverage and Travelers’ coverage is approximately 70.86% of the total coverage.  Defendants have alleged 
actual damages in the amount of $129,800.00. [amended complaint at para. 93]  I have no idea what the value of 
the home was at the time of the loss, except to note that the contract of sale from Tammy Floyd recited 
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consideration of  $80,000 for the home and the land, and of course, SCFB insured the property for 
$118,000.  Using my rough math and estimation, it seems clear that Traveler’s obligation to cover 70.86% of 
the loss pursuant to S.C. Code § 38-75-20 would be covered by the deposit of $115,140.00 with the court under 
even a generous estimation of the value of the home.  It’s therefore my intention to sign the proposed order as 
submitted by Mr. Davis.   
 
Sincerely, 
Kristi Curtis  
 
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain information that is 
confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any 
attachment. If you have received this message in error, please contact the sender immediately and delete all copies of 
the message and any attachments.  
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STATE OF SOUTH CAROLINA ) 

 ) 

COUNTY OF WILLIAMSBURG ) 

 

       IN THE COURT OF COMMON PLEAS 

 

       C/A NO.:  2014-CP-44-00132 

South Carolina Farm Bureau Ins. Co., ) 

 ) 

Plaintiff,       ) 

 ) 

vs. ) 

 ) 

Marion L. Driggers, Shiralee Driggers,  ) 

Tammy D. Floyd, Arthur McKenzie, a/k/a  ) 

Arther McKenzie, The Travelers Home  ) 

and Marine Insurance Company,  ) 

The United States of America acting by  ) 

and through its agency, The Internal ) 

Revenue Service and The South Carolina  ) 

Tax 

Commission )

 

 ) 

) 

 Defendant.      ) 

     

 

 

ORDER ALLOWING FUNDS TO BE 

DEPOSITED WITH THE COURT 

PURSUANT TO RULE 22(b), SCRCP   

 

 

 

 

 

 It appearing that Defendant The Travelers Home and Marine Insurance Company 

(“Travelers”) filed an interpleader cross-claim and has settled the claims of its insured, Defendant 

Arthur McKenzie (“McKenzie”), relative to the policy issued to him by Defendant Travelers, for 

the sum of Two Hundred Thirty-Two Thousand Seventy-Three and 45/100 ($232,073.45) Dollars; 

and  

 It further appearing that Travelers filed a motion on February 12, 2015 for an order 

allowing it to deposit with the court the sum of One Hundred Fifteen Thousand One Hundred Forty 

and 40/100 ($115,140.40) Dollars of the aforementioned settlement amount, reflecting the 

deduction of attorneys’ fees and expenses of Defendant McKenzie in the amount of One Hundred 

Sixteen Thousand Nine Hundred Thirty-Three and 05/100 ($116,933.05) Dollars, and that all 

parties were served with said motion; and  
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 It further appearing that the aforementioned sum ($115,140.40) is sufficient to cover the 

claims asserted against Travelers’s policy proceeds by some or all of the other defendants in this 

action;  

NOW, THEREFORE, pursuant to Rule 22, SCRCP, upon Travelers’s deposit of the 

aforementioned funds with the court, Travelers will be discharged from liability as to such claims, 

with the claimants to assert their claims against the aforementioned fund.  

 

 

 

      _____________________________________ 

      The Honorable Kristi F. Curtis 

      Judge, Third Judicial Circuit 

September __, 2020 

Kingstree, South Carolina  
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF WILLIAMSBURG ) 

) 

IN THE COURT OF COMMON PLEAS 

C/A NO.: 2014-CP-44-00132 

South Carolina Farm Bureau Ins. Co., ) 

) 

Plaintiff, ) 

) 

vs. ) 

) 

Marion L. Driggers, Shiralee Driggers, ) 

Tammy D. Floyd, Arthur McKenzie, a/k/a ) 

Arther McKenzie, The Travelers Home   ) 

and Marine Insurance Company, ) 

The United States of America acting by   ) 

and through its agency, The Internal ) 

Revenue Service and The South Carolina ) 

Tax Commission ) 

) 

Defendant. ) 

 

 

 
ORDER GRANTING CROSS- 

DEFENDANT THE TRAVELERS HOME 

AND MARINE INSURANCE 

COMPANY’S MOTION FOR SUMMARY 

JUDGMENT 

 

 

 

 

 

This matter came before the Court on Cross-Defendant The Travelers Home and Marine 

Insurance Company’s (“Travelers”) Motion for Summary Judgment. For the reasons set forth 

below, Travelers’s motion is GRANTED. 

FACTUAL BACKGROUND 
 

This declaratory judgment action arises out of two insurance policies issued by two 

different insurers to different insureds on the same house located in Williamsburg County: 

(1) Policy number 984761288 633 1 –Travelers issued this homeowner’s policy 

to Defendant Arthur McKenzie on a home located at 200 W. Highway 378 

By-pass in Lake City, South Carolina for the period from May 7, 2009 to May 

7, 2010. 

 

(2) Policy number FI 0401219 – Plaintiff South Carolina Farm Bureau Insurance 

Company (“Farm Bureau”) issued this dwelling fire policy on the same 

property to Defendant Marion L. Driggers for the period from May 24, 2009 

to May 24, 2010. 

 

On or about April 25, 1997, Defendant Tammy Floyd and Lisa Gamble entered into a 
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Contract for Sale and Purchase of the property. On or about October 13, 2006, Ms. Gamble 

assigned the Contract for Sale and Purchase to Defendant McKenzie. 

On or about November 26, 2009, the insured home was damaged by fire, and Defendant 

McKenzie made a claim under his Travelers policy. The adjustment of Defendant McKenzie’s 

losses was complicated by tax liens of Defendants The United States of America, acting by and 

through its agency, The Internal Revenue Service, and The South Carolina Tax Commission. 

Travelers settled Defendant McKenzie’s claims for $232,073.45, of which the sum of 

$116,933.05 has been paid for his attorneys’ fees and expenses in connection with said claim, 

leaving a balance of $115,140.40. Travelers moved to deposit that amount with the Court 

pursuant to its interpleader cross-claims. This Court granted that motion under a separate order. 

In their Answer to the within action, Mr. and Mrs. Driggers and Tammy D. Floyd 

asserted cross-claims against Travelers alleging that: 

(1) Travelers and Mr. McKenzie “have conspired with one another with the 

object . . . of avoiding the payment by the Travelers of any sums toward 

the lawful claims of Mr. and Mrs. Driggers and Tammy D. Floyd; 

 

(2) Travelers’ “delay in investigating, processing, and paying the McKenzie 

claim has damaged [them] in that they have not yet been paid the value of 

their claim; and that they have had to claim against their own policy of 

insurance, which should have been secondary; and in that they have had to 

defend this action”; and 

 

(3) Travelers has “acted in legal bad faith toward the rights [of] these 

defendants and have damaged these defendants.” 

 

Travelers’s Answer to the cross-claims denies these allegations and includes several 

affirmative defenses, including that the cross-claimants are without standing to prosecute their 

cross-claims against Travelers and that the cross-claimants are strangers to the subject insurance 

contract with no rights thereunder. 

SUMMARY JUDGMENT STANDARD 
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Summary judgment is appropriate when “the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that moving party is entitled to a judgment as a matter 

of law.” Rule 56(c), SCRCP. The purpose of summary judgment is to expedite disposition of 

cases not requiring the services of the factfinder. Bankers Trust of S.C. v. Benson, 267 S.C. 152, 

155 226 S.E.2d 703, 705 (1976). 

DISCUSSION 
 

“Standing to sue is a fundamental requirement in instituting an action.” Connor 

Holdings, LLC v. Cousins, 373 S.C. 81, 84, 644 S.E.2d 58, 60 (2007). It is a part of the concept 

of justiciability that concerns whether a party may make a legal claim or argument. Powell ex  

rel. Kelley v. Bank of Am., 379 S.C. 437, 444, 665 S.E.2d 237, 241 (Ct.App.2008). The general 

rule in South Carolina is that for parties to have standing, they must have (1) a personal stake in 

the subject matter of a lawsuit and (2) be a real party in interest. Ex Parte Gov’t Employee’s Ins. 

Co., 373 S.C. 132, 644 S.E.2d 699 (2007). “A real party in interest ... is one who has a real, 

actual, material or substantial interest in the subject matter of the action, as distinguished from 

one who has only a nominal, formal, or technical interest in, or connection with, the action.” 

Bailey v. Bailey, 312 S.C. 454, 458, 441 S.E.2d 325, 327 (1994). 

Beyond the general rule are three elements that must be met: (1) the plaintiff must have 

suffered an injury in fact - an invasion of a legally protected interest which is (a) concrete and 

particularized, and (b) actual or imminent, not conjectural or hypothetical; (2) there must be a 

causal connection between the injury and the conduct complained of - the injury has to be fairly 

traceable to the challenged action of the defendant, and not the result of the independent action  

of some third party not before the court; and (3) it must be likely, as opposed to merely 
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Page 4 of 7  

speculative, that the injury will be redressed by a favorable decision. Smiley v. S.C. Dep’t of 

Health and Env’tl Control, 374 S.C. 326, 649 S.E.2d 31 (2007) (citing Lujan v. Defenders of 

Wildlife, 504 U.S. 555 (1992)). “The party seeking to establish standing carries the burden of 

demonstrating each of the three elements.” Sea Pines Ass’n for the Protection of Wildlife, Inc. v. 

S.C. Dep’t of Natural Res., 345 S.C. 594, 601, 550 S.E.2d 287, 291 (2001). 

Travelers cites Park v. Safeco to support its position that the Cross-Claimants are 

strangers to its policy and therefore do not have standing to assert any of the cross-claims 

asserted against it. See Park v. Safeco Insurance Company of America, 251 S.C. 410, 162 S.E.2d 

709 (1968). In Park v. Safeco, Mr. Park, who alleged that he had been injured in a motor vehicle 

accident in which a Mr. McCall was at fault, brought a declaratory judgment action against 

McCall’s automobile liability carrier, Safeco Insurance Company (“Safeco”). Mr. Park also 

named his own uninsured motorist carrier, Southern Home Insurance Company (“Southern 

Home”), as a defendant. He sought a judicial determination as to whether Safeco had 

successfully denied liability coverage to McCall, among other things. He had not brought suit 

against McCall. The Supreme Court affirmed the lower court’s having sustained Safeco’s 

demurrer. One of the grounds was that, because Mr. Park had not procured a judgment against 

McCall, and was a stranger to the Safeco insurance contract, he lacked standing to seek 

declaratory judgment as to that policy: 

Counsel for plaintiff argues, with some appeal, that an injured party should have 

as much right to ask the court to determine the validity of a tortfeasor's liability 

insurance policy as the insurer or the insured. We think the fallacy of this 

argument lies in the fact that the injured person is not a party to the contract and 

has, under the facts of this case, no primary standing to litigate a dispute between 

the insured and insurer until and unless he establishes liability against McCall. 

 

Id. at 415, 162 S.E.2d at 711. 

 

Travelers contends that Park v. Safeco is controlling, as the Cross-Claimants are not 
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parties to the insurance policy issued by Travelers and therefore do not have primary standing to 

litigate their allegations against Travelers. 

Cross-Claimants contend that, as a required loss payee and the actual owners of the 

insured property, they have rights under Travelers’s policy. Specifically, Cross-Claimants allege 

that they have, at a minimum, an equitable lien on the subject property that Travelers is legally 

obligated to pay. 

The Cross-Claimants do not allege that they have any contractual relationship with 

Travelers. Rather, they admit the allegations in paragraph ten (10) of the Complaint that 

Defendant McKenzie occupied the house in question pursuant to a “rent to own” agreement, 

according to which he was to have insured the property and listed Cross-Claimants as loss 

payees, insureds or additional insureds. Cross-Claimants were not listed as loss payees, insureds 

or additional insureds on the Travelers policy. Apparently concerned that was the case, Cross- 

Claimants purchased their own policy insuring their own interests in the property. 

 Cross-Claimants are not insureds under the Travelers policy and do not have 

standing to pursue a cause of action for civil conspiracy. 

 

Cross-Claimants’ allegations of civil conspiracy fail as a matter of law. A civil 

conspiracy is “(1) a combination of two or more persons, (2) for the purpose of injuring the 

plaintiff, (3) which causes him special damage.” Lee v. Chesterfield Gen’l Hosp, Inc., 289 S.C.  

6, 10-11, 344 S.E.2d 379, 381-82 (Ct. App. 1986), citing Charles v. Texas Co. (Charles I), 192 

S.C. 82, 5 S.E.2d 464 (1939). It cannot be contended that Travelers’s adjustment and resolution 

of the claim of its insured, Defendant McKenzie, pursuant to their contract injured Cross- 

Claimants – let alone that it was done for that purpose. Cross-Claimants are strangers to 

Travelers contract, a fact of which they were very well aware as evidenced by their procurement 

of an insurance contract of their own with Plaintiff Farm Bureau. 
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Page 6 of 7  

Even if Travelers had breached a contract with Cross-Claimants, it would not amount to 

civil conspiracy. “A mere breach of contract is not a civil conspiracy; the damages for breach of 

contract cannot satisfy the requirement of special damages.” HUBBARD AND FELIX, THE SOUTH 

CAROLINA LAW OF TORTS, 2d ed. p. 387, citing Vaught v. Waites, 300 S.C. 201, 387 S.E.2d 91 

(Ct. App. 1989). 

 Cross-Claimants are not insureds under the Travelers policy and do not have 

standing to pursue a cause of action for breach of contract. 

 

Next, Cross-Claimants allege that Travelers’s purported delay in adjusting its named 

insured’s claim has damaged them. The fallacy of this allegation is that Travelers’s duties with 

regard to the adjustment of the claim were owed to its name insured – not to Cross-Claimants. 

Similar to the situation presented in Park v. Safeco, Cross-Claimants are not parties to the 

Travelers insurance contract and have no standing to complain about how the claim of the named 

insured, Defendant McKenzie, was resolved. After all, when they became concerned that their 

alleged interests had not been protected under Defendant McKenzie’s policy, they could have 

taken steps then to enforce the provision in the buy and sell agreement that purportedly required 

that their interests be protected under the policy. Instead, they chose to purchase a policy of their 

own to protect their interests. 

 Cross-Claimants are not insureds under the Travelers policy and do not have 

standing to pursue a cause of action for bad faith. 

 

Finally, Cross-Claimants cannot assert a bad faith claim against Travelers because they 

are not parties to the Travelers insurance contract. “The elements of an action for bad faith 

refusal to pay benefits under an insurance contract include: (1) the existence of a mutually 

binding contract of insurance between the plaintiff and the defendant; (2) refusal by the insurer  

to pay benefits due under the contract; (3) resulting from the insurer’s bad faith or unreasonable 
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action in breach of an implied covenant of good faith and fair dealing arising on the contract; (4) 

causing damage to the insured.” Cock-N-Bull Steak House, Inc. v. Generali Ins. Co., 321 S.C. 1, 

6, 466 S.E.2d 727, 730 (quoting Crossley v. State Farm Mut. Auto. Ins. Co., 307 S.C. 354, 359- 

60, 415 S.E.2d 393, 396-97 (1992). 

 

CONCLUSION 
 

Ultimately, Cross-Claimants are strangers to the insurance contract between Travelers 

and Defendant McKenzie. As such, Cross-Claimants’ claims are without legal foundation, as a 

result of which Travelers is entitled to summary judgment. 

For the forgoing reasons, Travelers’s motion for summary judgment is hereby 

 

GRANTED and all the cross-claims against Travelers are hereby dismissed with prejudice. 

 

AND IT IS SO ORDERED. 
 

 

 

 
 

The Honorable Kristi F. Curtis 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF WILLIAMSBURG ) 

) 

IN THE COURT OF COMMON PLEAS 

C/A NO.: 2014-CP-44-00132 

South Carolina Farm Bureau Ins. Co., ) 

) 

Plaintiff, ) 

) 

vs. ) 

) 

Marion L. Driggers, Shiralee Driggers, ) 

Tammy D. Floyd, Arthur McKenzie, a/k/a ) 

Arther McKenzie, The Travelers Home   ) and 

Marine Insurance Company, ) 

The United States of America acting by   ) and 

through its agency, The Internal ) 

Revenue Service and The South Carolina ) Tax 

Commission ) 

) 

Defendant. ) 

 

 

 
ORDER GRANTING DEFENDANT THE 

TRAVELERS HOME AND MARINE 

INSURANCE COMPANY’S MOTION 

FOR SUMMARY JUDGMENT AS TO 

THE CAUSE OF ACTION FOR 

EQUITABLE INDEMNITY OF 

PLAINTIFF  

 

 

 

 

 

This matter came before the Court on Defendant The Travelers Home and Marine 

Insurance Company’s (“Travelers”) Motion for Summary Judgment as to Plaintiff’s claim for 

equitable indemnity. For the reasons set forth below, Travelers’s motion is GRANTED. 

FACTUAL BACKGROUND 
 

This declaratory judgment action arises out of two insurance policies issued by two 

different insurers to different insureds on the same house located in Williamsburg County: 

(1) Policy number 984761288 633 1 –Travelers issued this homeowner’s policy to 

Defendant Arthur McKenzie on a home located at 200 W. Highway 378 By-

pass in Lake City, South Carolina for the period from May 7, 2009 to May 7, 

2010. 

 

(2) Policy number FI 0401219 – Plaintiff South Carolina Farm Bureau Insurance 

Company (“Farm Bureau”) issued this dwelling fire policy on the same property 

to Defendant Marion L. Driggers for the period from May 24, 2009 to May 24, 

2010. 

 

On or about April 25, 1997, Defendant Tammy Floyd and Lisa Gamble entered into a 
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Page 2 of 5  

Contract for Sale and Purchase of the property. On or about October 13, 2006, Ms. Gamble 

assigned the Contract for Sale and Purchase to Defendant McKenzie. 

On or about November 26, 2009, the insured home was damaged by fire, and Defendant 

McKenzie made a claim under his Travelers policy. The adjustment of Defendant McKenzie’s 

losses was complicated by tax liens of Defendants The United States of America, acting by and 

through its agency, The Internal Revenue Service, and The South Carolina Tax Commission. 

Travelers settled Defendant McKenzie’s claims for $232,073.45, of which the sum of 

$116,933.05 has been paid for his attorneys’ fees and expenses in connection with said claim, 

leaving a balance of $115,140.40. Travelers moved to deposit that amount with the Court pursuant 

to its interpleader cross-claims. This Court granted that motion under a separate order. 

 In its Amended Complaint, the only truly direct cause of action against Travelers is for 

equitable indemnity. On April 11, 2019, Travelers moved for summary judgment on this claim.  

SUMMARY JUDGMENT STANDARD 

 

Summary judgment is appropriate when “the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that moving party is entitled to a judgment as a matter of 

law.” Rule 56(c), SCRCP. The purpose of summary judgment is to expedite disposition of cases 

not requiring the services of the factfinder. Bankers Trust of S.C. v. Benson, 267 S.C. 152, 155, 

226 S.E.2d 703, 705 (1976). 

DISCUSSION 
 

Under South Carolina law, “[i]ndemnity is that form of compensation in which a first party is 

liable to pay a second party for a loss or damage the second party incurs to a third party. Town of 

Winnsboro v. Wiedeman-Singleton, Inc., 303 S.C. 52, 56, 398 S.E.2d 500, 502 (Ct. App. 1990), aff'd, 
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Page 3 of 5  

307 S.C. 128, 414 S.E.2d 118 (1992). “A right to indemnity may arise by contract (express or implied) 

or by operation of law as a matter of equity between the first and second party.” Id. 

Farm Bureau’s own Complaint establishes that there was no contractual right of 

indemnification between Travelers and Farm Bureau or the Driggers.  Specifically, paragraph 11 of 

the Complaint states, “Defendant McKenzie did insure the property, insuring his ownership interest 

in the dwelling along with its contents.  However, he did so without noting the interest of 

Defendants Driggers per the [contract of sale].  At the time of the said fire loss, the subject property 

was insured by Defendant McKenzie via a policy with Defendant Travelers.” 

In the absence of a contractual right of indemnification, courts have required a “special 

relationship” between the parties.  See Fountain v. Fred’s Inc., 429 S.C. 533, 839 S.E.2d 475 (Ct. 

App. 2020) (“there must be some kind of relationship between the parties beyond the relationship 

established by virtue of one party alleging that he was sued because of another party's 

wrongdoing.”).  In South Carolina, a special relationship has been found to exist for the purposes of 

equitable indemnification between a contractor and subcontractor, a purchaser of a defective vehicle 

and a seller, a landlord and a general contractor who damaged a tenant's property, a home seller and 

an exterminator who were both sued by a home buyer for falsely representing that the purchased home 

was free of termites and moisture, and two former property owners who were both sued by a 

subsequent property owner for damage to the property.  See Town of Winnsboro v. Weideman-

Singleton, Inc., 303 S.C. 52, 57, 398 S.E.2d 500, 503 (Ct. App. 1990); Stuck v. Pioneer Logging Mach., 

Inc., 279 S.C. 22, 301 S.E.2d 552 (1983); First Gen. Servs. of Charleston, Inc. v. Miller, 314 S.C. 439, 

445 S.E.2d 446 (1994); Griffin v. Van Norman, 302 S.C. 520, 397 S.E.2d 378 (Ct. App. 1990); Addy 

v. Bolton, 257 S.C. 28, 183 S.E.2d 708 (1971); McCoy v. Greenwave Enterprises, Inc., 408 S.C. 355, 

357, 759 S.E.2d 136, 137 (2014).  

In this case, Farm Bureau has failed to show any special relationship with Travelers. Farm 
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Bureau’s Complaint alleges in paragraph fifteen (15) that its own insured, Marion Driggers, did not 

make any claim under the Farm Bureau policy, nor notify Farm Bureau of the fire, until almost three 

years from the date of the fire loss.  Farm Bureau’s basis for the equitable indemnification cause of 

action against Travelers is set forth in Paragraphs 31 and 32 of the Complaint.  Farm Bureau alleges 

that the “Driggers made a timely claim with Travelers under McKenzie’s policy and intended to look 

to Travelers to pay benefits due for the fire loss in this matter, but Travelers denied his claim.  Further, 

Travelers located Driggers and inquired as to his interest in the property.  At that time, it either learned 

or should have learned of Farm Bureau’s coverage and it either failed to notify Farm Bureau of this 

loss or of its involvement in this loss or it negligently failed to inquire of Driggers as to other insurance 

coverage which it should have done and had a duty to do in good faith compliance with its professional 

obligations, and to determine all issues as to coverage so that it could properly evaluate the claims and 

interests.”  Thus, Farm Bureau’s equitable indemnification claim rests on Travelers’s (1) failure to 

pay Driggers’s claim to the Travelers funds, (2) failure to discover the existence of the Farm Bureau 

policy insuring the property, and (3) failure to notify Farm Bureau of the fire when Farm Bureau’s 

own insured had not notified Farm Bureau or filed a claim.   

Farm Bureau has presented no evidence in the form of deposition testimony, affidavit, or 

otherwise, to establish that Defendant Marion Driggers did in fact make a claim under the Travelers 

policy, or that Travelers knew of Driggers’ alleged interest in the real property (as he is not the owner 

of record), or that Travelers knew that Driggers had insured the property under a Farm Bureau 

policy.1  However, even assuming that each of these allegations is true, none establishes a basis for a 

claim of equitable indemnification.  As Farm Bureau’s own Memorandum Opposing Or Responding 

To Motions By Travelers and Marion L. Driggers (filed July 6, 2020) notes, an insurance policy is a 

                                                      
1 Counsel for Farm Bureau argues that discovery is ongoing.  The court is unpersuaded.  This case has been pending 

since 2014.  Plaintiff has had more than ample opportunity to conduct any discovery it deemed necessary. 
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personal contract between the insurance company and the insured.  The insurance carrier’s obligations 

are to the insured and do not pass with the property, unless assigned with the consent of the insurer, 

or unless “by extraordinary or special and express stipulation of the parties it is made to run with the 

subject matter.”  Crook v. Hartford Ins. Co., 175 S.C. 42, 178 S.E. 254 (1935).   

Travelers had no obligation to anyone except its own insured, Arthur McKenzie.  Any duty 

McKenzie had to protect Floyd’s or the Driggers’ interests pursuant to the contract of sale did not 

implicate Travelers, which was not a party to the contract of sale.  Moreover, there is no authority for 

the proposition that an insurance company has an obligation to investigate the existence of any other 

policies covering the insured property, or to notify another insurer of a potential claim where that 

company’s own insured has decided not to file a claim.   Ultimately, the only relationship between 

Travelers and Farm Bureau was that they happened to insure the same piece of property.  With no 

special relationship between Farm Bureau and Travelers, Farm Bureau’s claim for equitable 

indemnification fails.   

CONCLUSION 
 

For the forgoing reasons, Travelers’s motion for summary judgment is hereby GRANTED 

and Farm Bureau’s claims for equitable indemnification against Travelers are hereby dismissed with 

prejudice. As all allegations against Travelers have now been resolved, upon payment of the sum of 

One Hundred Fifteen Thousand, One Hundred Forty and 40/100 ($115,140.40) Dollars pursuant to 

this Court’s orders of January 5, 2021 and March 4, 2021, Travelers shall be DISMISSED from this 

action with prejudice.  

AND IT IS SO ORDERED. 
 

 

 

 
 

The Honorable Kristi F. Curtis 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF WILLIAMSBURG ) 

) 

IN THE COURT OF COMMON PLEAS 

C/A NO.: 2014-CP-45-00132 

South Carolina Farm Bureau Ins. Co., ) 

) 

Plaintiff, ) 

) 

vs. ) 

) 

Marion L. Driggers, Shiralee Driggers, ) 

Tammy D. Floyd, Arthur McKenzie, a/k/a ) 

Arther McKenzie, The Travelers Home   ) 

and Marine Insurance Company, ) 

The United States of America acting by   ) 

and through its agency, The Internal ) 

Revenue Service and The South Carolina ) 

Tax Commission ) 

) 

Defendant. ) 

 

 

 
                  ORDER OF DISMISSAL  

                     WITH PREJUDICE 

 

 

 

 

 

 

 

It appearing that Defendant The Travelers Home and Marine Insurance Company 

(“Travelers”) has paid the sum of One Hundred Fifteen Thousand, One Hundred Forty Dollars 

and Forty Cents ($115,140.40) pursuant to this Court’s Order of March 30, 2021, Travelers is 

hereby dismissed from this action with prejudice.  

 

 

 

 
 

The Honorable Kristi F. Curtis 
April __, 2021 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 

      ) THIRD JUDICIAL CIRCUIT 

COUNTY OF WILLIAMSBURG  )  

 

SOUTH CAROLINA FARM BUREAU ) CIVIL ACTION NO.: 2014-CP-45-00132 

MUTUAL INSURANCE COMPANY, ) 

      ) 
Plaintiff,   ) 

)  
v.       )    

) 

MARION L. DRIGGERS, SHIRALEE  )  

DRIGGERS, TAMMY D. FLOYD, ARTHUR ) 

MCKENZIE, a/k/a AUTHER MCKENZIE, ) 

THE TRAVELERS HOME AND MARINE ) 

INSURANCE COMPANY, THE UNITED  ) 

STATES OF AMERICA acting by and  ) 

through its agency, THE INTERNAL   ) 

REVENUE SERVICE and THE SOUTH ) 

CAROLINA TAX COMMISSION,  ) 

) 
Defendants.   ) 

_____________________________________ ) 

 

TO: DARYL J. CORBIN, ESQUIRE, ATTORNEY FOR DEFENDANT, ARTHUR 

MCKENZIE, A/K/A AUTHER MCKENZIE, AND TO DEFENDANT, ARTHUR 

MCKENZIE, A/K/A AUTHER MCKENZIE: 

 

Reserving all rights to amend this Reply within Thirty (30) days pursuant to Rule 15(a) of 

the South Carolina Rules of Civil Procedure, and reserving all rights to include in the Reply any 

defenses and/or objections under Rule 12 of the South Carolina Rules of Civil Procedure, and 

reserving all rights to make any motions under Rule 12 of the South Carolina Rules of Civil 

Procedure, Defendants Marion L. Driggers, Shiralee Driggers and Tammy D. Floyd (hereinafter 

collectively referred to as “Driggers”), by and through their undersigned counsel, replies to the 

Cross-Counterclaims of Defendant, Arthur McKenzie, a/k/a Auther McKenzie, (hereinafter 

referred to as “McKenzie”),  as follows: 

 

 

DEFENDANTS MARION L. DRIGGERS, 

SHIRALEE DRIGGERS AND TAMMY D. 

FLOYD’S REPLY TO MCKENZIE’S 

AMENDED CROSS-COUNTERCLAIMS 

AGAINST DRIGGERS AND FLOYD AND 

THIRD PARTY COMPLAINT 
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FOR A FIRST DEFENSE 

(General Denial) 

 

1. That the Driggers deny each and every allegation of McKenzie’s Cross-Counterclaims and 

Third Party Complaint (hereinafter referred to as the “Cross-Counterclaims”) not hereinafter 

specifically and expressly admitted, qualified or explained. 

2. Upon information and belief, the allegations set forth in Paragraphs 1 through 5 of McKenzie’s 

Cross-Counterclaims are McKenzie’s responses to the Driggers Amended Cross Claims and 

do not require a response, but to the extent a response is required, the allegations are denied 

and strict proof is demanded thereof.  

3. Answering the allegations in Paragraph 6 of McKenzie’s Cross-Counterclaims, the Driggers 

repeat and re-allege their response to Paragraphs 1 through 2 above as if set forth herein 

verbatim.  

4. Answering the allegations in Paragraph 7 of McKenzie’s Cross-Counterclaims, the Driggers 

aver that document attached as Exhibit A speaks for itself, as to the remaining allegations 

contained in Paragraph 7, the Driggers deny the same and demand strict proof thereof.  

5. Answering the allegations in Paragraph 8, the Driggers admit that Tammy Floyd is the adult 

daughter of the Driggers, as to the remaining allegations contained in Paragraph 8, the Driggers 

deny the same and demand strict proof thereof. 

6. Answering the allegations in Paragraph 9 of McKenzie’s Cross-Counterclaims, the Driggers 

aver that document attached as Exhibit B speaks for itself; as to the remaining allegations 

contained in Paragraph 9, the Driggers deny the same and demand strict proof thereof.  

7. Upon information and belief, the allegations set forth in Paragraph 10 of McKenzie’s Cross-

Counterclaim set forth a conclusion of law, to which no response is required; as to the 
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remaining allegations contained in Paragraph 10, the Driggers deny the same and demand strict 

proof thereof.  

8. Upon information and belief, the allegations set forth in Paragraph 11 of McKenzie’s Cross-

Counterclaims set forth conclusions of law, to which no response is required, but to the extent 

a response is required, the allegations are denied and the Driggers demand strict proof thereof. 

9. Upon information and belief, Paragraph 12 and Paragraph 13 of McKenzie’s Cross-

Counterclaims does not allege any facts, but rather set forth a hypothetical situation, to which 

no response is required; to the extent a response is required, the allegations are denied and the 

Driggers demand strict proof thereof. 

10. The Driggers deny the allegations of Paragraph 14 of McKenzie’s Cross-Counterclaims and 

demand strict proof thereof. 

11. Upon information and belief, Paragraph 15 and Paragraph 16 of McKenzie’s Cross-

Counterclaims does not allege any facts, but rather set forth a hypothetical situation and legal 

conclusions, to which no response is required; to the extent a response is required, the 

allegations are denied and the Driggers demand strict proof thereof. 

12. Upon information and belief, the allegations set forth in Paragraph 17 of McKenzie’s Cross-

Counterclaims set forth a conclusion of law, to which no response is required. 

13. The Driggers lack personal knowledge as to the allegations contained in Paragraph 18, and 

Paragraph 19 of McKenzie’s Cross-Counterclaims, and therefore, deny the same and demand 

strict proof thereof. 

14. The Driggers deny the allegations of Paragraph 20, Paragraph 21, Paragraph 22, Paragraph 23, 

Paragraph 24, and Paragraph 25 of McKenzie’s Cross-Counterclaims and demand strict proof 

thereof. 
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15. Responding to Paragraph 26, the Driggers admit only that there was a fire on or about 

November 26, 2009, at the subject property. The Driggers lack knowledge as to the remaining 

allegations contained in Paragraph 26, and therefore, deny the same and demand strict proof 

thereof. 

16. The Driggers deny the allegations of Paragraph 27, Paragraph 28, Paragraph 29, Paragraph 30, 

Paragraph 31, including subparagraphs (a) through (f), Paragraph 32, Paragraph 33, including 

subparagraphs (a) through (g), Paragraph 34, Paragraph 35, including subparagraph (a) through 

(j)  and Paragraph 36 of McKenzie’s Cross-Counterclaims and demand strict proof thereof. 

17. The Driggers deny the allegations of Paragraph 37, including subparagraphs (a) through (g), 

and Paragraph 38, including the “Wherefore” prayer for relief of McKenzie’s Cross-

Counterclaims and demand strict proof thereof. 

18. Answering the allegations in Paragraph 39 of McKenzie’s Cross-Counterclaims, the Driggers 

repeat and re-allege their response to Paragraphs 1 through 17 above as if set forth herein 

verbatim.  

19. The Driggers deny the allegations of Paragraph 40, including subparagraphs (a) through (g), 

Paragraph 41, and Paragraph 42, including the “Wherefore” prayer for relief of McKenzie’s 

Cross-Counterclaims and demand strict proof thereof. 

20. Answering the allegations in Paragraph 43 of McKenzie’s Cross-Counterclaims, the Driggers 

repeat and re-allege their response to Paragraphs 1 through 19 above as if set forth herein 

verbatim.  

21. The Driggers deny the allegations of Paragraph 43 and Paragraph 44 of McKenzie’s Cross-

Counterclaims and demand strict proof thereof. 
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22. Upon information and belief, the allegations set forth in Paragraph 45 of McKenzie’s Cross-

Counterclaims set forth legal conclusions, to which no response is required. To the extent a 

response is required, the Driggers deny the same and demand strict proof thereof.  

23. The Driggers deny the allegations of Paragraph 46, including subparagraphs (a) through (j), 

Paragraph 47, Paragraph 48 and Paragraph 49, including the “Wherefore” prayer for relief of 

McKenzie’s Cross-Counterclaims and demand strict proof thereof. 

24. Answering the allegations in Paragraph 50 of McKenzie’s Cross-Counterclaims, the Driggers 

repeat and re-allege their response to Paragraphs 1 through 23 above as if set forth herein 

verbatim.  

25. Upon information and belief, the allegations set forth in Paragraph 51 of McKenzie’s Cross-

Counterclaims set forth legal conclusions, to which no response is required. To the extent a 

response is required, the Driggers deny the same and demand strict proof thereof.  

26. The Driggers deny the allegations of Paragraph 52 of McKenzie’s Cross-Counterclaims and 

demand strict proof thereof. 

27. The Driggers lack sufficient knowledge as to the allegations contained in Paragraph 53 of 

McKenzie’s Cross-Counterclaims, and therefore, deny the same and demand strict proof 

thereof. 

28. The Driggers deny the allegations of Paragraph 54, including subparagraphs (a) through (e), 

Paragraph 55, Paragraph 56 and Paragraph 57, including the “Wherefore” prayer for relief of 

McKenzie’s Cross-Counterclaims and demand strict proof thereof. 

29. Answering the allegations in Paragraph 58 of McKenzie’s Cross-Counterclaims, the Driggers 

repeat and re-allege their response to Paragraphs 1 through 28 above as if set forth herein 

verbatim.  
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30. The Driggers deny the allegations of Paragraph 59, Paragraph 60, Paragraph 61, Paragraph 62, 

Paragraph 63, Paragraph 64, and Paragraph 65, including the “Wherefore” prayer for relief of 

McKenzie’s Cross-Counterclaims and demand strict proof thereof. 

31. Answering the allegations in Paragraph 66 of McKenzie’s Cross-Counterclaims, the Driggers 

repeat and re-allege their response to Paragraphs 1 through 30 above as if set forth herein 

verbatim.  

32. Upon information and belief, the allegations in Paragraph 67 of McKenzie’s Cross-

Counterclaim set forth a conclusion of law, to which no response is required; as to the 

remaining allegations contained in Paragraph 67, the Driggers deny the same and demand strict 

proof thereof.  

33. The Driggers deny the allegations of Paragraph 68 of McKenzie’s Cross-Counterclaims and 

demand strict proof thereof. 

34. Responding to Paragraph 69 and Paragraph 70, including the “Wherefore” prayer for relief of 

McKenzie’s Cross-Counterclaims, the Driggers deny that Defendant McKenzie is entitled to 

the relief requested therein and demand strict proof thereof.  

35. Answering the allegations in Paragraph 71 of McKenzie’s Cross-Counterclaims, the Driggers 

repeat and re-allege their response to Paragraphs 1 through 34 above as if set forth herein 

verbatim.  

36. The Driggers deny the allegations of Paragraph 72 and Paragraph 73 of McKenzie’s Cross-

Counterclaims and demand strict proof thereof. 

37. Upon information and belief, the allegations set forth in Paragraph 74 of McKenzie’s Cross-

Counterclaims set forth conclusions of law, to which no response is required, but to the extent 

a response is required, the allegations are denied and the Driggers demand strict proof thereof. 
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38. The Driggers deny the allegations of Paragraph 75 and Paragraph 76 of McKenzie’s Cross-

Counterclaims and demand strict proof thereof. 

39. Responding to Paragraph 77 the “Wherefore” prayer for relief of McKenzie’s Cross-

Counterclaims, the Driggers deny that Defendant McKenzie is entitled to the relief requested 

therein and demand strict proof thereof.  

40. Answering the allegations in Paragraph 78 of McKenzie’s Cross-Counterclaims, the Driggers 

repeat and re-allege their response to Paragraphs 1 through 39 above as if set forth herein 

verbatim.  

41. The Driggers deny the allegations of Paragraph 79 of McKenzie’s Cross-Counterclaims and 

demand strict proof thereof. 

42. Answering the allegations in Paragraph 80, Paragraph 81 and Paragraph 82 of McKenzie’s 

Cross-Counterclaims, the Driggers aver that document attached as Exhibit C speaks for itself 

and deny any allegations that contradict Exhibit C.  

43. The Driggers lack knowledge as to the allegations contained in Paragraph 83, and Paragraph 

84 of McKenzie’s Cross-Counterclaims, and therefore, deny the same and demand strict proof 

thereof. 

44. Responding to Paragraph 85 of McKenzie’s Cross-Counterclaims, the Driggers aver that no 

facts have been pled and therefore no response is required.  

45. Responding to Paragraph 86 and 87, including the “Wherefore” prayer for relief of McKenzie’s 

Cross-Counterclaims, the Driggers deny the allegations set forth therein, deny that Defendant 

McKenzie is entitled to the relief requested therein, and demand strict proof thereof.  

FOR A SECOND DEFENSE  
AND BY WAY OF AN AFFIRMATIVE DEFENSE THERETO  

(Failure to State a Claim)  
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46. That each and every relevant and consistent admission, denial, explanation, modification 

and/or allegation set forth in Paragraph 1 through Paragraph 45 hereinabove are incorporated 

herein by reference as if fully set forth herein verbatim.  

47. That McKenzie’s Counter-crossclaims fail to state facts sufficient to constitute a cause of 

action as to the Driggers and should be dismissed pursuant to Rule 12(b)(6), SCRCP. 

FOR A THIRD DEFENSE  
AND BY WAY OF AN AFFIRMATIVE DEFENSE THERETO  

(Collateral Estoppel / Res Judicata)  
  

48. That each and every relevant and consistent admission, denial, explanation, modification 

and/or allegation set forth in Paragraph 1 through Paragraph 47 hereinabove are incorporated 

herein by reference as if fully set forth herein verbatim.  

49. That, upon information and belief, McKenzie’s Counter-crossclaims for breach of contract, 

civil conspiracy, breach of fiduciary duty, and request for an accounting are subsequently 

barred BY the doctrines of collateral estoppel and res judicata as these claims were previously 

pled and disposed of on July 10, 1996, in Case No. 1994-CP-45-00380, E.L. Matthews v. 

Arthur McKenzie, et. al., filed in the Williamsburg County Court of Common Pleas. 

50. That, upon information and belief, all of McKenzie’s Counter-crossclaims are subsequently 

barred on the doctrines of collateral estoppel and res judicata as all claims surrounding title, 

ownership and possession of the property were adjudicated and disposed of on March 6, 2013, 

in Case No. 2012-CV-45-10100960, E.L. Matthews and Tammy Floyd v. Arthur McKenzie, 

filed in the Williamsburg County Magistrate Court.  

FOR A FOURTH DEFENSE  
AND BY WAY OF AN AFFIRMATIVE DEFENSE THERETO  

(Compliance with Contractual Requirements)  
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51. That each and every relevant and consistent admission, denial, explanation, modification 

and/or allegation set forth in Paragraph 1 through Paragraph 50 hereinabove are incorporated 

herein by reference as if fully set forth herein verbatim.  

52. That, upon information and belief, McKenzie’s Counter-crossclaims are barred as the Driggers 

complied with all notice and ejectment requirements of the contract for sale and purchase.   

FOR A FIFTH DEFENSE  
AND BY WAY OF AN AFFIRMATIVE DEFENSE THERETO  

(Statute of Limitations/ Statute of Frauds)  
  

53. That each and every relevant and consistent admission, denial, explanation, modification 

and/or allegation set forth in Paragraph 1 through Paragraph 52 hereinabove are incorporated 

herein by reference as if fully set forth herein verbatim.  

54. That, upon information and belief, some, if not all of McKenzie’s Counter-crossclaims are 

barred by the Statute of Limitations and the Statute of Frauds.   

FOR A SIXTH DEFENSE  
AND BY WAY OF AN AFFIRMATIVE DEFENSE THERETO  

(Failure to Mitigate)  
  

55. That each and every relevant and consistent admission, denial, explanation, modification 

and/or allegation set forth in Paragraph 1 through Paragraph 54 hereinabove are incorporated 

herein by reference as if fully set forth herein verbatim.  

56. That McKenzie has failed to mitigate his damages as required by law. 

FOR A SEVENTH DEFENSE  
AND BY WAY OF AN AFFIRMATIVE DEFENSE THERETO  

(Lack of Privity)  
  

57. That each and every relevant and consistent admission, denial, explanation, modification 

and/or allegation set forth in Paragraph 1 through Paragraph 56 hereinabove are incorporated 

herein by reference as if fully set forth herein verbatim.  
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58. That, McKenzie’s Counter-Crossclaims are barred to the extent that he is a stranger to any 

agreement between the Driggers and Third-Party Defendant, Alice Peterson and the contract 

for insurance between the Driggers and Plaintiff, South Carolina Farm Bureau Mutual 

Insurance Company.  

FOR AN EIGHTH DEFENSE  
AND BY WAY OF AN AFFIRMATIVE DEFENSE THERETO  

(Betterment)  
  

59. That each and every relevant and consistent admission, denial, explanation, modification 

and/or allegation set forth in Paragraph 1 through Paragraph 58 hereinabove are incorporated 

herein by reference as if fully set forth herein verbatim.  

60. That, upon information and belief, the relief sought in McKenzie’s Counter-crossclaims would 

place him in a better position than he would have been prior to the alleged acts of the Driggers, 

which are denied, and any alleged damages are therefore barred or should be reduced pursuant 

to the rules of equity. 

FOR A NINTH DEFENSE  
AND BY WAY OF AN AFFIRMATIVE DEFENSE THERETO  

(Waiver, Estoppel, Laches)  
  

61. That each and every relevant and consistent admission, denial, explanation, modification 

and/or allegation set forth in Paragraph 1 through Paragraph 60 hereinabove are incorporated 

herein by reference as if fully set forth herein verbatim.  

62. That, upon information and belief, McKenzie’s Counter-crossclaims are barred based on the 

doctrines of waiver, estoppel and laches.  

FOR A TENTH DEFENSE  
AND BY WAY OF AN AFFIRMATIVE DEFENSE THERETO  

(Forfeiture)  
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63. That each and every relevant and consistent admission, denial, explanation, modification 

and/or allegation set forth in Paragraph 1 through Paragraph 62 hereinabove are incorporated 

herein by reference as if fully set forth herein verbatim.  

64. That, upon information and belief, McKenzie has forfeited his right to pursue his Cross- 

Counterclaims against the Driggers based on his failure to defend his right to the property in 

prior judicial actions.  

FOR AN ELEVENTH DEFENSE  
AND BY WAY OF AN AFFIRMATIVE DEFENSE THERETO  

(Unclean Hands)  
  

65. That each and every relevant and consistent admission, denial, explanation, modification 

and/or allegation set forth in Paragraph 1 through Paragraph 64 hereinabove are incorporated 

herein by reference as if fully set forth herein verbatim.  

66. That, upon information and belief, McKenzie’s Cross-Counterclaims are barred based on the 

doctrine of unclean hands.  

FOR A TWELFTH DEFENSE  
AND BY WAY OF AN AFFIRMATIVE DEFENSE THERETO  

(Abandonment)  
  

67. That each and every relevant and consistent admission, denial, explanation, modification 

and/or allegation set forth in Paragraph 1 through Paragraph 66 hereinabove are incorporated 

herein by reference as if fully set forth herein verbatim.  

68. That McKenzie’s Cross- Counterclaims are barred following his abandonment of the property, 

which was judicially determined in Case No. 2012-CV-45-10100960, E.L. Matthews and 

Tammy Floyd v. Arthur McKenzie, filed in the Williamsburg County Magistrate Court.   

FOR A THIRTEENTH DEFENSE  
AND BY WAY OF AN AFFIRMATIVE DEFENSE THERETO  

(Reservation and Non-Waiver)  
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69. That each and every relevant and consistent admission, denial, explanation, modification 

and/or allegation set forth in Paragraph 1 through Paragraph 68 hereinabove are incorporated 

herein by reference as if fully set forth herein verbatim.  

70. The Driggers have not had an opportunity to conduct sufficient investigation or engage in 

adequate discovery regarding the circumstances of McKenzie’s Cross-Counterclaims. 

Therefore, the Driggers specifically and expressly reserve and do not waive their rights to 

assert any additional defense as may be discovered through the course of written discovery, 

depositions and further investigation.  

WHEREFORE, having fully set forth their Reply and Affirmative Defenses to Defendant, 

McKenzie’s Cross-Counterclaims and Third Party Complaint, Defendants Marion L. Driggers, 

Shiralee Driggers and Tammy D. Floyd prays that these “Counter-Crossclaims” be dismissed with 

prejudice, with costs assessed against Arthur McKenzie, a/k/a Auther McKenzie, along with an 

award of attorneys’ fees to the Driggers, and for such other and further relief as this Court may 

deem just and proper.  

       Respectfully Submitted,  

PRITCHARD LAW GROUP, LLC 

 

       /s/ Elizabeth F. Fulton, Esq.           

       Edward K. Pritchard, III, Esq. 

       Elizabeth F. Fulton, Esq.  

129 Broad Street 

Charleston, South Carolina 29401 

(843) 722-3300 Phone 

(843) 722-3379 Fax 

epritchard@pritchardlawgroup.com 

liz@pritchardlawgroup.com 

Attorneys for Defendants, Marion Leroy  

Driggers, Shiralee Driggers, and Tammy 

D. Floyd 

 

March 14, 2016 

Charleston, South Carolina 
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