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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Grevory Pencille, # 312332, " Docket No. 18-ALJ-04-0547-AP
. [Grievance No.: LCI 0724-18]
Appellant
. vs. ORDER

South Carolina Department.of Corrections,

Respondent.

This matter is before the South Carolina Administrative l'_,aw Court {Court or ALC) on an appenl
filed by Gregory Pencille (Appellant), an inmate mcarcerated by the South Carolina Department
of Corrections (Department or SCDC). '

FACTS AND PROCEDURAL HISTORY
On November 7, 2005, Appellant was sentenced in Horry County to incarceration for twelve (1’7)
years for kldnappmg orl indictment number 2005-GS-26- 2054 On August 9, 2010, Appellant was

sentenced in Horry County to incarceration for thirty (30) years for Criminal Sexual Conduct, First ~

Degree, on indictment number 2010-GS-2604686. This sentence was to run concunenﬂy with the
sentence for kidnapping that he was still serving. Howeyer,.. the juclge allowed credit for time served
~from October 2008, The Department calculated that Appellant was entitled to credit of 677 days
from Qctober 1, 2008, lQ _Angust 9, 2010. Effectively, the trial judge allowed Appellant’s sentence
to start on October 1, 2008. .

Appellant filed a Step 1 Grievance on August 15, 2018, challenging the Department’s sentencing
calculation. Appellant argued that he was entitled to credit for time served against his sentence for
Criminal Sexual Conduct from the. sentencing date for the kidnapping -charge on November 7,
2005. When his gnevance was denied, Appellant filed a ‘Step 2 Grievance on August 30, 2018,
again contending that time-served credits for his sentence '.-for Criminal Sexual Conduct should
start on November 7, 2005,- since he had been incarcerated since that date. This grievalnce was
denied on October 25, 2018. He filed a timely appeal to the ALC on November 16, 2018, 'raising

the same issue that he should be credited for time served on the Criminal Sexual_ Conduct sentence

" from November 7, 2005. ' L ;
om0, ~  'FILED
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Adppeliant filed a brief on December 7, 2018. The Department filed the Record on Appeal on

February 1, 2109. The Department filed its brief on March 19, 2019.
_ISSUE .

Did the Department err in its sentence calculat1on by fa1l1ng to give Appellant
proper credit for time served? -

STANDARD OF REVIEW

The Court’s jurisdiction to hear this matter is derived from the decisions of the South Carolina
Supreme Court in 4I-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000) and Furtick v. S.C.
Dep 't of Prob., Parole and Pardon Servs., 3528.C. 594', 576 S.E.2d 146 (2003). When revieWiné
the Department’s decisions in_ inmate grievance matters, the ALC sits in an appellate capacity. 4l-
. Shabazz.338 S.C. at 377,527 S.E.2d at 754; see also S.C. Code Ann. § 1—23-600(E) (Supp. 2017)
(directing administrative law judges to conduct appellate review in the same manner prescribed m
§ 1-23-380). Section 1-23-380(A)(5) states: |

The court may not substitute its judgment for the judgment of the agency as to the >
weight of the evidence on questions of fact. The court may affirm the decision of -
the agency or remand the ¢ase for further proceedings. The court may reverse or
modify the decision if substantial rights of thé appeliant have been prejudiced

- because the administrative findings, inferences, conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the _agency;
(c¢) made upon unlawful procedure;

(d) affected by other error of law:

{e) clearly erroneous in view of the reliable, probative. and
substantial evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or .
clearly unwarranted exerc1se of discretion.

S.C. Code Ann § 1-23 380(5) (Supp. 2017) See also Marzetta Garage, Inc. v. S.C. Dep't of Pub.
Safety, 337 §.C. 133, 137, 522 S.E.2d 605, 607 (Ct. App. 1999); S.C. Dep't of Labor, chensmg
and Regulation v. Girgis, 332 8.C. 162, 166, 503 S.E.2d 490, 492 (Ct. App. 1998).

“:Qubstantial evidence’ is not a mere scintilla of evidence nor the evidence viewed blindly from
one side of the case, but is evidencé which, considering the Record as a-whole, would allow
reasonable minds to reach the conclusion that the administrative agency reached or must have

reached in order to justify its actlon ” Larkv. Bi-Lo, 276 8.C. 130, 135, ’776 S.E:2d 304, 306 (1981)
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(quotiné Lawv. Richland Cty. Sch. Dist. No. 1,270 8.C. 492, 495-96, 243 S.E.2d 192, 193 (1978)).
Accordingly, the pessibtlity of drawing Lwo inconsistent conclusions from the cvidence does not
prevent an administrative agency’s finding from being stlpported by substantial -et/idence. Grant
v. S.C. Coastal C’outqcil, 319 S.C. 348, 353,461 S.E.2d 388, 391 (1995).‘

" DISCUSSION

-Appellant’s argument alleges that the Department erred by not applying all of the time he served

on his 2005 conv1ct10n against his 2010 conv1ct10n
The statute governing time served, S.C. Code Ann. § 24-13-40 (Supp’i. 201 7j, provides:

The computation of the time served by prisoners under sentences imposed by the
courts of this State must be calculated from the date of the imposition of the
sentence. However, when (a) a prisoner shall have given notice of intention to
appeal, (b) (he commencement of the service of the sentence follows the revecation
of probation, or (c) the court shall have de31gnated a specific time fot the
commencement of the service of the sentence, the computation of the time served .
'must be- calculated from the date of the commencement of the service of the ™~
sentence. In every case in computmg the time served by a prisoner, full credit -
against the sentence must be given for time served prior to trial and sentencing, and
may be given for any time spent under monitored house arrest. Provided, however,
that credit for time served prior to trial and sentencing shall not be given: (1) when
the prisoner at the time he was imprisoned prior to trial was an escapee from another
penal institution; or (2) when the prisoner is serving a sentence for one offense and
is awaiting trial and sentence for a second offense in which case he shall not receive
credit for time served prior to trial in a reduction of his sentence for. the second
offense.

The statute is clear that Appellant cannot get credit for time served while “serving a sentence for
one offense and ... awaiting trial and sentence for a second offense.” See Stare v. Boggs, 338 8.C.
3 1‘4, 31.6, 696 S.E.2d‘597, 598 (Ct. App. 2010) (Section 24-13-40 “mandates prisoners receive
credit fer the time they served prior to trial unless oné of two exception:s exist, either: (1) the
prisoner was an eseztpee or (2) the prisoner was already‘serving a sentence on a different offense.”)'

The statute’s language is clear and applies in this case.

The tiial judge allowed Appellant credit for time served in the sum of 677 days. The sentencing
sheet for indictment number 2010-GS-2604686 is without ambiguity; therefore, SCDC is confined
to the face of the sentencing sheet in determining Appellant’s sentence. See Tantv. South Carolina

Dept. of Corrections, 408 S.C. 334, 337, 759 S.E.2d 398, 399 (2014).
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Therefore, substantial evidence supports the Department’s calculations for Appellant’s senfences,

including its application of credit for time served as ordered by the trial judge. _ ‘
ORDER'

IT IS THEREFORE ORDERED that the Department’s decision is ARFIRMED.

AND IT IS SO ORDERED. |

(/Mwwé

July 24, 2019 - - H W. Evfaderburk, Jr.
Columbia, South Carolina Administrative Law Judge

"y



CERTIFICATE OF SERVICE

I, Amye Rushing, hereby certify that I have this date served this Order upon all parties to this case
by depositing a copy hereof, in the United States maﬂ, postage paid, inter-agency, or by electronic

mail to the address provided by the party(ies) and/or their attorney(s).

Kensey Barrett

Office of General Counsel o
South Carolina Department of Corrections
4444 Broad River Road

Columbia, SC 29211-

Gregory Pencille

#312332
Evans Correctional Institution
610'Highway 9 West
Bennettsville, SC 29512 o _
o L VA Q f/.\\
July 24,2019 o “K o
Columbia, South Carolina : ,qugyé Rushing /
“ SCALC ' _
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_STATE OF SOUTH CAROLINA

}
COUNTY OF Hony ; =
)  INDICIMENTICASE# __ 2008GS2604685

STATE“ ¥
. GWL‘YT“MP"E‘”“ _ AW T740369 ot
ARA: __ Date of Offense: _ 6/3/2004 Y I

__!__ S.C.Code § : 16-03-0652
CDR Code# _ 0160

.2

RIS N L

SENTENCE SHEET

*C’DL Yes(:] Nc[] CMV ch{:] No[] Hazmat Yes[] Nec[] : :
In disposition of the said indictnsent comes now the Defendant who was [J CONVICTED OF or XIPLEADS
TO: Criminal Sexual Conduct ~ 1st Degree — :
inviclatdonof § 16-03-0652 of the 5.C. Code of Laws, bearing CDR. Code # 0160

| NON-VIOLENT VICLENT [JSERIOUS XIMOST SERIOUS * XiMandatony GPS(CSC D§17-ﬁ5-45 '
w/minor Ist ar Lewd Act)

The ch.arge is: AsIndicted, [TJLesser Included Offense. [ ]Defendant Woives Presentment to Grand Juey. '+ (defendant’y initialsy=S
gt /(I Without Negotiations or Recommendation. [] Negotiated Sentence, [X] Mommendanan by the State.  \\.
. o
SC Bard Attorney for Deferdant SC

WHEREFORE, the Dfsfidant is commiied to the B State Department of Corrections, [] County Detention Center,

for a determinate term of @g ) dayal hofyearslor O] under the Youthfal Offender Act not to exceed . years
and/or to pay a fine of § i vpon the service of days/monthsfyears and/or payme payment

of § ; p!us costs and assessments ag applicable®; the balance is suspended  probaiien for pnd oz

munth&'}mmds%mm South Carolina Department of Probation, Pamlcand?axéonSemem standard condil;anscf

rohation, whick are incorporated by reference,
CONCURRENT or [ CONSECUTIVE to sentence on: *16;" seadzance, cu.rrcn.ﬂt,f @ m“ﬂ
The Defendant is to be given credit for time sarved pursuant to 8.C. Code 8 2-!-11-40 to be caltulated ands plied

by the State Department of Corrections, $incee OcCi 2005
(0 The Defendant is to be placed on the Cestral Registry of Child Abuse and Neglect pursuant to S.C. Codef 17-25‘—:@"3 .

Perseant {0 18 U.5.C Section 9221t Is valawful for 2 person convicted of a vielation of Section 16-25-20 or 16-2'5—65 (Enminal

Domestic Viotence ) to skip,transport,possess,or receive a fivearm or ammunition, -.x et
SPECIAL CONDITIONS: , ; s

[(JRESTITUTION; [[] Deferred [ Def. Waives Hearing [Jorderea  pTUPR
T;ria!: § ' plus 209 foe: $ . days/hours Public Service Emp!uyment
Payment Terms: : Obain GED [ s
[ Setby SCDPPPS Attend Voc. Rehab. or Job Corp. = z’-‘i

- " May serve W/E begining =
fﬁnpfeﬁn Substance Abuse Counseling ] =

s S ' . - Randem Drug/Alcohol testing |
§ 14-1-206 (Assessments 107.5 %) 8 . Fine may be pd. in equal. consecutive \\eeuﬂmonthh
§ M-1-211(AX1) (Conv. Surcherge) 300 8§ /p0.00 . pms of§ - beginning .
§14-1-21 I{AX2) (DUI Surcherpe) $10 7§ : s - . o
§ 56-5-2095 (DUT Asseszment) 512 % e P2 10 Public Defender o =
§ 56-1-286 (DUI Breath Test) 25 7§ Other: - - L
Provisa 47.9 (Peblic Def/Prob) $500 %
§ 14.1-212 (Law Enforce. Finding) - $25 7S A5 00 :
§ 14-1-213 (Drug Court Surcharge) 5150 § - [0 Condition Discharge.§ 44-53—450(C) requires
§ 50-21-114(BUT Breath Test Fee) $s0 $ $350 be paid to the Clesk prior to case disposition
§ 36-5-2942(J) (Vebicle Assessment) $30/ea 8 [Tl Appointed PD or appoiated other counszl,
Praviso 90.5 (SCCJA Surcharge) 55 S 30 - § 47.12 requires $500 be paid 1o Clerk
§ 44-53-450{C)(Conditional Discharge) 3350 " § . during probation.
“3%to Covnty  (if paid in installments) $  3.90 '

TOTAL $ /823 .99

Clexk of Court/ Deputy Clerk . 7 Yl oo !1% ?9;“ ,Z/M,{ }"f’;‘gg“d@ ,;“gf;__ﬁ
.("N.uﬂ Dc-vv.(a- M edamne s Tk, 9/%/10 ) q

Jﬁﬁ s A as 4534#/
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' SOUTH CAROLINA DEPARTMENT OF. CORRECTIONS D L2 / = / (

N : INMATE GRIEVANCE FORM
| . ' STEP 1 _
INMATE NAME: G cens r.l," Tendda, ' . OFFICE USE ONLY
SCDC NU? BER: YLy | | g;:;;nnéii; l ee L nI2H-HT
JINSTITUTION: Lee X L Policy
- T G TSR | ae S
HOUSING UNIT: {19 2254 0 Class,
. PREA -
WORK A-SSIGN MENT: - ELU(’— Lo "'1':-\ ZDP Date Received .
: ’ B - IGC Initials \ :

STATEMENT OF GRIEVANCE (Indicate the date of incident, and if the grievance is a chaﬂméc to SCDC Policy, specify
which policy. Include supparting documentation and attach answered RTSM or Kiosk reference number,)

‘SLDC_ iy infrw‘w-t?, r.:.kr.u\g.\-r.:.b ey Sente e Imposct T 2018 |,
Ca,\r,u\-a.ﬁ'?f‘q.j r‘\-7 G e bt a b')—w-l’““&%'&— Cror\ 'Lﬂﬂ; \N““,,\ T Vv lotn

- clasyitligrion 61 Ahe Wiogh 00
in CU&H\'} S e qﬁ%'{" A W oW 3 [M\} -\’Lu-’l 5“’1"\7 nc‘urm\-

72/ ¥4 A B b0ag1r0y 3 Vespus ey Bor S enbinoe,
L Cg‘ M -‘r‘"’w7 X\.,A,\- d,as‘:u(rr:.o&-wﬂ\j 4 e rbence S er ._.Lwh.—

Tt edo\arion | ety Vg e pomse pm-( "
L\ e 2097 T L o

_ &/“r/ )

v
Grievant Signature Date

A%\TIONi{E (:UESTED'S ‘,;\_,_m, Vi Yo ﬁl--’Low) vhen 3 oray mwm .
LLOMTE N oY

. }f- basrur WOy Cb\bl}’}l Sfram @ r‘”;up
ACTION TAKEN BY IGC: EZ’ PROCESSED [ UNPROCESSED [] OTHER

Y «Lé./

IGC S:gnatur © Date

(CONTINUE ON REVERGE SIDE) |
SCDC 10-3 (Rev. October 2013} ’ :

A

Lo



. WARDEN'S DECISION AND REASON: '

" I'you disagree with this Warden's Decision {Decision), you may flea Step 2 Grievance Apped b

4 1 donot aceept the Wa

[

Ll 4 [4

Ininate Gregory Pencille ' . 312532 ’ lecCl-0724~13 -

This is in response to the above referenced grievince.  Pertinent information and documentalion have been rt_:x'icw’cd. You
are implying that your sentence imposed in 2010 has been improperly caleulated.  You state you ha}:e been in custgd):
since 2005.  Agency records do show that Your SCDC start date for Indictment MO, 03-GS-262034 is 11707/2005. This
was a sentence of 12 years with a mandatory sentence requirement of 10 years, 2 months and 12 days. You completed your
time for this indictment en 1 F6/2016. The sentence start date for Indictment 08-GS-2604686 is 8/92010 with a total
sentence ol 30 years requiring you to serve a mandatory senience requirement of 25 years 6 mom!1s. Far this indiclmcfxt,
you had a 677 jail credit, These sentences are concurrent, Your‘Max-Ourdaic is 371 634, Reminder, when you receive a

disciplinary charge, you do not camn good time and when you are in RHU Lockup, you do not earn work credit. This fs‘ill
made a difference in your Max-Out date. .

Thetefore, your gricvance is resolved,

leting SCDC

e
A in the Grievance

Inmate Grievance FForm 10-3A, which is provided to you while serving you this Decision. and acing
Rox at your local correctional fnstitution within ﬁwf (5) days of your receipt of this Decisiop

A Gl

Warden Signature © Date

}/lnccept the Warden's decision and consider the matter closed.

n's decision and wish te appeal,

T i e

.

Grievant Signatare Date | IGC Signature . . Date

i

INSTRUCTIONS FOR COMPLETING STEP-1 GRIEVANCE FORM

1.

2.

An informal resolution shall be attempted prior to the filing of Steg 1 bv sending an Inmate Request to Siaff
Member (RTSM) form or Kiosk reference number to the appropriate-supervisor. A copy of the answered
RTSM must be attached to-the grievance when the grievance is filed. -

Complete each section in ifs enfirety writing only in the spacé provided for inmate use, No additional pages

v

Only one (1) issue is to be addressed on each form.

Submit the completed form by placing it in the Grievance Box at your institution within eight (8) working
days of the date on the RTSM response; policy grievances can be filed at any time. Disciplinary and
Classification Review appeals must be submitted within five (5) working days of the hearing/review. Do not
write in the space provided for the Warden's response. - -

'

_ If you are not satisfied with the Warden's decision, you may appeal to the app_ra;‘}rinte responsible official

within five (5) days ef your receipt of the Warden's decision, by placing your Step 2 appeal form in the
Grievance Box at your institution,

L
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) 5 L o o ' _v _‘ “f" .".-
INMATE NAME: :4&.{::4’(,&41 W}{-’(,Léé’») 10 pgfpie Cen =

- _-._..._.,LC-'\LuWJ—, The .. 6;7 A,L ‘t-e.l: ~J_.> -z A H

© . The decision; rendered by the responsible official exhausts the ap

. . o - ,'E. =y
@ SOUTH CARQLINA DEPARTMENT QF
INMATE GRIEVANCE FORM

Policy
Disc. Hear, .~

— EYANCECass
Aﬂ GP PREA S
INSTITUTION: . Date Received:) 7 242

HOUSING UNIT____ oo —Re7 S 9( SEP 04 2018 . ; Doote Roas b2
e I [GA Initials:

SCpC NUMBER e

i WORK A'SSIGNMENT:_‘EclaUcc-.‘rsUf\
|

INMATE'S REASON FOR AFPEAL (stéte specific dissatisfaction): % \wenrley @95 g

i él\'r._j d’-“"\-‘iﬂf‘— éf-f-""d-*". Lr\-{'a"h“?m_’ ’l‘(_ 5,-3_;\}- I‘ e C}( ,
72 g
Caeal e jeqbiree wend onp Lt d,{\ 9/1519 ),.j.uum .;L-/Wf oj) ) fr“‘P
crwq frruﬁzwk::. & n‘l&l’" ir. n,.,i l:w.:lg -ﬂ-K_Fuz,.L ’:ﬂw_}_ the Sw} ”

R LT A 70}
M .S:.\}?.qu ke~ A“'m. .SC-PC. mey  adl Cp-.,!ff- 4o f’ “47: 47 Idr-f:;};jj

e e GQM zob) Thi e calev i, 3 V-ﬁﬂvkga;il—m_ er gamel hedh
! ‘d%n'

] . . X ' .
o ' ' Gnevant Slgnature“/’qﬁlw /é}/])ate zéd/ 8

'RESPONSIBLE OFFICIAL'S DECISION AND REASON

|

P ~ .See reverse side for final

- Agency response.

Responsible Official Signature

c/
process of the InmateGrievance Procedure I
hereby acknowledge receipt of the official’s response and understand this is the Agency's final response to this matter.

E
i

“Grievant Signature Date " IGC Signature Date

. (SEE REVERSE SIDE FOR INSTRUCTIONS)
SCDC [0-5A (Rev May 2019) . .
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1.

2.

. INSTRUCTIONS FOR COMPLETING STEP 2 GRIEVANCE FORM

Complete form in its entirety, writing only in the space provided for inmate use,

State your specific reason for further appeal. Do not submit any new issues for review. No additional
pages will be pecmitted. '

Submit this -completed form with your éopyl of the Stclﬁ 1 formr by placing in t‘rl1e' Grievance Box
within five (5) dgys of your receipr of the Warden's decision. Do not write in the space provided for
the responsible official. ' :

The decision rendered by the responsible official exhausts the appéal process of the SCDC Inrr.late
Grievance Procedure. '

-

Thave reviewed your concern. In your grievance, you stated that YOUur seritenice has béen tiscalculated. You
would like for your sentence to be calculated bick to 2005 when you were incarcerated. The Warden
responded to your concern on SCDC Step 1 Inmate Grievance Form10-5 dated 8/24/18. You were convicted
of violating SC Code of Laws 16-03-652, Criminal Sexual Conduct 1 Degree and sentenced to 30 years
which is classified as violent and no parole; 16-03-910, Kidnapping and sentenced to 12 years which is

classified as violent and no parole.. You have a mandatory service requirement of 25 years and 6 months on

the first offense and on the'second offense 10 years 2 months and 12 days. Your sentence is 30 years with a
start date of 11/07/2005. Your projected release date is 3/26/2034. If you still do not understand your
classification, you are advised to speak with Classification Caseworker.

Therefore, your grievance is resolved.

You may appeal this decision under the South Carolina Administrative Procedures Act to the South Carolina
Administrative Law Court. In order to appeal, you must complete the attached Notice of Appeal Form (Form)
and submit it as instructed on the Form within thirty (30) days of receipt, |

3




STATE OF SOUTH CAROLINA

ADMINISTRATIVE LAW COURT
Gregory Pencille, 312332 i y
)
Appellant, )
)
vs. _ )" NOTICE OF APPEAL
L ' : )
South Carolina Department of Corrections, )
. - ) DOCKET NO__ -ALJ-04- -
Respondent. ) GRIEVANCE NO.: Lee CI-0724-18"
) i

Notice is hereby given that_Grecory Pencﬂle ' does hereby
appeal the final decision of the South Carohna Departinent of Cortections dated QOctober 25 2018 _and

received on Novemder O 22017, acopy of which is attached, A general statement of the grounds for
appeal is (See S.C. Code Ann § 1-23-380(A)(6)): .

SCDC has erroneously xmscalculaied Pencﬂle 3 concurrent 30 years sentence by faﬂmg to grant fum Tull

. credit for e served 10 jail, int VIOIATO
Lode Section 24-13-40 SCDC has violated Pencille's 6th, 8th, and 14th Amendment rights under the

United States Constitution, and similar nghts under the appropriate’ artlclcs of the South Carolina State
constifution.

Greoor, [erdlle . | Z‘Q/
Appellabt's Ndine

. . Staned .
U0 Wanih, Hoy )/ //r/z 010
Malling Address 4 4 Dated ’ : ~
City, State, Zip Code
CERTIFICATE OF SERVICE

1 hereby ccmfy that {, Gregory Pf-nCl"f‘-' {your name), on the [ 5 b(c};y of /Vc-:ub-u. Lo 20 Z in é Jéd/ "’v7//“- (city),
South Ca.rolma, served a copy of the foregoing Notice of Appgeal on all parties to this maner by depaositing the samc in the United States
: Mall postagc paid, or in the mail room of the undersigned's institution and addregsed as follows:

\
Name ofPMDMAgchEWCALQ _ C’,e,.,,_,ah( CM@QS‘/{
Address: 204 /%.,f[e.lu\ 5l Surl 224 RD( Bax; 27287 - . n
. ip.Co - vmbic 8C 29zi]
City, State, Zip Code: Celnbz  SC 2220 | Colvm b

Print your name , Sign your name : : . l L{ .
(Secreverse slde for Ezstructions) ) . ‘



| - ,fﬂ:iéﬂlﬁ "
State of South Cafol—iﬁa |

Tn the Administrative Law Court
Case No.. 18C0547

\ .
Respondent.

Gregory Pencille 312332, )
o . : ) Grievance No: LEECI-0724-18
Appellant, ) , :
' 9 Honorable HW Funderburk
v ) ;
- . ) .
-South Carolina Department of Corrections, ) Appellant’s Brief
- ) .
)
)

* Statement of the Issue on Appeal p

" Did'the South Carolina Departrnent of Corrections (“SCDC”) i)roperly construct and
compute Gregory Pencille’s (“Appellant™) concurrent 30-yéars commitment for CSC First,
- sentenced in 2010, when Pencille had been in custody contmually from 2005? [Upon the face of
the sentencmg sheet, the trial court ordered Pencille to begin service of his concurrent sentcnce
in 2008, but this was in violation of SC Code § 24-13-40 that requires manddtory credit for time
served. The CSC First for which Pencille was sentenced in 2010 was allegedly committed in

2004—plainly prlor to his arrest in 2005.)

Statement' of the Case

This mgttél: is before the South Carolina Administrative Law épurt (*ALC”) pursuant to
the Notice of Appeal filed November 16, 2018, by Gregory Pencille (“Appellant™), an inmate
incarcerated in the South Carolina Department of Corrections ("SCDC"). Appellant .ap'peals
SCDC’s Final Agency Response to Appellant’s original gricvance of August '-I 5, 2018. The case
was assigned to Judge HW Fundérburk Ol‘1 November 30, 2018. The grievance proceeds from
Respondent's miscalculation of Appcilanl‘s‘scnlcni:c I"rom_ his belated 2010 conviction.

SCDC admits, in its Warden's Decision dated ;‘\ugusl'24, 2018, that Appcllaf"\i‘ﬁ
sentences are concurrent, but claims that Pencille has only 677 days juil credit on his 30-year
sentence despnle that his confinement originially began on November 7, 2005. 677 days is LlCdl'Iy

far less days than the dll‘tcrence belwcm Pencille's August 9, 2010 commitment on CSC First

5



[.'l 4]

and the origixial 2005_- commitment. [Perversely, SCDC also Bx-plains that Pencille’s release date
_may also be constrained by loss of good-time (but Pencille has never been, and never will be,

entitled by law to gbod-ﬂme), and that Pencille’s release date may also be constrained by failure

to earn work-credit'due to time spent on RHU Iockup (even though Pcncilie had already accrued,

through work, all work-credit that he will ever be entitled by law to apply to his release—as

such, any work-credit loss through prospective confinement to RHU lockup would have been

superfluous.] . :

SCDC then contended, in its Final Agency Response of October 25, 2018, that Pencille’s

‘ sentence was 30 years, with a sentence start-date of November 7, 2005, but a projected release
date of March 26, 2034. In this case, SCDC did correctly identify the sentence start-date (despite
the illcgal start-déte‘marked upon the sentencing sheet by the trial court), but failed to properly -
calculate that a 30 years sentence only requires service of 25 years and 6 months. (That would -
clearly place Pencille’s release in 2030, not 2034. Oddly, in the Warden's Decision, SCDC
properly indicated the required service length, but then promptly forgot: that,number. and

miscounted the time required in the Final Agency Response.)

Argument

Plainly, the Respondent has answered Pencille’s grievance w.i.th computer -generated
cookle-cutter replles that do little to actually address or attempl remedy of the errors grieved. In
fact, the decisions are self-contradictery in 2 manner that would require a recalculation of
Pencille’s projected release date—if the writers of the replies had ever bothered to read and
assimilate the other reply at all. Consequently, Pencille appeals to this Court.

Pencille was arrested in 2005 and remained in custody conl'inuously from that point in
time. In 2010, Pencille was sentenced to serve 30 years concurrently to the sentence he begz_m
serving in 2005. But the trial court illegally adjusted his sentence starl-date (o begin in 2008, and
marked the sentencing sheet to indicate this illégul start date. No sentencing court has the
authority to deny credit for time served. The requirement that a prisoner receive _c_:_regj‘l for lime
served is mandatory, see State v Boggy, 388 SC 314, 696 SE 2d 597.(SC Ct App 2010).

The state, in this case, seemed desirous that Pencille's sentence be constructed forward of
his original arrest date, plainly relying on the SC Code- Ann Sec 24-13-40 pmvmon which

dppllcs to the construction of a second offense star-date. But as the court has demonstrated

2
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elsewhere that a second offense is an offense that o.ccprs aﬁer release frﬁm a first offense, or
possibly during the service of the first offense. ‘Additional or multiplé offenses are not éecond
offenses for the purpoée of statutory construction without directly impiicating the Eighth
Arnendm‘ent. “The State may, indeed,.make the drinking of one drop of liquor an offense to be

" punished by :imprisonment, but it would be an unheard-of cruelty if it should count the drops in a

single glass and make thereby a thousand offenses . . . “, O'Neil v Vermont, 144 US 323.

Naturally, if the drinker returned to the glass after he was released from confinement, the second

offense would be plain.

This intention is even more plam when read in light of Rabmson v State, 329 SC 65, 495 ‘

SE 2d 433 (1998). In Rabmson the prisoner was granted credit for time served in an external
jurisdiction and even Wwhere that external commltmcnt involved an offense committed after the
offense in South Carolina. The grant of sentence credit was absolute from the time of confi rmed
confmement and the time granted was concurrent service. The instant facts are not an exact
match, but it is plain that the SC Supreme Court intends that concurrent sentence credit be fully
concurrent, not partially concuirrent, as illggaily ordered by the court in Horry County. .
Here, SCDC admits that the sentences are concurrent—that fact is plain on the se.ritencing
sheet—but in the first review abutted the se;rvicés of Pencille’s two concurrent sentences, and in
the seéond review simply miscounted the passage of years required for service on the concurrent
sentences. The longer sentence is thirty years,‘to be served concurrently wi'th the twelve years

senterice. Plainly, the only sentence requifed to be considered to properly calculate the total

concurrent sentence length is the thirty years sentence (since the twelve years sentence would be

entirely contained within it), and the only date required for succesiful calcuiation is the date of -
Pencille's initial confinement in 2005. Any consideration outside these two factors is plainly
erroneous, despite the trial court’s desire to illegally compute Pencille's sentence from an

arbitrarily chosen point in time. See Boggs, supra.
) : . .

[
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- Conclusion .

WHEREFORE the Appellant respectfully requests that the.Court order the Respondent
to properly calculate his concurrent sentences and describe his correct prolected release date—
desplte the ﬂlegal start-date marked upon the 2010 sentencmg sheet by the tr1a1 court in Horry -

' County, South Carolma

+

Respectfully submittedy]

Gregory Pencnlle 312332 F2B 2254 '
Lee Correctional Institution "
990 Wisacky Highway
Bishopvil]e SC 29010

December 7,2018
Bishopville SC

3
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Classing Summary Réports - Report View Page 1of4 l q

- | gL 5@/ L7h K
(4 Pencille Fz-oosuT
South Carolina Pepartment of Corrections -

Classification Summary Reports " Date: Mondady, October 15, 2018

-

Classification Summary Reports

Inmaté Number [312332 . | TSamit] - facen) Disce . iu}zl/l‘{

lassification Summary Report for PENCILLE, GREGORY THOMAS :

[ Gieate PDF |

CLA:-SSiFICATION SUMMARY'REPOR"I' DATED 10/15/2018

SCDC# 00312332 PENCILLE, GREGORY THOMAS ° FBI# 632032HCO

OFFENDER ADULT-STRAIGHT e RESIDENT NA
TYPE: . SENTENCE STABILITY:
INSTITUTION: LEE ‘DDRMROOMBUNK (CODE: F22254 T
SECURTTY/CUST: 3 MINIMUM IN ,[Pjic_:-ré MAXOUT 03 /26 /203 A
CURR INCARC 30 YRS 0 MOS 0 '
SENT: DAYS : PROJ PAROLE

.- . DATE:
\VGI%:II-\IIESS' Y SEPREQ:N EWC : : L

' : " TEACHER ASSISTANT

JOB:

MED MED PROB/NO WORK - - .
ASSIGNMENT: LIBRARY

CLASS: .RESTRICT

INST : N A EWe . .

rEsTRICT: MO RESTRICTION : LeveL: FS  EECLEVEL:

CLAGS:  TREATMENT o EDUC g cups EpUC PROGRAM
' ' o Y

CURRENT ) : -

PROGRAM; COURT-ORD ATU : g -

SEX REGISTRY: Y
DNA: C - . . ' ' R
AGE: 40 ’

.

SECURITY THREAT GROUP DESCRIPTION:  SECURITY THREAT GROUP STATUS:
NONE ] NONE

PREVIOUS NUMBERS: " : Do
' ¥NO PREVIOUS NUMBERS* '

4
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Classing Summary Reporté - Report View - ' - Page 2 of 4{:263

.- " SENTENCE x SENTENCE

CURRENT OFFENSES YRS MOS DYS COUNTY START V/NV CAT INDICT
CRIMNAL SEX CNDCT 1ST DE 030 0 0 . HORRY 10/01/2008 V 5 08GS2604686
KIDNAPPING 12 0 0 HORRY  11/07/2005V 5 05GS262054
COMPLETED OFFENSES '

*NO COMPLETED OFFENSES* . - - ) .
PRIOR COMMITMENTS OVER 90 DAYS:

*INMATE HAS NO PRIORS*
OFFENSES UNDER PREVIOUS NUMBER:

*NO PREVIOUS OFFENSES*
DETAINERS (HOLD, WANTED,NOTIFY): .
KIDNAPPING ' WANTED  JUDGE BRADLEY D. MAYERS CATEG:5

CRIMNAL SEX CNDCT 1ST DE WANTED  JUDGE BRADLEY D MAYERS . CATEG:5
ESCAPES: o R

*NQ ESCAPE HISTORY* .
CRIMINAL CHARGES:

*NO CRIMINAL CHARGES HISTORY*
ASSAULTIVE DISCIPLINARIES:

*NO ASSAULTIVE DISCIPLINARY HISTORY* -
PREVIOUS ASSAULTIVE DISCIPLINARIES:

. *NO-PREVIOUS ASSAULTIVE DISCIPLINARY HISTORY*

NON-ASSAULTIVE DISCIPLINARIES: . .
11/30/2016 USE,POSS NARC,MARL),UNAUTH DRUG,INHALANT _ CONVICTED MAJOR DISC. HEARING

[T O - P

10/21/2016 POSS. OR/ATTEMPT TO POSSESS CELL PHONE CONVICTED MAJOR DISC. HEARING
10/21/2016 POSSESSION OF CONTRABAND CONVICTED MAJOR DISC, HEARING
02/08/2010 OUT OF PLACE ' DISMISSED" ADMINISTRATIVE RESOLUTION
07/10/2007 USE,POSS NARC,MARIJ,UNAUTH DRUG,INHALANT DISMISS!ED CHARGES DROPPED/INSUFF. E

02/03/2007 GAMBLING AND LOAN SHARKING - CLOSED OTHER ACTION TAKEN/INFORM
PREVIOUS NON-ASSAULTIVE DISCIPLINARIES: '
*NO PREVIOUS NON-ASSAULTIVE DISCII?'LINARIES HISTORY*
HISTORY OF iVIOVEMENTS: .
09/14/2016 LEE" ] INCAR‘CERATED . ADMINISTRATIVE

09/14/2016 RICHLAND CO AUTH ABSENCE (AWL} MEDICAL

05/16/2016 LEE - ‘ INCARCERATED ADMINISTRATIVE
05/15/2016 TUOMEY REGIONAL .. AUTH ABSENCE (AWL) . MEDICAL

11/10/2015 ' LEE . “INCARCERATED ) ADMINISTRATIVE
11/09/2015 KIRKLAND ‘ INCARCERATED . RETURN FROM COURT
11/06/2015 HORRY CO AUTH ABSENCE (AWL) TO COURT
11/05/2015 KIRKLAND INCARCERATED ADMINISTRATIVE
07/28/2015 LEE *  INCARCERATED - ADMINISTRATIVE
07/28/2015 FLORENCE CO AUTH ABSENCE (AWL) MEDICAL

02/03/2015 ~  LEE - INCARCERATED . ADMINISTRATIVE
02/02/2015 KIRKLAND - INCARCERATED RETURN FROM COURT
01/30/2015 HORRY CO _ AUTH ABSENCE (AWL) . TO COURT

01/29/2015 ' KIRKLAND INCARCERATED ADMINISTRATIVE

AR

https://www.doc.state.sc.us/ classing-reports/sunnnarj./Report‘s.do L 10/15/2018



1z134 133 Mongay, Uecember J3l, 2ZUL¥ - ) Z Ij

CMTI200D SCDE OFFENDER MAMAGEMENT SYSTEM 12/31/18
OMCOMITA COMMITMENT APPLICATION C052640
‘scbC §: 312332 INQUIRY CURR LOC: LEE

PENCILLE, GREGORY THOMAS ’ NONCONFORM SENT: N RTRN PO, COURT: Y

OFFENDER TYPE: ADULT-STRAIGHT SENTENCE
CONVICTION WUM: sS00002 INDICT NUM: 08-GS-2604686 WARRANT NUM: J7403689

DATE SENTENCED..: 08/09/2010 JUDGE ‘LAST..: HYMAN ) FI: L
STATUTE: 16-03-0652 * CDR CODE.: 0160 GPS IND: R
OFFENSE: 1101 CRIMNAL SEX CNDCT 1ST DEG - OFFENSE DATE: 06/03/2004
CHARACT: F FACILITATION OF COUNTS: 0Ol OFFENSE CNTY: 26 . HORRY
PLEA,...: G GUILTY . TYPE OF COURT....: 0L ° GENERAL SESSIO
TYPE SENTENCE... : S ADULT~STRAIGHT SCBC SJURIS DATE..: 0B/089/2010
TOTAL SENTENCE...: 030 Q0 000 .- MAND SERV REQMT..: 025 06 000
INCARC SENTENCE..: 030 00 000 PAROLE FACTOR....: 2 -1/3 SENT. REQ. ,
PROBATION SENT...: 000 00 000 - .PAROLE SERV REQMT: 999 §9 599
HIP SENT......-..: 000 Q0 00O | :
RESTITUTION REQMT: N . AMT: ’ .00 JAIL CRED: 00877 EXTRA CRED:. 00000
CONVICTION STATUS: AC  ACTIVE . SENT START DATE: 10/01/2008 DOM.IND: N
CONSECUTIVE IND..: N, SPOUSE ABUSE: : STATUTE CLASSIFICATION...: VIOLENT
. DNA OFFENSE IND,.: Y EEC ELIG: Y SCDC CLASSIFICATION...... : VIOLENT
9\ SEX REG: Y PRED OFF: ¥ LAST UPDATE:  KMINIT DATE: 02/22/713
MO PAROLE: NO PARQCLE : - CREATED BY.: K FOGLE . DATE: 08/26/10
PFS-NEXT CONVICTION ~ *  PF9-DETAINM PF4-RESTITUTION PAID(FA ONLY)
1 1
-



lLeios too l'xunud)f, veceoer J41, <ZUlLo

CMTTIZ200D . SCDC OFFENDER MANAGEMENT SYSTEM 12/31/18

OMCOME TR ‘ COMMITMENT APPLICATION ) C052640
‘SCRC #: 312332 INQUIRY CURR LOC: LEE

PENCILLE, GREGORY THOMAS - NONCONFORM SENT: M RTRN TG COURT: N
OFFENDER TYPE: ADULT-STRAIGHT SENTENCE o
CONVICTICN NOUM: S0000) INDICT NUM: 05-GS-262054 WARRANT NUM: HB93827

DATE SENTENCED..: 11/07/2005 JUDGE LAST..:;: JOEN Fl: &

.8TATUTE: 16-03-0910 . . CDR CODE.: 0085 GPS IND: N

OFFENSE: 1000 KIDNAPPING OFFENSE DATE: 03/19/2005

CHARACT: F FACILITATION OF COUNTS: 01 OFFENSE CNTY: 26 HORRY

PLEA...: G GUILTY TYPE OF CQURT....: 01 GENERAL SESSTO
TYPE SENTENCE... : § ADULY-STRAIGHT 5CDC JURIS DATE..: 11/07/2005 '
TOTAL SENTENCE...: 012 00 000 MAND SERV REQMT..: 010 02 012

INCRRC SENTENCE..: 012 00 000 PAROLE FACTOR....: 2 1/3 SENT, REQ.
PROBATION -SENT...: 000 00 G0O PAROLE SERV REQMT: 939 99 -999

HI? SENT.........: 000 00 -000

RESTITUTION REQMT: N AMT: .00 JAIL CRED: 00000 EXTRA CRED: 00000
CONVICTION STATUS: AC ACTIVE : SENT START DATE: 11/07/2005 DOM.IND: N
CONSECUTIVE IND..: N SPOUSE ABUSE: - STATUTE CLASSIFICATION...: VIOLENT

DNA OFFENSE IND..: ¥ EEC ELIG: ¥ 5CDC CLASSIFICATION......: VIOLENT

SEX REG: Y PRED OFF: W LAST UPDATE: . KMINIT DATE: 02/22/12
NO PAROLE: NO PAROLE CREATED BY.: L ROBERSON DATE: 11/09/65

PFE-NEXT COMVICTION PE9-DETAIN - - PP4-RESTITUTION PAID({FA ONLY) ,

&

ie

T
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I SOUTH CAROLI NA _HENRY McMASTER, Governor
¢ | DEPARTMENT OF ‘CORRECTI ONS " BRYAN P STIRLING, Director

: Safety, Service, and Stewardship :

January 31, 2019

The Honorable H. W. Funderburk, Jr.
South Carolina Administrative Law Court
Edgar A. Brown Building, Suite 224

1205 Pendleton Street ‘
Columbia, SC 29201

Reference:  Inmate Gregory Thomas Pencille, #312332, vs, SCDC
Docket No. 18-ALJ-04-0547-AP
Dear Judge H. W, Funderburk, Jr.:
Find enclosed a copy of the Respondent’s Record, cdrfSist'ing of Inmate Grievance LEECI
724-18, in the above referenced case. Please file the original and return a clocked-in copy of the

cover letter in the enclosed envelope.

Sincerely,

\wamn

-.Cheron Hess
Administrative Asistant
Office of Gerleral

Enclosures

ce:  Inmate Gregory Thomas Pencille, #312332
File:

P.O. Box 21787 - 4444 Broad River Road - Columbia, SC 29221-1787 - Telephone (803) 896-8555

‘http://www.doc.sc.gov Ematl: corrections.info@doc.sc.gov

‘- T | 25
.




[

- CERTIFICATE OF SERVICE

I hereby certify that a copy. of the foregoing document was this date served upon the
following individual(s) by placing’a copy of the same via mail to his/her last known address as

follows:

Inmate Gregory Thomas Pencille
. Inmate Number: 312332

Lee Correctional Institution
Dorm-Room-Bunk: F2-2254-T

‘Columbia, South Carolina
January 31, 2019

/‘b!r’rn Im

South Carofina\Department of Corrections
4444 Broa RIV r Road

(803) 896-3922

rl
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SbDC OFFENDER MANAGEMENT SYS

ROAI2Q0D
‘ROATZ200M RECORD RUDIT AFPLICATION
OMROAUDA

DISPLAY RECORD AUDIT
SCDC#: 312332
NAME.: PENCILLE, GREGQORY THOMAS

AUDIT TYPE: 01 RECORDS.AUDIT

AUDIT DATE: 11/22/05

UPDATED BY: GIESON-WHITE, AUDREY DATE: 11/22/05

<

RECORD AUDIT DISPLAYED. ..

CLEAR: SUMMARY ENTER :DISPLAY NOTES

(90547

TEM - 12/20/18
" C056427
INCARCERATED

CURR STATUS.:
CORR LOC....: LEE
CURR CUSTODY: MI3

' PF8 : FORWARD

26)
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ClLra¥idd MOnday,
PISII00D

»

*sCoC ID:

vecember s,

AUlb

SCDC OFFENIER MANAGEMENT SYSTEM
DISCIPLLNARY "SYSTEM

312332

PENCILLE, GREGORY THOMAS

OFFEHMDER TYPE: ADULT-STRAIGHT

CASEY
00008
00007
00006
00005
00004
00001

OFFENSE
DESCRIPTION
FOSSESSION OF A NEGOT
POSS. OR/ATYEMPT 7O P
USE, BOSS NARC,MARIJ,U
POSSESSION OF CONTRAB

‘POSS. ORfATTEMPT TO P

GAMBLING AND LOAN SHA
#¥*END OF LISTH#*

DISPLAY INMATE OFFENSE HISTORY

SEREOUS MENTAL ILLNESS: N

TYPE .,
ACTION
MAJOR DI
MAJOR DI
MAJOR DI
MAJOR DI
MAJOR DI
OTHER AC

OFFENSE

DATE

10/21/18

10/21/18
11/30/16
10/21/186
10/21/16
02/03/07

HEARING
DATE
11/05/18

11/05/18
12/12/16

11/08/16
11/08/16
/Y

PAGE

NET GT DHO
DECISION -LV

LOST
00000
00000
00000
00000
00000

QoQgo

0001

SELECT A RECORD AND PRESS <ENTER> TO DISPLAY OR <PF04> TO MODIFY
PF11~-QUIT PFlO'MAIN'MENU

PEG-MOGIFY )

<y

I”"..JMIQ.‘SE,D/[\.O‘I‘ GLILTY

12/31/18

C052540

) CURR LOC: I&E
PURCHASED TV REINSTATE 11/ 172019

CONVICTED
CONVICTED
CONVICTED
CONVICTIED
CONVICTED
CLOBED

. QFF

WHWR NS

'[2773_

29



I . Eehibis- M [257
SOUTH CAROLINA . _ HENRY McMASTER, Governor

DEPARTMENT OF CORRECTIONS - BRYAN P. STIRLING, Director
Safety, Service, and Stewardship '

* March 19, 2019

The Honorable H. W. Funderburk, Jr.
South Carolina Administrative Law Court
Edgar A. Brown Building, Suite 224

1205 Pendleton Street

Columbia, South Carolina 29201

Reference:  Inmate Gregorj,; Thomas Pencille, #312332, vs. SCDC
' Docket No. 18-ALJ-04-0547-AP
Dear Judge Funderburk:
" Find enclosed an original and one copy of the Respondent’s Brief on the above
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Docket No.: 18-ALJ-04-0547-AP
Grievance No.: 'LEECI 724-18

Gregory Pencille, #312332, )

)

Appellant, )
! ) RESPONDENT’S BRIEF
V. ) -
) Honorable H. W. Funderburk, Jr.

South Carolina Department of Corrections, ) :
)
)
)

Respondent.

STATEMENT OF THE CASE

This case is before the Administrative Law Courf (“ALC”) pursuant to the a‘ppeal
of Gregory Pencille (“Appellant™), an inmate incarc‘e:;ated with the Department of
Corrections.&“SCDC”). Appellant ﬁled a Step’ One Gneva.nce on August 15, 2018,
claiming his sentence calculation was not correct. This grievance was 1nvest1gated and
denied when it was determined that SCDC has properly calculated Appellant’s sentence.
-Appellant filed a Step Two Grievance on August 30, 2018. This grievance was also
inv?stigated and denied. Appellant subsequently filed his Notice of Appeal. Because
Applellant’s senténce;, including his jail time credit, has been properly calculated, the final
determination of the Department should be affirmed. |

JURISDICTION

The ALC’s jurisdiction to hear this matter is derived entirely from the decision of

‘the South Carolina Supreme Conrt in Al-Shabazs +. State, 338 S.C. 354, 527 S.E.2d 742

(2000). When reviewing SCDC’s decisipns in inmate grievance matters, the ALC sits in

“an appellate capacity. Id. at 377, 527 S.E.2d at 754. Subsequently, the South Carolina

Supreme Court clarified the ALC’s appellate jurisdiction over inmate appeals in Sullivan
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v. 3.C. Dep't of Corr., 355 8.C. 437, 586 S.E.2d 124 (2003). . In affirming, as modified,
the ALC’s en banc décisi"on of McNeil v. S.C. Dep’t of Corr., 02-ALJ-04-00336-AP
(September 5, 2001), the Souith CaroIin‘a Supreme Court held the ALC’s Jurisdiction was
limited to (/) cases in wl‘lich an. inmate contends prison officials have erroneously
calculated his sentence, sentence-related credits, or custody status; (2) cases in which
SCDC has taken an inmate’s state-created liberty interest in major disciplinary hearings;
and (3) cases in which an inmate’s confinement implicates a state-created liberty interest.
See Sullivan, 355 S.C. at 443, 586 S.E.2d at 127 (erphasis added).

In this case, Appellant contends that SCDC has incorrectly caIcuIated hlS
sentence Consequently, the ALC has jUI‘lSdlCtlon to hear his appeal.

-~ STANDARD OF REVIEW

A reviewing court will not cﬁsturb- findings of an administrative ‘agency if its
_findings are supported by substantial evidence on record as a whole. Pearson v. JPS
t..'?onverter & Industry Corp., 327 S.C. 393, 4_89 S.E.2d TZIQ (Ct. App. 1997). “Substantial
evidence” is evidence which, considering the recor_d as a whole, would allow a
reasonable mind to reach the coeclusioe reached by the administrative agency. - Hendlej;
- V. 8.C. State Budget & Control Bd., 325 S.C. 413, 481'S.E.2d 159 (Ct. App. 1996). The
possibility of drawing two inconsistent conclusions from the evidence does not prevent
an administrative agency’s finding from being supported by substantial evidence. Grant
v. 8.C. Coastal Council, 319 S.C. 348, 461 S.E.2d 388 (1995). Administrative agencies
are afforded wide latitude in making decisions, as shown in the deferential standard of

appellate review. Heater of Seabrook, Inc. v. Public Sve. Comm'n of S.C., 332 s.C. 20,

503 S.E.2d 739 (1998).
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ARGUMENT

APPELLANT’S SENTENCE HAS BEEN CORRECTLY
CALCULATED BY RESPONDENT

On August 9, 2010, Appellant was sentenced to thirty years for Criminal Sexual

Conduct in the First Degree (“CSC” 1 See Sentencing Sheet for Indictment Number

2008-GS-26-04686. Appellant was. sentenced under S.C. Code Ann. § 16-3-652, which

“is a felony punishable by impriéomnent for not more than thirty years, according to the
discretion of the court.” By definition, this xﬁeets the classification of a “no, parole
offense.” See S.C. Code Ann. § 24-13-100 (“A ‘no parole offense’ means a class A, B,
or C felony . . . which is pl-mishable by a maximum term of imprisonment for twenty
.years or more.” ;.§ 24-13-150 (generally, stating that offenses carrying twenty years or
more are 85% no-parole offenses); § 16-1-30 (“All criminal offeﬁses created by statute
after Julf 1, 1993, must be_ classified according to the maximum term of Imprisonment
provided in the statute and pursuant to Sections 16-1-10 and 16-1-20 . . . .-”); § 16-1-
-20(A)(1) (“A person convicted of classified offenses, must be imprisoned as follows: (D
'for a Class A felony, not more than thirty years.”). Therefore, Appellant must be
incarceraéed at least 85% of his sentence. -

Appellant argues that his CSC conviction start date should be November 7,-2005,
based on his Kidnapping conviction. However, this is not correct. As shown in the
Record, Appellant was credited 677 da_ys of jail time cred}t for his CSC sentence. See
Commitment Application Inquiry for Conviction Number 2, SC Code Ann. § 24-13-40

states;

! Appellant also has a conviction from Kidnapping; for which he was sentenced to twelve years’
incarceration on November 7, 2005. See Sentencing Sheet for Indictment Number 2005-GS-26-2054. This
sentence has already been completed.

[32]
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The computation of the time served by prisoners under sentences imposed
by the courts, of this State must be calculated from the date of the
tmposition of the sentence. [. . .] Int every case in computing the time
served by a prisoner, full credit against the sentence must be given for
time served prior to trial and sentencing, and may be given for any time
spent under monitored house arrest. Provided, however, that credit for
time served prior to trial and sentencing shall not be given: (1) when
the prisoner at the time he was’ imprisoned prior to trial was an escapee
from another penal institution; or (2) when the prisoner is serving a
sentence for one offense and is awaiting trial and sentence for a
second offense in which case he shall not receive credit for time served
prior to trial in a reduction of his sentence for the second offense.

(Emphasis added). Therefore, Appellant is not entitled to jail time beginning Novernber
7, 2005, as he was serving his Kidnapping c;onv-iction. See Sentencing Sheet for
Indictmént Number 2005-GS-26-2054 and the Conviction Summary sheet.

SCDC is ““confined to the face of the senténcing sheets in determining the length
of a sentence [unless . . ] there is an ambiguity in the sentencing sheéts.” Tant v. S.
Carolina Dep't of Corr., 408 S.C. 334, 33‘7, 759 S.E.2d 398, 399 (2014j, reh'g a(em'ed
, :(iuly 10, 2'014). Appellant’s sentencing sheet, which was filed with the Record, is in no
way ambiguous. Appellant’s CSC sentencing sheet was clear that he should be credited
with jail time “since October 2008”. See Sentencing Sheet for Indictment Number 2008-
GS-26-046_86. Therefore,,677 days were added to his conviction as there are 677 days
between October 1, 2008 and A’ugust- 9, 2010. Based on this jail time and his 85%
sentence calculation, Appellant’s n‘lax-out date is March 26, 2034.

Appellant has not carried his burden to demonstrate SCDC is incorrectly

h calculating his sentence. Therefore, SCDC respectfully requests its decision -denying

Appellant’é Step Two Grievance be upheld.
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CONCLUSION

RESPONDENT"S FINAL AGENCY DECISION IS SUPPORTED
BY SUBSTANTIAL EVIDENCE

The record. conclusively establishes that the “substantial evidence on the whole

record” supports the Department’s final agency decision. Appeliant has the burden of _

prbving that the decision of the Department is clearly erroneous, or arbitrary or
capricious, or an abuse of discretion. See Porter v. Public Service Comm n, 333 8.C. 12,
507 S.E.2d 328 (1993). Appellant has not met this burden, and the Department’s final

agency decision should be upheld. -

Respectfully submitted,

KenseyE. B arrett X

Deputy General Counsel

South Carolina Department of Corrections
4444 Broad River Road

Columbia, South Carolina 29221
(803)896-8508 -

March 19, 2019
Columbia, South Carolina -
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SOUTH CAROLINA ﬁENRYMcMASTER Governor

LEPREY Sy e

DEPARTMENT OF CORRECTIONS ' BRYAN P, STIRLING, Director
Safety, Service, and Stewardship

OFFICE OF GENERAL COUNSEL-
November 21, 2019

The Honorable Jenny A. Kitchings
Cletk of Court, S.C. Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211

RE: Gregoty Pencille, #312332 v. South Carolina Department of Correctmns
Appellate Case No. 2019-001410

Dear Ms. Kitchings:

Enclosed please find the original and a copy of the Initial Brief of Respondent, Designation of
Matter to be Included in the Recotrd on Appeal, and Motion to File Out of Time, with six (6)

- copies for the Court, in the above captioned appeal, élong with Proof of Service. Please file the
originals and copies of the motion with the Court, and clock stamp and return the second set of
copies to myself in the enclosed, stamped envelope.

Thank you for your attention to this matter, and please do not hesitate to contact me should you
have any questions or concerns.

Sincerely,

AP

. 'Kensey Evans
Deputy General Counsel

South Carolina Departm\ent of Corrections

cc: - Gregory Pencille, 312332
Evans Correctional Institution
4A-0253-B
610 Highway 9 West
Bennettsville, SC 29512

PO. Box 21787 - 4444 Broad River Road - Columbm, SC29221-1787 - Telephone (803) 896 8555
http://www.doc.sc.gov  Email: corrections.info@doc.sc.gov

>



STATE OF SOUTH CAROLINA
In The Court of Appeals
APPEAL FROM THE' ADMINISTRATIVE LAW COURT'
" Administrative Law Judge H. W. Funderburk, Jr.

ALC Case No. 18-ALJ-04-0547-AP
Appellate Case No. 2019-001410

GREGORY PENCILLE, # 312332,
APPELLANT,

A
SOUTH CAROLINA DEPARTMENT OF CORRECTIONS,

RESPONDENT.

- - INITIAL BRIEF OF RESPONDENT

SOUTH CAROLINA DEPARTMENT
OF CORRECTIONS

Kensey Evans

Deputy General Counsel

Office of General Counsel

South Carolina Department of Corrections
Post Office Box 21787 - _
Columbia, South Carolina 29221

(803) 896-8508

ATTORNEY FOR RESPONDENT
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STATEMENT OF ISSUE ON APPEAL .

THE ADMINISTilATIVE LAW COURT PROPERLY AFFIRMED THE
. DECISION OF THE DEPARTMENT OF CORRECTIONS WHERE APPELLANT

FAILED TO SHOW THE DEPARTMENT’S CALCULATION OF HIS SENTENCE
WAS INCORRECT. . '



STATEMENT OF THE CASE

This matter comes before the Court pursuant to the appeal of Gregory Pencille, an
inmate incarcerated with the Department of Corrections. Appellant filed a Step One Grievance
on August 15, 2018, seeking a change to his sentence cai;:ulation. This grievance was
investigated and denied w.hen it wasA determined that SCDC has properly calculated
A}ﬁpel_lant’s sentence. Appt;,llant- filed a Step. Two Grievance on August 30, 2018. This
gr'ievance was aléo -investiéated and denied. _Appellant filed a Notice of Appeal in the
Administrative Law Court on November 15, 2018. Thereafter, on JuI'y 24, 2019, the

Honorable H. W. Funderburk, Jr. issued an order afﬁnning the decision of the Department of

Corrections. This appeal follows.



STANDARD OF REVIEW

S.C. Code Ann. § 1-23-610(B) provides the applicable standard of review: -

The review of the administrative law judge’s order must be confined to
the record. The reviewing tribunal may affirm the decision or remand
the case for further proceedings; or it may reverse or modify the
decisioh if the substantive rights of the petitioner have been prejudiced
because the finding, conclusion, or decision is:

@
®
©
@
@

o)

in violation of constitutional or statutm:y provisions;
in excess of the st:atutory authority of the agenc‘y;
made upon unlawful procedure,

affected by other er;ror of law;

clearly erroneous in view “of the reliable, probative and
substantial evidence on the whole record; or o

arbitrary or capricious or characterized by abuse of discretion or-
clearly unwarranted exercise of discretion.

S.C. Code Ann. § 1-23-380(5).

In an appeal of a {inal decision of an administrative agency, the standard of appellate

review is whether the ALC’s findings are supported by substantial evidence. S.C. Code Ann. §

1-23-610(B). “Substantial evidence” is evidence which, considering the record as a whole,

- would allow a reasonable mind to reach the same conclusion that administrative agency

reached. Hendley v S.C. State Budget & Control Bd., 325 S.C. 413,481 S.E.2d 159 (Ct. App.

1996). A reviewing court shall not substitute its own judgment for that of the ALC as to

findings of fact, but it may reverse or modify decisions that are controlled by errors of law or

that are clearly erroneous in view of the substantial evidence on the record as a whole. Id.



ARGUMENT

THE ADMINISTRATIVE LAW COURT PROPERLY AFFIRMED THE
DECISION OF THE DEPARTMENT OF CORRECTIONS WHERE APPELLANT

FAILED TO SHOW THE DEPARTMENT’S CALCULATION OF HIS SENTENCE

WAS INCORRECT.

In this case, the Administrative Law Court properly affirmed the decision of the
Department of Corrections, and Apbellant has failed to show that the Department of
Corrections committed any error with respect to— the calculation of his sentence. On August9,
2010, Appellant was sentenced to thillty years for Criminal Sexual Conduct in the First Degree
(“CSC”)." See Senténci‘ng Sheet for Indictment Number 2008-GS-26-04686. Appellant was
sentenced under S.C. Code Ann. § 16-3-652, which “is a felony punishable by imprisonment
for not more than thirty years, according to the discretion of the court.” By definition, this
meets the classification of a “no parole offense.” See S.C. Code Ann. § 24-13-100 (*“A ‘no
parole offense’ means a class A, B, or C felony . . . which is punishable by a maximum term of
imprisonment for twenty years or more.”); § 24-13-150 (generally, stating that offenses
carrying twenty years or more are 85% no-parole offensés); § 16—1_—30 (“All criminal offenses
created by statute after July'l, 1993, must be classified according to the maximum term of

imprisonment provided in the statute and pursuant to Sections 16-1-10 and 16-1-20 ... . M) 8

16-1-20(A)(1) (“A person convicted of classified offenses, must be imprisoned as follows: (1}

for a Class A felony, not more than thirty years.”). Therefore, Appeilant must be incarcerated .

" at least 85% of his sentence.

! Appellant also has a conviction from Kidnapping, for which he was sentenced to twelve
years’ incarceration on November 7, 2005. See Sentencing Sheet for Indictment Number
2005-GS-26-2054. This sentence has already been completed.

4

6.



Appellant argues that his éSC coﬁviction start date should be November 7, 2005,
based on his Kidnapping conviction.” However, this is not correct. Appellant was credited 677
days of jail time credit for his CSC sentence. See Commitment Application Inquiry for
Conviction Number 2. S.C. Code Ann. § 24-13-40 states:

The computation of the time served by prisoners under sentences imposed by |
th_e courts-of this State must be calculated from the date of the imposition of
the sentence. [. . .] In every case in computing the time served by a prisoner,
full credit against the sentence must be given for time served prior to trial and
sentencing, and- may be given for any time spent under monitored house arrest.
Provided, however, that credit for time served prior to trial and
sentencing shall not be given: (1) when the prisoner at the time he was
imprisoned prior to trial was an escapee from another penal institution; or (2)
when the prisoner is serving a sentence for one offense and is awaiting
trial and sentence for a second offense in which case he shall not receive
credit for time served prior to trial in a reduction of his sentence for the
second offense. '

(Emphasis added). Thefefore, Appellant is not entitled to jail time beginning November 7,

2005, as he was serving his Kidnapping conviction. ‘See Sentencing Sheet for Indictment

.Number 2005-GS-26-2054 and the Conviction Summary sheet; see also ALC Order, p. 3.
SCDC is “confined to the face of the sentencing ;sheets in determining the length of a
sentence [unless. ..] there is an ambiguity in the sentencing sheets.” Tantv. S. Carolina Dep't
of Corr.,408 S.C. 334,337,759 S.E.2d 398, 399 (2014), reh'g denied (July 10, 2014); see also
ALC Order, p. 3. Appellant’s sentencing sheet, is in no way ambiguous. Appellant’s CSC
sentencing sheet was clear that he should be credited with jail time “since October 2008”. See
Seriténcing Sheet for Indictment Number 2008-GS-26-04686; see also ALC Order, p. 3,2

Therefore, 677 days were added to his conviction as there are 677 days between October 1,

2 To be clear, this is the only jail time to which Appellant is entitled on this conviction due to his previous
conviction of Kidnapping for which he was already serving. This was explained in more details in the
foregoing paragraphs.



2008 and August 9, 2010. Based on th1s jail tlme ad his 85% sentence calculation,

Appellant’s max-out date is March. 26 2034.

The record conclusively establishes that the “substantial evidenceon the whole record”
supports the Depaﬁment’s final agency decision. Appellant has the burden of proving that the
decision of the Depértment is clearly erroneous, or‘ arbitrary or capricious, or an abuse of
discretion. See Portér v. Public Service Comm’n, 333 S.C. 12, 507 S.E.2d 328 (1998).
Appellant has not met his burden to demonstrate SCDC is inéorrectly calculating his sentence.

CONCLUSION

For the foregoing reasons, the Court should affirm the Administrative Law Court’s
decision below,
Respectfully submitted,

SOUTH CAROLINA DEPARTMENT
OF CORRECTIONS

U Ve

ensey Evans
Deputy General Counsel
Office of General Counsel
South Carolina Department of Corrections
Post Office Box 21787
Columbia, South Carolina 29221
"(803) 896-8508

November 21, 2019

By



STATE OF SOUTH CAROLINA
In The Court of Appeals
- APPEAL FROM THE ADMINISTRATIVE LAW COURT
" Administrative Law Judge H.. W. Funderburk, Jr.

ALC Case No. 18-ALJ-04-0547-AP
Appellate Case No. 2019-001410

GREGORY PENCILLE, #.312332,
APPELLANT,
V.
SOUTH CAROLINA DEPARTMENT OF CORRECTIONS,

RESPONDENT.

-

RESPONDENT’S DESIGNATION OF MATTER
TO BE INCLUDED IN THE RECORD ON APPEAL
The Respondent submits that the following should be included in the Record 6n Appeal:
(1) Step One and Step Two Grievance Forms;
(2) All filings in the Administrative Law Court; ‘ _
(3) Administrative Law Judge Funderburk’s Order dated July 24, 2019.

The undersigned hereby certifies this Designation contains no matter that is irrelevant to

this appeal.

Kensey Evans

Deputy General Counsel

South Carolina Department of Corrections
Post Office Box 21787

Columbia, South Carolina 29221

(803) 896-8508

ATTORNEY FOR RESPONDENT

November 21,2019
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STATE OF SOUTH CAROLINA
In The Court of Appeals
APPEAL FROM THE ADMINISTRATIVE LAW COURT
Administrative Law Judge H. W. Funderburk, Jr.

ALC.Case No. 18-ALJ-04-0547-AP
Appellate Case No. 2019-001410

GREGORY PENCILLE, # 312332,
- APPELLANT,

V.
SOUTH CAROLINA DEPARTMENT OF CORRECTIONS,

RESPONDENT.

CERTIFICATE OF SERVICE

4

Undersigned counsel hereby certifies that on today’s date she mailed a copy of the

Initial Brief of Respondent and Designation of Matter to be Included in the Record on

~

Appeal to Appellant, addressed as follows: Gregory Pencille, Evans Correctional

Institution, 4A- 0253 B, 610 nghway 0 West, Bennettsvxlle SC29512.

. . . ﬂ/\/ T Z
‘ I(sey Evans

Deputy General Counsel

Office of General Counsel

South Carolina Department of Corrections

Post Office Box 21787

- Columbia, S. C. 29221

November 21, 2019 - ) (803) 896-8508




STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM THE ADMINISTRATIVE LAW COURT

Administrative Law Judge H. W. Funderburk, Jr.

ALC Case No. 18-ALJ-04-0547-AP
Appellate Case No. 2019-001410

GREGORY PENCILLE, # 312332,
APPELLANT,
V.

SOUTH CAROLINA DEPARTMENT OF CORREECTIONS,

RESPONDENT.

CERTIFICATE OF SERVICE

~

Undersigned counsel hereby certifies that on today’s date, she mailed a copy of the :

Motion to File out of Time to 'Appellant via U.S. Mail addressed as follows: Gregory

I '

- Pencille, Evans Correctional Institution‘, 4A-6253—B, 610 Highway 9 West, Bennettsville,

Zr N

Kensey Evans

Deputy General Counsel

Office of General Counsel

S. C. Department of Corrections
Post Office Box 21787
Columbia, S. C. 29221

(803) 896-8508

'SC 29512.

" November 21, 2019



STATE OF SOUTH CAROLINA
In The Court of Appeals
APPEAL FROM THE ADMINISTRATIVE LAW COURT
" Administrative Law Judge H. W. Funderburk; Jr.

ALC Case No. 18-ALI-04-0547-AP
Appellate Case No. 2019-001410

GREGORY PENCILLE, # 312332,
APPELLANT,
V. |
SOUTH CAROLINA DEPARTMENT OF CORRECTIONS,
l - RESPONDENT.

L

MOTION TO FILE OUT OF TIME

The Initial Brief of Respondent and Deéignation of Matter were due to be served
and filed on November 16, 2019. - Due to an oversight on the part of: the undersigned,
" Respondent has not filed its brief. Respondent is hereby requesting to file Respondent’s
Initial Brief out of time. No pi‘evious motions have been filed on behalf of Respondent at
this time.

WHEREii‘ORE, Respondent respectfully requests that this Court allow the

Motion for Extension for Time be filed out of time.



November 21, 2019

Respectfully submitted,

SOUTH CAROLINA DEPARTMENT
OF CORRECTIONS

h

“Kensey E. Barrett:

Deputy General Counsel

Office of General Counsel

S.C. Department of Corrections
Post Office Box 21787
Columbia, South Carolina 29221
(803) 896-1805

ATTORNEY FOR RESPONDENT



The South Carolina Court of Appeals

Appeal from the Administrative law Court

Hon. H.W. Funderburk, Jr.
Case No. 2019-001410
Gregory Pencille, #312332, Appellant

V.

South Carolina Department of Corrections, Respondent

[INITIAL] REPLY BRIEF/ MOTION TO STRIKE '

Appellant requests that this court review, its order from March *12, 2020. In which
this order states, [Appellant has filed a “motion to amend and file “letter to clerk’ as motion for
default judgement/ motion to compel response of previous filings.” The request for default
judgement is denied.]. ' '

In this statement the court does not stipulate whether “motion to compel response of
previous filitigs”; was granted or denied. As such by this court’s order, appellant moves to file
Motion to Strike respondent’s Initial Brief and amended Designation of Matter (“DOM>). 1)
Respondents brief for failing to file timely and for failing to show “good cause” for filing out of
time. 2) Respondent’s amended DOM for failing to file by motion making the DOM filed out of
time. Furthermore, the respondent amended her DOM without requesting by motion which is in
violation of SCRAP 240(g) resulting in the abandenment of the motion or failing to file timely.

1

64



Appellant reargues “ Notice to Court” originally filed Nov. 27%, 2020. As evidence in
support of Motion to Strike.

In the above entitled case the appellant addresses the court by way of motion that
pursuant to Rule 208 (2) SCACR. Brief of Respondent, within (30) thirty days after service of
appellants brief, respondent shall serve one copy of his brief on all parties to the appeal.. .”

Appellants® Initial brief was served and filed with certificate of service October 16%,
2019. By affirmation of Respondent, respondent’s Initial brief was due to b served and filed on
November 16™, 2019, Respondent’s request to file out of time states respondent failed to timely
file “due to an overéight”. This in no form can be considered as (good cause) shown. The
respondent is represented by a professional attorney and should be held to that professional
standard. And as such, appellant states as follows:

“Pursuant to Rule 208 (a)(4), upon failure of respondent to timely file a brief, the
appellate court [may take such action as it deems proper]. The South Carolina Courts have
recognized the failure of a respondent to file a brief could justify a reversal. Turner v. Santee
Cement Carriers, Inc, 272 S.C. 91. 96 282 S.E.2d 858.860 (1981); Robinson v. Hassiotis. 364
S.C. 92, 93n2 610 S.E.2d 858n2. (ct.app2005). noting the respondent had not filed a brief and
this court may take such action as it deems proper, including reversal.

Furthermore, when respondent does not file a brief; this court has found it proper to
address the issues presented by the appellant, Durham v, United Companies, fin. Corp. 326 8.C.
403, 404. 483 S.E.2d 786 (ct. app.1997); Wierszewski v. Tokarick, 308 S.C. 441, 444n?..
4188.E.2d557. 559n2. (ct. appl1992) . stating where the respondent failed to file a brief [it was
proper to reverse on the points presented rather than to search the record for reasons to affirm].

As it is against court rules to address issues presented in respondents initial brief in this
filing, appellant merely states respondents arguments are without merit,

Also, appellant recogmzes to this court the redundancy as to which the respondent has
argucd through this cases progression. Facts remain that previous decisions to appellants
substantive rights have been prejudiced by the findings, conclusions, and decisions in violation
of 8.C. code Ann § 1-23-610(B)(a-f). And under Equal Protection of the U.S. and State
constitutions had appellant failed to timely file his initial brief [Pro-Se] this court would have

" dismissed his appeal.

Appellant does not understand this courts motive as to actions granted and/or denied in
the March 12%, 2020 order. As to apbellants layman understanding by granting respondent’s
continued violations of court rules and denying appellants request for respondent to follow court
rules prejudices appellants Due process and Fundamental Faimess Doctrines.
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Therefore, appellant prays this court reverées the decision of the administrative law judge
and requires the Dept. of Correction to recalculate Pencille's sentence from Nov. 5%, 2005 and

remove added sentence conditions.”

Date: March }(5 , 2020

Gregory Pencille, #312332
Appellant, Pro Se

Certificate of service -

I hereby certify that Gregory Pencille on the

day of March, 2020. In

Bennetisville 8.C. Served Initial reply brief/ motion to strike on all parties by depositing the
same in the U.S. mail, postage prépaid or in the institutions mailroom and addressed as follows;

Jenny A. Kitchings, clerk
S.C. Court of Appeals
P.O. Box 11629
Columbia, S.C. 29211

Date:%?é’?/k 75 ;2020

SWORN to and subscribed before me this Q[ '}UI
Day of _“7¥) —. 203D
(L.S.)

_ Notary Public
My Commission Expires: & Z { 2 / Q ‘}"‘/

S.C. General Counsel, SCDC
P.O. Box 21787 ‘
Columbia S.C, 29221

Gregory Pencille, #312332
Evaus CI F4A-275

610 Hwy 9 West
Bennettsville, S.C. 29512
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The South Carolina Court of Appeals

" Appeal from the Administrative law Court

Hon. H.W. Funderburk, Jr.
Case No. 2019-001410
Gregory Pencille, #312332, Appellant

V.

South Carolina Department of Corrections, Respondent

REPLY TO RESONSE FROM THIS COURT

Af

Comes now, Gregory Pencille, #312332, 1;:;::,‘u;odl.xly swears and deposes the following;
Appellant Pencille requests explanation of the letter dated April, 23,2020 and received by
appellant on April 28%, 2020. In which the court states that no action will be taken on the
appellant's “Motion to strike the respondent’s Initial brief and Amended Designation of matter”
filed on March 1%, 2020 Pursuant to rule 221(c) SCACR. Rule 221(c) clearly states that it
pertains to petitions for rehearing. Appellant clearly points out the prejudice of granting the brief
and designation filings. And this court only responded to pait of appellant’s filing. By the court
not addressing the original responses of the appellant from “way back” this court has acted in a
prejudicial manner and has voided justice. The court is acting outside the scope of the judicial
system in this matter and ruling on the matter as a whole in the favor of the appellant is the only
way to bring this case back inside its bounds of the law. By the order filed on March 121, 2020
in which the court allowed illegal and prejudicial filings of the respondent’s and allowing the
appellant to file a reply brief it allowed the previous briefs to again be heard and properly be
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ruled on but also allowed the motion to strike to be timely filed and this court to “take action”
on the motion. '

Appellant does not understand 1} why the court would use a rule that does not apply to
the situation, rule 12(f) SCRCP motion to strike is plainly net a motion for rehearing. 2) even if
rule 221(c) did apply “which it does not”, the action this court would take on the motion would
have the effect of dismissing or finally deciding a party's appeal. Respondent would not have
admissible evidence and this-court would decide the case based on the appellant's filings alone
as is just. )

The only reasbning appellant can arrive at ;E this court has abused its discretion in this
matter. An abuse of discretion occurs when the conclusions of the court are either controlled by
an error of law or are based on unsupported factual conclusions Belle Hall Plantation

"Homowner's Association. Inc V. Murray, 419 8.C. 605, 799 S.E.2d 310. An error of law by the
court is by definition an abuse of discretion, Gannett Co., Inc v. Clark const. Group, Inc.286 F3d
737 (2002)._ A'court's ruling on the admissibility of evidence (or properly filed motions and
petitions) will not be reversed on appeal absent an abuse of discretion or the commission of legal
error which results in prejudice. State v. Horton, 359 S$.C. 555, 598 S.E.2d 279 (2004). In which
both an abuse of discretion and legal error has occurred in this case.

As it stands the appellant does not know where or at what point this case is at and would
like guidance as to the next proper filing.

Appellant requests this court take action on previous proper and timely filed motion.

Q‘ﬁﬂ/
: '\(_}’regory Pencille, #312332
Cc: Kensey Evans, Es'quire : Evans CI F4A-275
610 Hwy 9 West
Bennettsville, S.C. 29512°
Appellant, Pro se

Date: May g : 2020
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SWORN to and subscrived before me this 7%

Dayof “FYY¥Z, , L DD |
sd - udlpia? LS)
Notary Public

My Commission Expires; < l / 7{/ Q_Ll_/

Certificate of service

o1 ! .
[ hereby certify that Gregory Pencille on the S day of May, 2020. In
Bennettsville S.C. Served reply to response of this court on all parties by depositing the same in
the U.S. mail, postage prepaid or in the institutions mailroom and addressed as follows;

Jenny A. Kitchings, clerk . S.C. General Counsel, SCDC

S8.C. Court of Appeals P.O.Box 21787
‘P.O. Box.11629 ) Columbia S.C. 29221

Columbia, S.C. 29211

Gregory Pencille, #31233
Evans CI F4A-275

610 Hwy 9 West
Bennettsville, S.C. 29512
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A
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STATEMENT OF ISSUE, ON APPEAL

‘ THE ADMINISTRATIVE LAW COURT PROPERLY AFFIRMED THE

DECISION OF THE DEPARTMENT OF CORRECTIONS WHERE APPELLANT
FAILED TO SHOW THE DEPARTMENT’S CALCULATION OF HIS SENTENCE
; WAS INCORRECT

&3



STATEMENT OF THE CASE

This matter comes before the Court pursuant to the appeal of Gregory Pencille, an
inmate incarcerated with the Department of Corrections. Appellant filed a Step One Grievance
on August 15; 2018, seeking‘ a change to his sentence calculation. This grievance was
investigate'd and denied when it was determined that SCDC has properly calculated
Appellant’s sentence. Appellant filed a Step Two. Grievance on August 30, 2018. This
grievance was also investigated and denied. Appellant filed a Notice of Appeal in the
Administrative Law Court on November 15, 2018. Thereafter, on July 24, 2019, the
Honorable H. W. Funderburk, Jr. issued an order affirming the decision of the Department of

Corrections. This appeal follows.



- STANDARD OF REVIEW

S.C. Code Ann. § 1-23-610(B) provides the applicable standard of review:
The review of the administrative law judge’s order must be confined to
the record. The reviewing tribunal may affirm the decision or remand
the case for further proceédings; or it may reverse or modify the
decision if the substantive rights of the petitioner have been prejudiced
‘because the finding, conclusion, or decision is:
(a) + in violation of constitutional or statutory provisions;
(b)  inexcess of the statutory authority of the agency;
(c) made upon unlawful procedure;

(d) . affected by other error of law; -

(e) clearly erroneous -in view of the reliable, probative and
substantial evidence on the whole record; or

® arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

S.C..Code Ann. § 1-23-380(5).

In an appeal of a final decision of an administrative agency, the standard of appellate
(

review is whether the ALC’s findings are supported by substantial evidence. - S.C. Code Ann. §

1-23-610(B). “Substantial evidence” is evidence which, considering the record as a whole,
would allow a reasonable mind to reach the same conclusion that administrative agency
reached. Hendley v. S.C. State Budget & Control Bd., 325 S.C. 413,481 S.E.2d 159 (Ct. App.

1996). A reviewing court shall not substitute its own judgment for that of the ALC as to

findings of fact, but it may reverse or modify decisions that are controlled by errors of law or

that are clearly erroneous in view of the substantial evidence on the record as a whole. Id.



ARGUMENT

THE ADMINISTRATIVE LAW COURT PROPERLY AFFIRMED THE
DECISION OF THE DEPARTMENT OF CORRECTIONS WHERE APPELLANT
FAILED TO SHOW THE DEPARTMENT’S CALCULATION OF HIS SENTENCE
WAS INCORRECT.

In this case, the Administrative Law Court properly affirmed the decision of the
Department: of Corrections, and Appellént has faiﬂled to show that the Department of
Corrections committed any error with respect to the calculation of his sentence. On August 9,
» 12010, Appellant was sentenced to thirty years for Criminai Sexual Conduct in thé First Degree
(“CSC”).! SeeR. p.7. Appellant was sentenced under S.C. COdE; Ann. § 16-3-652, which “is
a felony punishable by imprisonment fot not more than thirty years, according to the discretion
r of the court.” By definition, this meets the classification of a “no parole offense.” See S.C.
éode Ann. § 24-13-100 (“A ‘no parole offense’ means a class A, B, or C felony . .. which is
punishable by a maximum term of imprisonment for twenty years or more.”); § 24-13-150
(generally, stating that offenses carryiné twenty years or more are 85% no-parole offenses); §
16-1-30 (“All criminal offenses created by statute after July 1, 1993, must be classified
according to the maximum term of imprisonment provided in the statute and pursuant to
Sections 16-1-10 and 16-1-20 . ...”); § 16-1-20(A)(1) (“A person convicted of classified
offenses, must be imprisoned as follows: (1) for a Class A felony, not more than thirty years.”).
Therefore, Appellant must be incarcerated'at least 85% of his sentence:.

Appellant argues that his CSC conviction start date should ‘tl)e November 7, 2005,

based on his Kidnapping conviction. However, this is not correct. Appellant was credited 677

days of jail time credit for his CSC sentence. See R.p.21. 8.C. Code Ann. § 24-13-40 states:

! Appeliant also has a conviction from Kidnapping, for which he was sentenced to twelve years” incarceration on

4
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The computation of the time served by prisoners under sentences imposed by
the courts of this State must be calculated from the date of the imposition of
the sentence. [. . .] In every case in computing the time served by a prisoner,
full credit against the sentence must be given for time served prior to trial and

* sentencing, and may be given for any time spent under monitored house arrest.
Provided, however, that credit for time served prior to trial and
sentencing shall not be given: (1) when the prisoner at the time he was
imprisoned prior to trial was an escapee from another penal institution; or (2)
when the prisoner is serving a sentence for one offense and is awaiting
trial and sentence for a second offense in which case he shall not receive
credit for time served prior to trial in a reduction of his sentence for the
second offense.

(Emphasis added). Therefore, Appellant is not entitled to jail time beginning November 7,

2005; as he was serving his Kidnapping conviction. See R. pp. 3; 6; 19-20.

SCDC is “confined to the face of the sentencing sheets in determining the length of a.

~ sentence [unless . . .] there is an ambi gui;:y in the sentencing sheets.” Tantv. S. Carolina Dep't
of(li'orr., 408 S.C. 334,337,759 S.E.2d 398, 399 (2014), reh'g denied (July l10, 2014); see also
ALC Order, p. 3. Appellant’s sentencing sheet, is in no way ambiguous. Appellar;t’s'CSC
sentencing sheet was clear that he should be crediteci with jail time “since October 2008”.% See

_R. pp. 3; 7. Therefore, 677 days were added to his conviction as there are 677 days between

!
i

October 1,2008 and August 9, 2010. Based on this jail time and his 85% sentence calculation,

&

Appellant’s max-out date is March 26, 2034.

The record conclusively establishes that the “substantial evidence on the whole record™

supports the Department’s final agency decision. Appellant has the burden of proving that the .

decision of the Department is clearly erroneous, or arbitrary or capricious, or an abuse of

November 7, 2005. See R. p. 6. This sentence has already been completed.
2 To be clear, this is the only jail time to which Appellant is entitled on this conviction due to his previous
conviction of Kidnapping for which he was already serving. This was explained in more details in the foregoing

paragraphs.
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discretion. See Porter v. Public Service Comm 'n, 333 S.C. 12, 507 S.E:2d 328 (1998).
Appellant has not met his burden to demonstrate SCDC is incorrectly calculating his sentence.

CONCLUSION

For the foregoing reasons, the Court should affirm the Administtative Law Court’s

decision below.
Respectfully submitted,

SOUTH CAROLINA DEPARTMENT
OF CORRECTIONS

7\ aVaret

Kensey Evans .

Deputy General Counsel

Office of General Counsel

South Carolina Department of Corrections
Post Office Box 21787

Columbia, South Carolina 29221

(803) 896-8508 .

‘September 1, 2020
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