The Supreme Court of South Carolina

Todd Michael Sowell, Petitioner,

State of South Carolina, Respondent.

The Honorable Clifton Newman
Richland County
Trial Court Case No. 2009-CP-40-02686

ORDER

The request for an extension until April 25, 2012 to serve and file the
Return to the Petition for Writ of Certiorari is granted. Pursuant to this
Court's order dated March 18, 2009, any further extension request must be
based on a showing of good cause.

IT IS SO ORDERED.
JEAN H. TOAL, CHIEF JUSTICE

BY Xovurn 54[54/
Clerk J
Columbia, South Carohna VX% %

March 27, 2012

cc: Appellate Defender Kathrine H. Hudgins
Assistant Attorney General Robert Corney



ALAN WILSON
ATTORNEY GENERAL

March 23, 2012

The Honorable Daniel E. Shearouse
Clerk, Supreme Court of South Carolina
Post Office Box 11330

Columbia, South Carolina 29211

RE: Todd M. Sowell, 238581 v. State of South Carolina
2009-CP-400-02686

Dear Mr. Shearouse:
The Return to Petition for Writ of Certiorari in the above appeal is due to be served
and filed on today. However, this is to respectfully request a 30-day extension until April

25, 2012 in which to serve and file this Return.

~ This extension request is not intended for the purpose of delay. Rather, this
extension request is necessitated by a heavy workload.

Sincerely,

e

Robert D. Corney
Assistant Attorney General

RDC:jri

cc: Kathrine H. Hudgins; SC Office of Appellate Defense

RemaerT C. DENNIS BULDING « PosT OFFICE Box 11549+ CoLumsia, SC 292111549 « TELEPHONE 803-734-3970 « FACSIMILE 803-253-6283



The ‘%upreme@uurt of %nutfj Carolina

Todd Michael Sowell, Petitioner,

State of South Carolina, Respondent.

The Honorable Clifton Newman
Richland County
Trial Court Case No. 2009-CP-40-02686

ORDER

Petitioner seeks an extension until February 10, 2012 to serve and file the Petition
for Writ of Certiorari and Appendix, and asserts that extraordinary circumstances
justify this extension. The opposing party consents to the extension. The request for
an extension is granted. Pursuant to this Court's order dated March 18, 2009, any
further extension request must show the existence of extraordinary circumstances,
state what actions are being taken to insure that no further extensions will be required,
and be signed by the appropriate attorne

IT IS SO ORDERED.

CJ.

U For the Court

Columbia, South Carolina

January / 2 ,2012

cc:  Appellate Defender Kathrine H. Hudgins
Assistant Attorney General Brian T. Petrano



IN THE SUPREME COURT

STATE OF SOUTH CAROLINA @OQ/G//V

Appeal from Richland County RECEEVE TR

Cliftion Newman, Circuit Court Judge

JAN 11 201
TODD MICHAEL SOWELL, - $.C. Supreme Court
PETITIONER,
V.
STATE OF SOUTH CAROLINA,
RESPONDENT
PETITION FOR EXTENSION OF TIME 6

IN WHICH TO FILE THE PETITION FOR WRIT OF CERTIORARI
AND ACCOMPANYING APPENDIX

Counsel for Todd Michael Sowell petitions the Court for a final thirty day extension, until
February 10, 2012 in which to file the petition for writ of certiorari and accompanying appendix in this

case. In support of this petition, counsel shows:

1. The petition for writ of certiorari and accompanying appendix are due to be filed with the Court
today. |
2. Counsel for Mr. Sowell respectfully submits that extraordinary circumstances exist which warrant

the granting of an additional extension of time. Given the number of extensions previously granted and the
order in which counsel attempts to manage her caseload, counsel hopes that no further extension requests
will be required.

3. Counsel filed the initial brief of appellant and designation of matter in State v. Craig Keeling on

January 9, 2012. Counsel filed the petition for rehearing in Lorenzo R. Nicholson v. State on January 5,

2011. Counsel filed the petition for rehearing in State v. Tawanda Williams on December 22, 2011.

The initial brief of appellant and designation of matter in State v. Jeffrey Herrmann was filed on

December 21, 2011. The petition for writ of certiorari and accompanying appendix in Troy Goffe v.
State were filed on December 16, 201 1. Counsel filed the initial brief of appellant and designation of

matter in State v. Travis Teasley on December 15, 2011. Counsel had two oral arguments in the Court

of Appeals on the week of December 5, 2011. On December 6, 2011 had an oral argument in the case



of State v. Daniel Jenkins. On December 7, 2011, counsel argued the case of State v. Robert Phipps.

Counsel was in Dorchester County on November 30, 2011 to testify in a Post-Conviction Relief hearing.
Counsel filed the petitions for writ of certiorari and accompanying appendices to the Court of Appeals in

State v. Eric Dantzler and State v. Bobby Lee Burdine and filed the initial brief of appellant and

designation of matter in State v. Michael Watson on November 22, 2011. Counsel filed the petition for

rehearing in Kareen D. Lee v. State on November 17, 2011.

4. Counsel has not had time to complete the petition for writ of certiorari in this case. As a result,
counsel respectfully asks this Court for a final thirty day extension, until February 10, 2012 in which to
file the petition for writ of certiorari and accompanying appendix. Counsel is striving to limit the number
of extensions requested. Counsel is attempting to complete the cases with the most number of extensions
first.
5. As indicated by signature below, Brian Petrano, of the South Carolina Attorney General’s Office,
does not oppose this request
6. Counsel makes this request in good faith and not for purposes of delay.

Counsel respectfully requests a final thirty day extension, until February 10, 2012 in which to
file the petition for writ of certiorari and accompanying appendix in this case based upon the above

circumstances.
Respectfully submitted,

Kathrine H. Hudgins
Appellag Defender

Robert M. Dudek
Chief Appellate Defender

P
T. Pa nA{ia S
Execitive Dirgctor/
J. Hugh Rya#, |

General Counsel

January 11,2012

I do not oppose:

Brian Petrano




The Supreme Court of South Carolina

Todd Michael Sowell, Petitioner,

State of South Carolina, Respondent.

The Honorable Clifton Newman
Richland County
Trial Court Case No. 2009-CP-40-02686

ORDER

For gqod cause shown, the request for an extension until January 11, 2012
to serve and file the Petition for Writ of Certiorari and Appendix in this
matter is granted. Pursuant to this Court's order dated March 18, 2009, any
further extension request must show the existence of extraordinary
circumstances, state what measures are being taken to insure that no further
extension will be required, and be signed by the appropriate attorneys.

IT IS SO ORDERED.
JEAN H. TOAL, CHIEF JUSTICE

BY <Kot S M
lerk
Columbia, South Carolina /’é—% &féﬁc o

December 13, 2011

cc:  Appellate Defender Kathrine H. Hudgins
Assistant Attorney General Brian T. Petrano




IN THE SUPREME COURT

| . i n
STATE OF SOUTH CAROLINA p / 7 / W

Appeal from Richland County
Clifton Newman, Circuit Court Judge E CEH VED

DEC 12 2011
TODD MICHAEL SOWELL, S.C. Supreme Coy it
PETITIONER,
V.
STATE OF SOUTH CAROLINA,
RESPONDENT ;

PETITION FOR EXTENSION OF TIME
IN WHICH TO FILE THE PETITION FOR WRIT OF CERTIORARI
AND ACCOMPANYING APPENDIX

Counsel for Todd Michael Sowell petitions the Court for a thirty day extension in which to file
the petition for writ of certiorari and accompanying appendix in this case. In support of this petition,

counsel shows:

1. The petition for writ of certiorari and accompanying appendix are due to be filed with the Court
today.
2. Counsel for Mr. Sowell respectfully submits that extraordinary circumstances exist which

warrant the granting of an additional extension of time. Given the number of extensions previously
granted and the order in which counsel attempts to manage her caseload, counsel hopes that no further
extension requests will be required.

o]

3. Counsel had two oral arguments in the Court of Appeals on the week of December 5, 2011.

On December 6, 2011 had an oral argument in the case of State v. Daniel Jenkins. On December 7,

2011, counsel argued the case of State v. Robert Phipps. Counsel was in Dorchester County on

November 30, 2011 to testify in a Post-Conviction Relief hearing. Counsel filed the petitions for



writ of certiorari and accompanying appendices to the Court of Appeals in State v. Eric Dantzler

and State v. Bobby L.ee Burdine and filed the initial brief of appellant and designation of matter in

State v. Michael Watson on November 22, 2011. Counsel filed the petition for rehearing in Kareen

D. Lee v. State on November 17, 2011. Counsel had oral argument in this Court in the case of State

v. John Jabar Greene on November 1, 2011.

4. Counsel has not had time to complete the petition for writ of certiorari in this case. As a
result, counsel respectfully asks this Court for a thirty day extension in which to file the petition for
writ of certiorari and accompanying appendix. Counsel is striving to limit the number of extensions
requested. Counsel is attempting to complete the cases with the most number of extensions first.

5. As indicated by signature below, Brian Petrano, of the South Carolina Attorney General’s
Office, does not oppose this request

6. Counsel makes this request in good faith and not for purposes of delay.
Counsel respectfully requests a thirty day extension in which to file the petition for writ of

certiorari and accompanying appendix in this case based upon the above circumstances.

Respectfully submitted,

December 12, 2011

I do not oppose:

2g‘rian Petrano




The Supreme Court of South @arn[ina

Todd Michael Sowell, Petitioner,

State of South Carolina, Respondent.

The Honorable Clifton Newman
Richland County
Trial Court Case No. 2009-CP-40-02686

ORDER

‘For good cause shown, the request for an extension until December 12,
2011 to serve and file the Petition for Writ of Certiorari and Appendix is
granted. Pursuant to this Court's order dated March 18, 2009, any further
extension request must be based on a showing of good cause and must be
signed by the appropriate attorneys.

IT IS SO ORDERED.
JEAN H. TOAL, CHIEF JUSTICE

lerk

cc:  Appellate Defender Kathrine H. Hudgins
Assistant Attorney General Brian T. Petrano

ColumBia, South Carolina

November 14, 2011
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STATE OF SOUTH CAROLINA Q
IN THE SUPREME COURT ' @ﬁfg

Appeal from Richland County

Clifton Newman, Circuit Court Judge RE CEEVE B

NOV 19 29y
TODD MICHAEL SOWELL, S, C. Supreme Court
PETITIONER,
V.
STATE OF SOUTH CAROLINA,
RESPONDENT

PETITION FOR EXTENSION OF TIME
IN WHICH TO FILE THE PETITION FOR WRIT OF CERTIORARI
AND ACCOMPANYING APPENDIX

Counsel for Todd Michael Sowell petitions the Court for a thirty day extension in which to file
the petition for writ of certiorari and accompanying appendix in this case. In support of this petition,

counsel shows:

l. The petition for writ of certiorari and accompanying appendix are due to be filed with the Court
today.
2. Counsel for Mr. Sowell respectfully submits that extraordinary circumstances exist which

warrant the granting of an additional extension of time. Given the number of extensions previously
granted and the order in which counsel attempts to manage her caseload, counsel hopes that no further

extension requests will be required.

3. Counsel filed the initial brief of appellant and designation of matter in State v. Bert Foster
on September 7, 2011. On September 12, 2011, counsel filed the petition for writ of certiorari and

accompanying appendix in Travis Richardson v. State. Counsel filed the return to petition for writ




i '. “ “

of certiorari in Dorian Cain v. State on September 20, 2011. Counsel filed the petition for writ of

certiorart and accompénying appendix in Cody Waters v. State on September 23, 2011. On

September 30, 2011, counsel filed the petition for writ of certiorari and accompanying appendix in

Terry Smalley v. State. Counsel had three oral arguments scheduled with the South Carolina

Supreme Court and South Carolina Court of Appeals during the week of October 3, 2011. Counsel

argued In the interest of Justin B., a minor under the age seventeen in the South Carolina Supreme

Court on October 4, 2011. On October 5, 2011, counsel argued Kareen Lee v. State and Joseph

Walker v. State in the South Carolina Court of Appeals. Counsel filed the initial brief of appellant

and designation of matter in State v. Danny Ryant on October 18, 2011. On October 21, 2011,

counsel filed the petition for writ of certiorari and accompanying appendix in Troy Zeigler v. State.

Counsel filed the petition for writ of certiorari and accompanying appendix in William Wood v.

State on October 24, 2011. Counsel file the brief of petitioner in Dana Rikard v. State on October

31,2011. Counsel also had oral argument in this Court in the case of State v. John Jabar Greene on

November 1, 2011.
4. Counsel has not had time to complete the petition for writ of certiorari in this case. As a
result, counsel respectfully asks this Court for a thirty day extension in which to file the petition for
writ of certiorari and accompanying appendix. Counsel is striving to limit the number of extensions
requested. Counsel is attempting to complete the cases with the most number of extensions first.
5. Counsel makes this request in good faith and not for purposes of delay.

Counsel respectfully requests a thirty day extension in which to file the petition for writ of

certiorari and accompanying appendix in this case based upon the above circumstances.

Respectfully submitted,

Kathrine H. u‘ gins
Appellate Defender

November 10, 2011
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STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Appeal from Richland County

Clifton Newman, Circuit Court Judge

TODD MICHAEL SOWELL,
PETITIONER,
V.
STATE OF SOUTH CAROLINA,
RESPONDENT
CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the petition for extension of time in which
to file the petition for writ of certiorari and accompanying appendix in the above referenced case has
been served upon Brian Petrano, Esquire, at Rembert Dennis Building, Room 519, 1000 Assembly
Street, Columbia, South Carolina 29201, this 10th day of November, 2011.

Kathrine g
Appellate Defender

ATTORNEY FOR PETITIONER.

SUBSCRIBED AND SWORN TO before me
this 10th day of November, 2011.

(L.S)
Notary Public for South Carolina
My Commission Expires: _August 23, 2014 .




@ o
The Supreme Court of South Carolina

Todd Michael Sowell, Petitioner,

State of South Carolina, Respondent.

The Honorable Clifton Newman
Richland County
Trial Court Case No. 2009-CP-40-02686

ORDER

The request for an extension until November 10, 2011 to serve and file the
Petition for Writ of Certiorari and Appendix is granted. Pursuant to this
Court's order dated March 18, 2009, any further extension request must be
based on a showing of good cause.

IT IS SO ORDERED.
JEAN H. TOAL, CHIEF JUSTICE

)w%

el

Clerk

Columbia, South Carolina
October 11, 2011

cc:  Appellate Defender Kathrine H. Hudgins
Assistant Attorney General Brian T. Petrano
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SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1330
Facsimile: (803) 734-1397

October 11, 2011 RECEHVED

0CT 11 2011
The Honorable Daniel E. Shearouse
Clerk, S.C. Supreme Court S.C. Supreme COUY‘[’
P.O.Box 11330
Columbia, SC 29211

Re: Todd Michael Sowell v. The State
Dear Mr. Shearouse:

The Petition for Writ of Certiorari and accompanying appendix are due to be served and filed
with the Court today. However, because of my heavy workload at this time, I am requesting a thirty

day extension in which to serve and file the petition.

By copy of this letter, I am informing Brian Petrano, Esquire, of the Attorney General's Office,
of my request.

Sincerely,
Kathrine H. Hudgins
Appellate Defender

KHH/lec

cc: Brian Petrano, Esquire
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SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1343
Facsimile: (803) 734-1397

o
August 16, 2011 §

RECEIVED

The Honorable Daniel E. Shearouse

Clerk, S.C. Supreme Court AUG 17 201
Post Office Box 11330
Columbia, SC 29211 S.C. Supreme Court

Dear Mr. Shearouse:

The following case falls under the 60 day rule for appeals, and the date we received the -
transcript is listed to the side.

Todd Michael Sowell v. State of South Carolina 8/12/2011
I would appreciate you beginning our time limits from the above date, and if you need
additional information, or have any questions please contact me.

Thank you for your assistance in this matter.

Sincerely,

(- Bk

Sharon A. Graham
Administrative Coordinator
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SOUTH CAROLINA COMMISSION ON INDIGENT DFFENSE

Division of Appellate Defense

1330 Lady Street, Suite 401

Columbia, South Carolina 29201-3332
Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1330
Facsimile: (803) 734-1397

Ms. Hilda M. Jordan
Circuit Court Reporter
PO Box 435
Lexington, SC 29071

Dear Ms. Jordan:

Robert M. Dudek, Chief Appeliate Defender
Wanda H. Carter, Deputy Chief Appellate Defender

May 17, 2011
RECEIVE])
MAY 17 2011

S.C. Supreme Court

Please provide us with the following transcript:

Todd Michael Sowell v. State of South Carolina Case #: 09-CP-40-02686

County: Richland

Presiding Judge: Clifton Newman

Date of Trial: April 14,2010

To ensure prompt payment, please sign and complete the enclosed CID FORM 3500 and
include the original criminal case number (Indictment number) where the space is provided.

Please number the lines on the paper from 1-25, and include any and all recorded motions,
pre and post-trial. Additionally, please transcribe the jury selection, and the State and defense

counsel's opening and closing arguments.

If vou are aware of any co-defendants or if the Attorney General's Office has alread
Y

requested a transcript, please let us know.,

cc: S.C. Supreme Court
Attorney General's Office

Singerely,

Z&w,\, qu [4 tv/ku/M~

Sharon A. Graham
Administrative Coordinator




SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense

1330 Lady Street, Suite 401

Columbia, South Carolina 29201-3332
Post Office Box 11589

Columbia, South Carolina 29211-1589

Telephone: (803) 734-1330
Facsimile: (803) 734-1397

The Honorable Daniel E. Shearouse
Clerk, S.C. Supreme Court

Post Office Box 11330

Columbia, SC 29211

Robert M. Dudek, Chief Appellate Defender
Wanda H. Carter, Deputy Chief Appellate Defender

May 17, 2011

RECEIVED)
MAY 17 2011

S.C. Supreme Court

Re: Todd Michael Sowell v. State of South Carolina

Dear Mr. Shearouse:

I have had to reorder the transcript in the above-captioned case. The first request was done
in a timely manner, but the court reporter has informed us that she did not take the proceedings. I
would respectfully request that you start our time schedule for ordering the transcript from today's

date.

If you have any questions concerning this matter, please do not hesitate to contact me.
Thank you for your assistance in this matter.

cc: Attorney General’s Office

Sincerely,

D A Loho

Sharon A. Graham
Administrative Coordinator
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SOUTH CARONINA COMMISSION ON INDIGENT DETENSE

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender

Columbia, South Carolina 29201-3332
Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1330
Facsimile: (803) 734-1397

RECE] VED

MAY -5 201

May 5, 2011

Ms. Brenda Sigwald S.C. Supr

Circuit Court Reporter Préme Court
P O Box 206

Jackson, SC 29831

Dear Ms. Sigwald:

Please provide us with the following transcript:

Todd Michael Sowell v. State of South Carolina Case #: 09-CP-40-02686
County: Richland Date of Trial: April 14,2010

Presiding Judge: Clifton Newman

To ensure prompt payment, please sign and complete the enclosed CID FORM 3500 and
include the original criminal case number (Indictment number) where the space is provided.

Please number the lines on the paper from 1-25, and include any and all recorded motions,
pre and post-trial. Additionally, please transcribe the jury selection, and the State and defense
counsel's opening and closing arguments.

If you are aware of any co-defendants or if the Attorney General's Office has already

requested a transcript, please let us know.
Singerely, |
J )L/ | yd%l@é(&' i
e 2

Sharon A. Graham
Administrative Coordinator

cc: S.C. Supreme Court
Auorney General's Office



TELEPHONE: -
(803) 732-5507
(803) 732-5508

FACSIMILE:
(803) 781-4226

T(_)mmy A. Thomas

ATTORNEY AND COUNSELOR AT LAW

HARRINGTON BUILDING
7588 WOODROW STREET
{RMO, SOUTH CAROLINA 29063

April 21, 2011 -

The South Carolina Supreme Court

P.O. Box 11330
Columbia, SC 29211

RE: Todd Sowell #238581 v. State of South Carolina
Docket No.: 2009-CP-40-02686

Dear Sir or Madam:

Enclosed please find an Original and a copy
along with a Certificate of Service and attachments.

Kindly returna clocked copy
should you have any questions, or need

to contact me.

TAT/jem ,
cc: Appellate Defense

Brian Petrano, Esq.
Todd M. Sowell #238581

of Mr. Sowell’s Notice of Appeal,

to me in the enclosed envelope. Thank you and
any additional information, please do not hesitate

PLEASE REFPLY To:
PO Box 88
IrMO, SC 29063

INMATE LiNE
(BO3) 732-6542




THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM RICHLAND COUNTY
" Court of Common Pleas
Post Conviction Relief

Clifton Newman, Circuit Court Judge

Case No.: 2009-CP-40-02686

Todd M. Sowell #238581 ...................................... Appellant,
VS.
State of South Carolina, ... ». ..Respondent.
NOTICE OF APPEAL

Todd M. Sowell #238581 appeals the order of the Honorable Clifton Newman
dated and filed on April 6, 2011. Appellant received written notice of entry of this order

O MY
Attrney for, Appellant
P.O. ¢
- Irmo, SC 29063
Other Counsel of Record: (803) 732-5507

Brian Petrano, Esq.
Assistant Attorney General
P.O. Box 11549

Columbia, SC 29211 'RECEEVED

Attorney for Respondent

Irmo, South Carolina -
April 21,2011

5.C.SUP

apR 25 20W
REME COURT



THE STATE OF SOUTH CAROLINA
In The Supreme Court

- APPEAL FROM RICHLAND COUNTY
. Court of Common Pleas .
Post Conviction Relief

Clifton Newman, Circuit Court Judge

Case No.: 2009-CP-40-02686

Todd M. Sowell #238581,.......\evcccceerrerererrrrerrreeen Appellant,
VS.

State of South Carolina, ........cccoooeivienniiciiienieeenns Respondent.

CERTIFICATE OF SERVICE

[, Jacquelyn E.-Miller, secretary to Tommy A. Thomas, Attorney for the
Applicant, hereby certify that I placed in tﬁe United States Mail, a copy of an Notice of
Appeal, with postage prepaid and the return address clearly shown oﬁ sain envelope to
the Attorney General’s Office, at:

Brian Petrano, Esq.
Attorney General’s Office
P.O. Box 11549
Columbia, SC 29211-1549

%&%/ML

Jacquielyn E
Secretary to Tom A. Thomas

Attorney for Appllcant
P.O. Box 88 L
Irmo, SC 29063
(803) 732-5507

Irmo, SC
April 21, 2011
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

Todd Michacl Sowell, 238581,

Applicant,

V.

State of South Carolina;

Respondent.

IN THE COURT OF COMMON PLEAS
FIFTH JUDICIAL CIRCUIT

2009-CP-400-2686

v Al
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. [ e
ORDER OF DISMISSAL e
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This maiter comes before the Court by way of an Application for Post-Conviction Relief

liled April 14, 2009. The Respondent made its Return on or about July 2 2009. An evidentiary

hearing into the maticr was convened on April 14, 201 at the Richland County Courthousc before

the Honorable Clifton Newman. The Applicant was present at the hearing and was represented

by Tommy A. Thomas, Esquire. Brian T. Petrano, Esquire, of the South Carclina Attomey

General’s Officc, represented the Respondent.

The Applicant testified on his own behalf at the hearing. This Court also had beforc it a

copy of the transcript of the Applicant’s trial, the records of the Richland County Clerk of Court,

and the Applicant's records from the South Carolina Departiment of Corrections.

" PROCEDURAL RISTORY

The Applicant is presently confined in the South Carolina Department of Corrections

pursuant to orders of commitment of the Clerk of Court for Richland County. The Applicant

was rcpresented by Maxwell G. Schardt, Esquire and E. Deon O'Neil, Esquire. On March 16,

2007, afier a jury trial with the Honorable L. Casey Manning, the Applicant was convicled and

sentenced to the following:

Sowell, Todd Michael — Order of Dismissal (2009CP4002686)
Page 1 of 11
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Grand Indictment Charged Offense; . - Sentence Sentencedto |
JuryTerm —— Number CDR-5C.Code § “Potential Sentence* Olfense Description ' Received Lesser Offense?,
EI| | [2005G54000393 | 0079 16-11-0311° 154 * Burglary/ Burglry (Afle June 20, 1985) Firstdegiee [] [ IB

: : TOTAL POSSIBLE

NOTES ' - .20 UFE

F— Ty : S e Py el gt oo - oY 4

A timely Notice of Appeal was filed on Applicant's behalf, the South Carolina Court of Appcals

affiemed Applicant's conviction and sentence pursuant 1o an Anders bricf. Statc v. Todd Sowell,
Op. No. 09-UP-040 (S.C. CL. App. filed January 15, 2009 Remittitur date A_}_)rjl 8, 2009). '
'ALLEGATIONS | |
}n his Application, thc Applicant alleges that he is being held in custody unlawfully for

-

the following reasons:

9. State concisely the grounds on which you basc your allegation that you are being held in custody
unlawfully: :
(a) DM\\ Q. :\’Q(‘:?o.fC‘q

('b) '_Y'ntﬁ.\'e:)\-'wo. (xse\."s&cum-.c,'. o\"\ 4-(~..«.,(, c,c,n.m:.;el, - agnq‘\_'\mjtz u.u.nf,tL
(¢) _Prosecvhoviad miscondud

—— . S
" . . — —

10. State concisely and in the same order the facts which support each of the grounds set out in &)
(a) _Dpplics X e _ptey ...U&\\-\_\\ ted Lo M treme ciel in tlcu\ sheate Cunrlb, $.C. Code l‘

fen . Bi7-13-20 Comnplekely Lars k\\\o,p\bzuwt o 05wl =¢ 3.0 .Cansk. Anl. T ®I2 . UK l\".a st Amed S,

() Tnefleckive ulilization g(‘:hst..;-n«»\ proedures Vailuce b ) Swopeena wilness 2. prosviye S dej Tricl
Ed

Vistediar: 3.cdvien of dngacr . Dannc prorsdure 4. 038cct conmant delense - failuie Lo vaser ,m-_.“uqd RTAG AN |
’ - } ¥

Y D . :
(C) \):\\-."\\- L1 oAy rr,;mw\‘d: :‘-\vm.\.\' :k";ﬂf\d‘m\ am\ cer r\JJ rt"{qthu Ler p[q\::;:us C,L-Au.\;‘.:o!;\\

prezeekekion 20 Solse suidencr , modenial missbademerds (O frw , and Cudl,

A —
Ao ST R AL - AT T J

R st DS T SRR NI T uerKTa e wom ST Y Py Sy

18. State clearly the relief vou seek in filing this application. , 4 {
1. VC* -J'i \\JP '\\M\qmvw s{' ofl\vw hi.l :o-nJL iy 3 (:xv';\\' {-& AQLL(‘:M" o rel; w-(. L‘;‘ Zper. ii‘ CISSIXS

1. Qe —\nfa\tu\ c\.m\[m Resevkence. L\\o RpL\‘(d\\ ¢ ennvickan, 4 had Dardver relie as 1, o Cened qudwnh
w2 just ond preper.
—

19. Arc you now undcr sentence from any other court that you have not chal)cxmiidV
= YW

It Ly TPV iiardin Wi P

v ——

! Anders v. California, 386 US 738 (1967).
Sowell, Todd Michae! — Order of Dismissal (20090P4002686)

Pageﬂ 11



FINDINGS OI;‘ FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity (o review the record in ité enlir?:fy and has heard the
testimony and arguments presentcd at the PCR hcaring. -’l‘his'Cou:‘F has further had the
opportunity 1o obscrve cach witness whé -testiﬁcd at the hearing, and to cl‘osc.:ly‘ pass upon their
credibility. This Court has weighed the testimony accordingly. Set forth below are the relevant
findings of lact and conclusions. éf law»as rcquired by S.C. Codc_ABT§‘l732238O'(2003).

Ineffective Assistance ()f Counsel-

The Applicant alleges he received incff%:clivc assistance of couriscl.'lln a PCR action,

“I'tthe burden of proof is on the applicant to prove his allcg;tions by a prcpéndérance of the

evidence.” Frasicr v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2602) (citing Rule 71.1(e),

SCRCP). Where incffective assistance of counsel is alleged as a ground fo_; celief, the Applicant
must prove that “counsel’s conduct so undermined the proper-functioning of .the adversarial
process that the trial cannot be relicd upon as having produced a just result.” Strickland v.
Washington, 466 U.S. 668. 104 S.Ct. 2052, 2064, 80 ..Ed.2d 674, 692 (1984); Butler v. State,
286 S.C. 441,334 S.E2d 813 (1985). |

The proper measure . of performance is whether the attorney providéd representation
within the range of compclence réquired in criminal cases. - Courts presumc that counsel
rendcred adequate assistance and made all significant decisions in the excr-cise ol rcasonable
professional judgment. Butler, fd. The Applicant must ovcrcome lhi‘s preswmption 10 receive

rclief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

First, the Applicant must prove that counsel's performance was deficient.  Under this

prong, the court measures an attorney=s performnance by its “"reasonablencss under prolessional

norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland. Second, counscl’s
Sowell, Todd Michael — Order of Dismissal (2009CP4002686) -
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deficient performance must hévc prejudiced the Applicant such that "th-er'(-; is a reasonablc
probability that, but for counsel's unprdfessional errors, the result of the Aproc.ccding would have
been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625:

The Applicant alleged that Trial Counsel was incffective for failing to argue consent in

his case. However, the evidence in the case would not support an argument of conscnt.

Applicanl’s stalement (o law enl’orvc_emenl was admitted at -tnal. Th'is‘ statement directly
contradicted any argumcﬁt of conscnt that could have been made. Accordingly, this Court finds
that Counsel’s failure 10 argue consent waq reasonable under prevailing prqfcssidnal norms when
the weight of the evidence would not have borne such a claim.- This Court further finds that
Applicant failed to dcmonstralc,ziny préjudice or dcﬁc.ienl performance from.Counsel’s failure to
argue consent when that theory was in fact contrary to the weight 6]’ the evidence in the casc. An
obvious twist to this argument was presenled at th.e PCR hearing é"ugges!ing that but for
ineflective assistance of counsel the statement would not ha;/e been admitted. This argument
fails because for the Applicant to attempt to argue consent he would have to testify to the same,
doing so would by comrﬁdictcd by the statemcnt and the statement (or its premise if making the
statement was denied) would have been admissible as a pribr .inconsiSIeht statement. See
generally Rule 613(b), SCRE.

The Applicant further alleged that Trial Counsel was ineffective for failing to devclop
any theory of defense. Applicant then testified that Counsel had a theory of defcuse, it just was
not effective. The Applicant testified that Trial Counsel told Applicant he was going lo iry lo
convince the jury 1'-121[ at the point Appiicanl entered the victim’s home, he lacked the intent o
commit a crime, an essential element of burglary. Applicant testified that Cbunsclvfailed 10 get

medical records to prove that Victim was hospitalized for an unrelated condition, however.
Sowell, Todd Michae! — Order of Dismissal (2009C P4002686)
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hospitalization is not an element of Crilllinal Domestic Violence, the crime upon which the
elements of the burglary somewhat overlapped, only harm or “offer or attémpl Lo cause physical -
harm or injury 0 a person's own houschold member with apparent bréscnt ability under
circurnstances reasonably él'cali_hg fear of imminent peril,” is necessary to_cqnstilute Criminal

Domestic Violence. S.C. Code Ann. § 16-25-20 (2003). Accordingly, procceding on the theory

that Applicant lacked the intent to commit a crime, without raisiﬁg the fact that Victim was in the
hospital is not indicative of a failure 1o devclop a theory of defense. This Céurl finds that this
allegation is without merit and is hereby denied and dismissed.

The Applicant then alleged that Trial Counsel im_properly rcferred to Applicant’s
statement as a “confcssiop.” Trial Counsel called the statement given to policc by Applicant after
the crime a confession throughout the trial and in his closing'arguniem. Counsel. in his closing
argument noted that he and the solicitor -had been calling this statement a.confession, and used
the term fo stress the honesty of App]icant. Trial Counsel, in using the term confession spoke of
how Applicant had “confessed” 1o scveral elements, and several unsavory details, but stated that
the confesston was feally “a statement of [Applicmwt]’s innocence” becquse it facked any intent
to commit a crime when he entered his old residence. The use of the term “confession” was in
fact obviously an attempted strategy by trial counsel lo bolster the credibility of Applicanl in
pursuing the theory that Applicant lacked the mtent to commit a crime zind therefore could not be
guilty of burglary. (Trial Transcript, p. 288, 293, 296). Accordingly, Coun_scl’s‘ failure to object
to the term does not constitute deficient representation when Counsel’s use of the term was in an

effort (o assist the Applicant. Thercfore, this Court finds that this allegation is hereby denied and

dismissed.

Sowell, Todd Michael — Order of Dismissal (2009CP4002686)
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The Applicant further alleged that Trial Counse! was ineffective for failing to :challengc
the admission of his CDV conviction pursuant to Rulc 403, and 404, SCRE.- The CDV
conviction, however was not used as character evidence or give the ifnprcssioh that Applicant
was predisposed to some sort of mischief, but to t;stablish some of the elements of burglary, i.e.,

that the Applicant had the intent to commit a crime in the dwelling he entered. Rule 404 SCRE.

Rule 403, SCRE permits exclusion of relevant evidence “if its probative value-is substantially
outweighed by the danger of unfair prejudice.” Rule 403 SCRE. However, i_,vhile the evidence of
a conviction may be prcjudic‘ial to a defendant, in a burglary cdsc, where intent to commit a
crime inside the dwelling is an ésscn_tial element of the crimc., the probative \;alipc of evidence of
the crime being commiticd clearly oufwcighs the prejudicial ‘effect. Once, again, it is also
obvious rebuttal evidence concerning the Applicant’s claim that he did not intend 1o commit a
" crime when he entered his former residence. The Applicant pled guilty to a CDV for hitling the
victim, which is relevant to what his ntentions were when he entercd the hous_c.2 It cannot be
said that had Counsel made the motion at issue he would likely have prcvaii'ed. Accordingly, this
Court finds that this allegzvnion 1$ without merit and is hercby denied and dismisscd.

The Applicant next allcged lhal"-l“rial Counsel and Appellate Co‘unscl‘ both provided
ineffective assistance by fqiling to argue that being subjected lo_.prosccul‘ion for the Burglary
charge, after plcading guilty (o the Criminal Domestic Violence charge arising from the same
incident amounted to Double Jeopardy. |

“The Double Jeopardy Clause protccts aoamst a second broseculibn for the same offense

after acquittal or conviction, and protects against multiple punishments for the same offense.”

% This Court notes that the CDV ard Burglary charges do somewhat overlap considering they are from the same

incident involving the Applicant and his former girlfricnd that cvening.
Sowell, Todd Michael - Order of Dismissal (20090P4002686)

Page 6 of 11

’,



State v. Eldcrs,- 386 S.C. 474, 481, 688 S.E.2d 857, 861 (Ct. App. 2010) quoling Stevenson v.

State, 335 S.C. 193, 198, 516 S.E.2d 434, 436 (1999). Sec U.S. Const. amend. V (“No person
shall be ... subject for the same offence to be twice put in jeopardy of life or limb ...”") “In both
multiple punishment and succcssive prosecution cascs, double jcopardy claims are evaluated

under the “samc clements” test set forth in Blockbureer v. United Statcs, 284 'U.S_. 299, 52 S.Cr.

180..76 L..Ed. 306 (1932).” Eldevs, ut 481, 688 S.E.2d at 861 (Ct. App. 2010).-“| W]here the same
act or transaction constitutes a violation of two distinct statutory provisions, the test to be applicd
to determinc whether therc are two offenses or only one, is whether each provision requires proof

of a fact which the other does not.”” Blockburger, 284 U.S. a1 304, 52 S.Ct. 180; “Under the

Blockburger test, a defendant may be convicted of two scparatc crimes arising, from the same
conduct without being placed in double jeopardy where his conduct ‘consists of two “distinct”

offenscs.” ™ Elders, at 482, 688 S.E.2d at 861 (2010), citing Staic v. Pacc, 337 S.C. 407, 417, 523

S.E2d 466, 471 (CLApp.1999) (quoting State v. Moyd, 321 S.C. 256, 258, 468 S.E2d 7, 9

(Ct.App.1996)); accord Staic v. Hall, 2-80 S.C. 74, 77, 310 S.E.2d 429, 431 (1983); Statc v.

Sicadman, 216 S.C. 579, 589, 59 S.E.2d 168, 173 (1950); State v. Lewis, 321 S.C. 146, 148, 467

S.E.2d 265, 266 (Ct.App.1996).

“A person is guilty of burglary in the first degree if the person enters (fwclling without
consent and with intent to commit a crimie in the dwelling, and . ... the bu:'gla'ry is committed by -
a person with a prior rcéord of (wo or more convictions [or burglary or housebreaking or a
combination of both; or the entering or reiﬁaining occurs in the nighttime.” S.C. Code Ann. § 16-
11-311 (1995). Convcrscly, to cstablish that a person is guilty of Criminal Domcstic Violence,
the State must prove that the d.efexhldam “causc|d] physical harm or injury to a person’'s own

houschold member” S.C. Code Ann. §16-25-20 (2003). A household membecr for purposes of the
Sowell, Todd Michael — Order of Dismissal (2009CP4002686)
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criminal domestic violence statute is defined by the fegislature as “a male and female who are

cohabiting or formerly hzive cohabited” §.C. Code Ann. 16-25-10 (2005) (emphasis supplicd).
Upon application of the Blockburger test, the transaclion at issue-her'c clearly violated

two separaic and dislinct slatutory provisions, and 1hcrcf0rc- did ﬁot subject the Applicant (o

“double jeopardy”. Burglary requires the element that the perpetrator have 1wo or niore prcvious

convictions, or that the crime is COI’nl]»]illC(l at night. Criminal Domestic Violcncc requirces thai
the perpetrator harm a houschold miember. Accordingly, prosecution for these separate and
distinct  statutory -PI'OViSiODS was ‘prOpcr. Bcvcausev the prosecutions did not violalc the
coustitutional prohibition on “double jeopardy”, it cannot be said that submission of this
argument against them would likely have resulted in a different outcome. Further, Applicant
testified that his pro se brief to the Court of Appeals during the coﬁrse of his direct appeal
contained a challenge on this very ground, meaning this very issue-has been pchiously presented
to the court. Thercfore, it'is the finding of this Court thai the allegations that Trial and Appellate
Counsel were ineffective for failure to- argue that the prosecution constituted impermissible
“double jeopardy” is without merit and is hereby dismisscd. Finally, regairdi'ng the first degrec
burglary charge, the inrent to commit a crime clement of burglary.can be satisfied from trespass,

or it can be inferred from the breaking and entering if done so at night. McMillian v. State, 383

S.C. 480, 680 S.E.2d 905 (2009). Accordingly, the evidence against him is overwhclming
considering that his own statements (and testimony al the PCR hearing) establish all of the

elements cxcept for his disagrecment of intent to commit a crime; when, as explained throughout,
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intent 1o commit a crime is clearly established in this case by more than one means. Therefore,

the Applicant has failed to demonstrate any prcjudicc.3

3 While it appears on the surface that the Applicant recc»vcd a rwenty (20) year sentence for a CDV crime, it is not
this Court’s function to second guess the Soliciior’s discrction to also scek a first degree burglary charge even
though some of the elements in this case overlap between CDV and first degrec burglary.
Sowell, Todd Michael — Order of Dismissal (2009CP4002686)
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lCONCLUS)ON ’
Based on all the foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violations oir‘dcprivalions that would require this court t grant his
application. Counscl was not deficicnt in any manner, nor was Applicant prejudiced by

counsel’s representation. Therefore, this application for post-conviction relicf must be denied

and dismisscd-with prejudice. - ’ | |

Except as discussed above, this Coun-fin(lsALhm lhe.App]icz'lm failed to raisc the
remaining allegations set forth in his application at the hcaring and has, thereby, waived them.
As 1o any and all allegations that were or could have bcen raised in the application or at the
hearing in this matter, 5ul were not specifically addressed in this Order, this Court finds
Applicant failed to present any probative cvidence regarding sqch.all_egations. Accordingly, this
Court finds that Applicant waived such allegations and failed to mcet his burden of proof

rcgarding them.  Accordingly, they arc dismissed with prejudice. A waiver is a voluntary and

intentional abandonment or relinquishment of a known right.  Janasik v. Fairway Qaks Villas

Horizontal Property Regime, 307 S.C. 339,415 SE.2d 384 (1992). A waiver rriay be express or
implied. "An implicd waiver results from acts and conduct of the party against whom the
doctrine is invoked from which an intentional réliuquishmcnl of a righi is reasonably inferable.”

Lyles v. BMI, Inc., 292 S.C. 153, 158-59, 355 S.E.2d 282 (Ct. App. 1987). The Applicant’s

failure to address these issues at the hearing indicates a voluntary and intentional retinquishinent
of his right to do so. Therefore, any and all remaining allegations are denied-and dismissed.

This Court cautions the Applicant that he must file and serve a notice of appeal within

thirty (30) days from the reccipt by counsel of written notice of entry of judgment to secure the

appropriate appeltlate review. See Rule 203, SCACR. Pursuant 1o Auslin v. Stmc, 305 S.C. 453

Sowell, Todd Michael — Order of Dismissal (2009CP4002686)
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(1991), an Applicant has a right to .an dppellare counsel’s assistance in seeking review of the
denial of PCR. Rule 71.1(g). SCRCP, provides that if the applicant wishes -'lo seek appellate
revicw, PCR counscl must scrve and file a Notice of Appeal 0n‘1h6 Applicant’s bchalf.
Applicant and counse! are directed to Rules 203, 206, and 243 of the South Cafolina Appcllate

Court Rulcs for the appropriate procedures to follow afier notice of intent to appeal has been

timely filed.

IT IS THEREFORE ORDERED:

I That the Applicaﬁon for Post-Conviction Relief must be denied
and dismissed with prejudice; and :

2. The Applicant must be remanded to the custody of.the Respondent.

[ L\ f )
AND IT 1S SO ORDERED this day of /L/\/ 2011,

(o i)

Chflon cWwman
Presiding Judge
Fifth Judicial Circuit

(),ZJ/UWQ"L, South Carolina.
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