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Good afternoon:

Please see attached on behalf of Michael E. Patterson, Jr.

Kind regards,
Melissa

Melissa A. Pocock, Paralegal
Mingledorff & Patterson, LLC
245 Seven Farms Drive, Suite 310
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0:(843)471-1015 | D: (843) 471-
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May 17,2022

Via Email & U.S. Mail
Jenny Abbott Kitchings
Clerk

S.C. Court of Appeals
P.O. Box 11629
Columbia, SC 29211
ctappfilings@sccourts.org

Re: Jon A. Hinson v. BS Telecommunications
Appellate Case No. 2022-000581

Dear Clerk of Court:

This correspondence is in reference to the letter (enclosed herein) from this Court dated May 17,
2022, regarding ordering transcripts. Pursuant to that letter, please find enclosed a copy of the
correspondences in which Appellant ordered a copy of the transcript from the court reporter and received
a copy of the transcript from the court reporter. Please let me know if this does not sufficiently address
this issue. If you have any questions or concerns, please contact me at (843) 471-1015.

Sincerely,

MINGLEDORFF & PATTERSON, LLC

Michael E. Patterson, Jr.

MEP/map

Enclosures

cc (encs.): Alton L. Martin, Jr., Esq. (via email and U.S. mail)
S.C. Office of Court Administration (via U.S. mail)

Mingledorff & Patterson, LLC
245 Seven Farms Drive, Suite 310, Box 13, Chatleston, South Carolina 29492
Office: (843) 471-1015 | Facsimile: (843) 996-1403

www.mptrial.com
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The South Carolina Court of Appeals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629
CLERK COLUMBIA, SOUTH CAROLINA 29211
1220 SENATE STREET
V. CLAIRE ALLEN COLUMBIA, SOUTH CAROLINA 29201
CHIEF DEPUTY CLERK TELEPHONE: (803) 734-1890
FAX: (803) 734-1839
WWW.SCCOUTIS.Org
May 17, 2022

Mr. Michael Eugene Patterson, Jr., Esquire
245 Seven Farms Dr., Suite 310

Box 13

Charleston SC 29492

Re: Jon A. Hinson v. BS Telecommunications
Appellate Case No. 2022-000581

Dear Counsel:

Our records reflect that the time for ordering the transcript has expired. Within ten
days of the date of this letter, you must file a copy of the letter showing that you
have timely ordered the transcript from the court reporter. If you have not timely
ordered the transcript, you must serve and file a motion requesting permission to
order the transcript outside of the filing deadlines set by Rule 207 of the SCACR,
along with a copy of your letter addressed to the court reporter.

Be sure to copy the Court, the Office of Court Administration and opposing
counsel with all correspondence concerning the transcript. The address for Court
Administration is as follows:

South Carolina Office of Court Administration
1220 Senate Street, Suite 200
Columbia, SC 29201

Please advise the Court of the status of the transcript within ten (10) days of the
date of this letter, or your appeal will be dismissed.





Very truly yours,

@3

LERK

cc:  Alton Lamar Martin, Jr., Esquire
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Subject: RE: Jon A. Hinson v BS Telecommunications; SCWCC# 1611416 - hearing transcript
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Confirming transcript request.

Thank you!

- Creel Court Reporting, Inc.
@ P: (803) 252-3445
‘ W: creelreporting.com
\" A: 1230 Richland St, Columbia SC 29201

From: Melissa Pocock <melissa@mptrial.com>

Sent: Tuesday, March 22, 2022 12:42 PM

To: contact@creelreporting.com

Subject: Jon A. Hinson v BS Telecommunications; SCWCC# 1611416 - hearing transcript

Good afternoon:

My name is Melissa and I'm a paralegal with the law firm of Mingledorff & Patterson, LLC. How may |
go about ordering the transcript of an appellate panel hearing regarding the below-mentioned case?
The court reporter was Amber Scarborough.

Case: Jon A. Hinson v BS Telecommunications, Inc.

SCWCCH#: 1611416

Date: 01/24/2022 at 1:30 PM

Attorney for Claimant: Alton Martin (Martin & Brasington)

Attorney for Defendant: Michael Patterson (Mingledorff & Patterson)
Location:

South Carolina Workers' Compensation Commission

1333 Main Street, Suite 500

Columbia, SC 29201

I’'m happy to provide any addition information required.

Thank youl!
Melissa

Melissa A. Pocock, Paralegal
Mingledorff & Patterson, LLC
245 Seven Farms Drive, Suite 310
Box 13
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From: amanda@creelreporting.com

To: Melissa Pocock; Michael Patterson

Subject: Hinson v BS Communications Transcript and Invoice
Date: Wednesday, April 6, 2022 10:44:54 AM

Attachments: Inv 220382 from Creel Court Reporting Inc. 9284.pdf

Hinson v MS Communications WCC 1.24.22 CONDENSED.pdf
Hinson v MS Communications WCC 1.24.22.pdf

Creel Court Reporting, Inc.

| i :
22}:)3:3(229 e Amount Due: $ 1 45 o OO

Dear Customer:

Your invoice is attached. Please remit payment at your earliest convenience.
Thank you for your business - we appreciate it very much.

Sincerely,

Creel Court Reporting, Inc.
(803) 252-3445
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f -y CREEL COURT REPORTING, INC.
@ 1230 Richland Street

Columbia, SC 29201
(803) 252-3445

4/6/2022 Tax ID: 57-1016805

INVOICE NO. 22-0382
Michael E. Patterson, Jr., Esquire
Mingledorff & Patterson, LLC
245 Seven Farms Drive, Suite 310
Charleston, South Carolina 29492
We accept:

RE: Jon A. Hinson v. BS Communications and 0Old 0.00
Republic Insurance
WCC File No. 1611416

Transcript of Full Commission Hearing 145.00
1/24/22

Condensed Transcript/Key Word Index 0.00
E-Transcript to: 0.00

melissa@mptrial.com
michael@mptrial.com

For accounts that are 90 days past due a service charge Total $145.00
of 2.5% will be applied.
) . ) Payments/Credits $0.00
After 120 days a service charge of 5.0% will be applied.
Balance Due $145.00
THANK YOU!
/as (Please return copy with remittance)

Visit Us On the Web and Book Your Upcoming Depositions Online at creelreporting.com
















Transcript of the Testimony of
Hinson v BS Communications, et al

Date: January 24, 2022

CREEL COURT REPORTING, INC.
Condensed Transcript and Word Index

1230 Richland Street

Columbia, SC 29201

Phone: (803) 252-3445 / (800) 822-0896
Email: contact@creelreporting.com
Internet: https://creelreporting.com/








CREEL COURT REPORTING, INC.
Hinson v BS Communications , et al - Vol. I
Page 1 Page 3
1 STATE ogEggggHT;z];ROLINA 1  CALL TO ORDER:
2 SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION 2~ MADAME COURT REPORTER: Today is January 24th, 2022.
. WCC No. 1611416 3 This is South Carolina Workers' Compensation
4 Jon A. Hinson, ) 4 Case Number 1611416. This is the case of Jon
5 Claimant, ; 5 A. Hinson versus BS Communication and Old
. ; 6 Republic Insurance. The Appellant is the
v. .
) 7 Defendant, represented by Michael E. Patterson.
7 BS Communications, ; 8 Respondent is represented by Alton Martin.
8 Employer, ) 9 Each side is allowed 10 minutes for oral
5 and ; 10 argument and the Appellant 3 minutes in reply.
" i - ) 11 You are requested to argue to grounds of
O R i I ; . Cqe
epubiic -nsurance ; 12 exception and stay within the record.
11 Carrier/Defendants. ; 13 COMMISSIONER BECK: Mr. Patterson?
12 14  APPELLANT'S POSITION STATEMENT:
13 FULL COMMISSION HEARING 15 MR. PATTERSON: Yes, sir. Thank you, may it please
14 16 the Court. Commissioners, I appreciate your
Kk k ok ok ok ok ok
15 17 time today and thank you for being here. The
e Mingiyr Januagyli 4, 2022 18 facts of this case are, respondent was injured
H .m. - H .m.
17 P P 19 on August 20th, 2016 and the clincher was
18 : .
19 The Full Commission Hearing was heard before 20 ex.eCUteq' on March 19th, 2020. T}.le medical bill
20 Commissioner Michael Campbell, II, Gene McCaskill, 21 at issue is for psych treatment Claimant
21 and T. Scott Beck at the Workers' Compensation 22 ived with Dr. Mullen: h I
22 Commission, 133 Main Street, Panel A, Columbia, South recetved wit r. Mullen; however, 1t 1s
23 Carolina on the 24th day of January, 2022, before 23 important to understand that the psych overlay
24 Amber Scarborough, Court Reporter and Notary Public . .
25 in and for the State of South Carolina. 24 was a denied part of the claim for a year. Dr.
25 Mullen was a doctor Claimant chose on his own
Page 2 Page 4
and started treating with on his own. Thus, a
B APPEARANCES 1 d started treating with on h Th
Alton L. Martin, Jr., Esquire 2 portion of these medical bills were voluntarily
? ﬁﬁglgfgxfa“g; o 3 paid by Claimant while the psych issue was
4 Greenville Souh Carolina 4 denied. The settlement was agreed to in
A A D .
, Auomeyforthe AppellanyDefendants 5 principle on January 30th, 2020, and the
] IghiICh?eI f Pﬁ,terslog, J?f» Esquire 6 language of the clincher was then negotiated
1Stopher mgledor: .
Minglegorff& Pitterson, LLC 7 extensively for the next month and a half, and
7 é‘l‘i S;Vtzl:l F;i)mm; %;:ﬁ:gggf 8 executed on March 19th, 2020. In fact, one of
8 Attorney for the Claimant/Respondent 9 the emails Respondent introduced as evidence at
9 Alsopresent: 10 the hearing explicitly supports Appellant
Luke Green, via ZOOM g p y pports Appeliants
10 LaDonna Etheridge, via ZOOM 11 argument. And in an email from March 11th,
H INDEX 12 2020, prior to the execution of the clincher,
L T0 ORDER PAGE 13 I told Respondent that the adjuster is working
13 COURTREPORTER......................... 3 14 to pay the outstanding balance at Dr. Mullen's
14 &lelgigl}lsgggﬁMENTSr 15 office. The outstanding balance was two
15 MR MARTIN....... 16 hundred dollars. The balance was paid prior to
Lo VR PATTERSON 17 the original hearing. Therefore this case is
Certificate ......................... 29 18 about the hearing Commissioner imposing a one
b EXHIBITS 19 hundred ninety-three thousand dollar fine for a
19 (No Exhibits were marked during the hearing.) 20 two hundred dollar medical, which was pald at
20 . . ..
STIPULATIONS 21 the time of the hearing. Commissioners, there
21 o ' 22 are five independent reasons this panel should
It is stipulated and agreed that this 23 1 d he h .
22 deposition is being taken pursuant to the overrule and overturn the caring
23 Administrative Procedures Act and the South Carolina 24 Commissioner's ﬁndings Number one. we
24 Rules of Civil Procedure. . . . : ’
25 25 complied with the clincher agreement. Two, the
1 (Pages 1 to 4)
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Page 5 Page 7
1 clincher agreement is not an order. Number 1 MR. PATTERSON: I don't think it does. I don't
2 three, if you find it is an order --- 2 think 42-3-175 applies to anything but orders.
3 COMMISSIONER BECK: Back up. 3 I think clincher agreements are to be
4  MR. PATTERSON: Yes, sir. 4 determined under contract principles. So I
5 COMMISSIONER BECK: Why not? 5 don't think the sanctions provision in 42-3-175
6  MR. PATTERSON: The clincher --- 6 applies to a clincher agreement that is not an
7 COMMISSIONER BECK: We don't require -- you talking 7 order of the Commission.
8 about a settlement negotiated between two 8  COMMISSIONER BECK: Okay. Go ahead.
9 lawyers on behalf of your respective client, 9 MR. PATTERSON: However, number three, if you find
10 filed with the Commission, and stamped as 10 it is an order then there are no facts that
11 received according to the Statute is not an 11 Appellants acted without good cause, which is
12 enforceable order? 12 part of 42-3-175. Additionally, if you find it
13  MR. PATTERSON: Yes, sir. So, 42-9 -- Section 42-9- 13 is an order and there are facts showing
14 390 specifically states that a settlement 14 Appellants acted without good cause then there
15 agreement must only be filed with the 15 are no facts Appellant acted in willful
16 Commissioner, as you said, stamped received; 16 disobedience. Finally, number five, the
17 whereas the second portion of that section 17 sanctions violate Appellants constitutional due
18 states that clinchers that where a party is 18 process rights. The clincher in this case only
19 unrepresented must be reviewed and approved by 19 required Appellants to pay three things: number
20 a Commissioner. The South Carolina Workers' 20 one, Appellants were required to pay Respondent
21 Compensation Act is in derogation of the common 21 $285,000. Appellants -- number two, Appellants
22 law and therefore must be strictly construed. 22 were required to reimburse Respondent for any
23 And so, there's a legal maximum statutory 23 authorized mileage Appellants had not been
24 construction expressio unius exclusio alterius, 24 paid.
25 which stands for the proposition that to 25  COMMISSIONER BECK: Get back to the $285,000.
Page 6 Page 8
1 expressly or include one thing implies the 1 MR.PATTERSON: Yes, sir.
2 exclusion of another. 2 COMMISSIONER BECK: Say that to me again.
3 COMMISSIONER BECK: Well, wouldn't that imply that 3 MR.PATTERSON: The clincher only requires Appellants
4 any negotiated settlement between represented 4 to pay three things and I was simply saying
5 parties would never be enforceable? 5 that the settlement agreement was for $285,000,
6  MR. PATTERSON: No, it's enforceable like a civil 6 which Appellants were required to pay.
7 agreement is enforceable. It's a contract 7 COMMISSIONER BECK: Okay.
8 between the parties that can then be later 8  MR. PATTERSON: And then there was another provision
9 decided under contract principals but it's not 9 that requires us to reimburse Respondent for
10 then a settle -- or it's not an order, just 10 authorized mileage, which we did not get paid
11 like in fact one of the things I pointed out in 11 and then any unpaid bills to an authorized
12 my brief is that a February 24th, 2017 advisory 12 medical provider, which had not yet been paid.
13 notice from this Commission indicated that the 13 COMMISSIONER BECK: And you're saying that unpaid
14 advisory notice states, when preparing a 14 means that nobody's paid it, not just y'all?
15 settlement or clincher agreement title the 15 MR. PATTERSON: That's correct. And ---
16 document Settlement Agreement and Release. The 16 COMMISSIONER BECK: Does that comport with spirit in
17 title should not contain the word order. And 17 the agreement?
18 I think the reason for that is because the 18 MR. PATTERSON: I believe so. And, the reason for
19 Commission wanted to ensure that we were 19 that is because in Respondent's brief and
20 complying with 42-9-390 and not titling our 20 argument it hinges on adding language to that
21 settlement agreement and releases as orders 21 provision. However, first and foremost to your
22 since the 2007 work comp reformat it pulled 22 point, I believe that the language of the
23 that language out. 23 clincher is not ambiguous. I think it speaks
24  COMMISSIONER BECK: How would 42-3-175 ever apply | 24 for itself. However, you know it's not
25 then to a represented settlement agreement? 25 ambiguous because their argument hinges on
2 (Pages 5 to 8)
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1 adding this new and additional language to the 1 MR. PATTERSON: Well, I think when you read the
2 clincher. And so his argument hinges that 2 language ---
3 unless you add this new language then his 3 COMMISSIONER BECK: I just did.
4 argument fails and our argument is necessarily 4 MR. PATTERSON: Right. To me I think all that's
5 correct. The clincher language in question 5 saying is we're going -- what we're going to
6 states, "Employee/Carrier will pay any 6 pay, not who's going to pay it. So it's saying
7 previously authorized medical expenses to 7 -
8 medical providers that were incurred prior to 8  COMMISSIONER BECK: Well, it's saying Employer and
9 February 13th, 2020, but had inadvertently not 9 Carrier will pay.
10 been paid as of the date of this agreement." 10  MR.PATTERSON: That's right. It's saying we're
11 However, on page 4, at the top of page 4 of 11 going to pay things that haven't been paid as
12 Respondents brief he wants you to add "by the 12 of the date of the agreement and it's not
13 Defendants" to that language. He wants you to 13 referring to who has already paid the bills.
14 add --- 14 So if there are bills that have already been
15 COMMISSIONER BECK: You don't think that there'sa | 15 paid, it's just saying we're going to pay the
16 alternate view that that's implied. 16 things that haven't been.
17  MR.PATTERSON: Ido not think that that's implied 17  COMMISSIONER BECK: It appears to me that it --
18 and I think the reason that's not implied is 18 you're putting yourself on the hook for it.
19 because if we wanted for it to be reimbursed 19 It's not whether somebody else has paid it --
20 then that language could have been included 20 I'm just not reading that as absolving your
21 because if you look at the clincher the 21 client of responsibility for that payment. So
22 paragraph just below this clause talks about 22 I'm struggling with that and --
23 reimbursement for mileage. So, if the parties 23  MR. PATTERSON: Sure.
24 wanted to include reimbursement of medical 24  COMMISSIONER BECK: Help me get there.
25 expenses they certainly could have because the 25  MR. PATTERSON: Okay. Well, I mean I think that
Page 10 Page 12
1 language of the clincher just below that talks 1 when you read that in conjunction with the
2 about reimbursement for mileage. Yet, this 2 paragraph below it it's very clear that we were
3 paragraph does not talk about reimbursement. 3 using terms such as "have been paid and their
4 So I think it's definitely not implied that it 4 reimbursement” and the fact that the language
5 would be paid by Defendants. And I think the 5 in the clincher just below that discusses
6 fact that in his brief by him trying to add 6 reimbursement of something and then this
7 that language he recognizes that unless you add 7 paragraph does not discuss that same
8 that language --- 8 reimbursement language then what that is
9  COMMISSIONER BECK: Tell me where you're reading the 9 implying is that we were only agreeing to pay
10 language at in the order. 10 -
11 MR. PATTERSON: Oh, yeah. It's the page top of page 11  COMMISSIONER BECK: Get me back to this point, Mr.
12 4 of Respondent's brief. 12 Patterson. This -- I'd be surprised if this
13 COMMISSIONER BECK: No, in the order. 13 Motion, this Rule to Show Cause Motion just
14 MR.PATTERSON: Oh, I'm sorry. So in the clincher 14 came out of the blue. I'm presuming there was
15 it's going to be page bottom of page 3 and then 15 some communication that went back and forth
16 the section regarding mileage goes from bottom 16 asking for payment of that and a decision by
17 of page 3 -- yea -- nope -- bottom of page 3. 17 you or your client you weren't responsible for
18 Those two clauses are on the bottom of page 3. 18 it.
19  COMMISSIONER BECK: Employer and Carrier will pay 19  MR. PATTERSON: So they -- almost none. So as |
20 any previously authorized medical expenses to 20 mentioned earlier there was an email prior to
21 medical providers that were incurred prior to 21 the execution of the clincher in which I --
22 February 13th, 2020, but have inadvertently not 22 there was an email about this bill for Dr.
23 been paid as of this date. The problem that 23 Mullen and we told Al that we would pay the
24 the Employer/Carrier paying them not the 24 outstanding balance and the outstanding balance
25 Claimant paying them. 25 was two hundred dollars. So I felt like that
3 (Pages 9 to 12)
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1 was very unambiguous if you're going to allow 1 just says we acted in willful disobedience.
2 for rule of evidence to help determine the 2 And then finally, if you believe that it's an
3 intent of the parties. And so, I don't think 3 order, that we acted without good cause and
4 there's any other way to construe my language 4 that we acted in willful disobedience then the
5 to Respondent that we were going to pay the 5 sanctions are still unconstitutionally
6 outstanding balance, and that was sent prior to 6 excessive and they violate Appellant's due
7 the execution of the clincher. And then there 7 process rights. There's a Supreme Court case
8 was only one email after that regarding this 8 in which the ratio that was at issue in terms
9 outstanding balance before this Rule to Show 9 of the punitive damages versus the amount in
10 Cause was filed, that's it. Al sent an email 10 question was one hundred twenty ---
11 in July at some point and asked about it and I 11  COMMISSIONER BECK: But what if you said the medical
12 said I would check, and that was the extent of 12 care and not an outstanding bill, how would the
13 the -- there were no further email 13 Commission quantify that?
14 transmittals, no other conversations until T 14 MR.PATTERSON: I'm not exactly -- can you rephrase
15 got the Notice of the Rule to Show Cause or 15 thator ...
16 really the Motion to Compel. 16 COMMISSIONER BECK: Well, I mean non-compliance can
17  COMMISSIONER BECK: Okay. I'll let you have a 17 come in various forms. It can come in the form
18 couple more minutes. I've taken up a lot of 18 like we're seeing here where they're not paying
19 your time, so I'm going to give you two more 19 a bill of $3,625 or or it can come in the form
20 minutes. 20 of they have refused to provide medical care
21 MR. PATTERSON: Thank you, sir, I appreciate that. | 21 for 30, 60, 90 days after they've been ordered
22 And then the other -- what you pointed out was 22 to do it, but there's no way to balance the
23 the $285,00 settlement. I think it's important 23 value of that medical care as you're trying
24 to note that at the time of settlement the perm 24 balance the $3,625 with hundred and whatever
25 total value of the claim, and we're not saying 25 thousand dollar in fines.
Page 14 Page 16
1 he was perm total, was one $167,000. So 1 MR. PATTERSON: Sure. I think the difference here
2 there's approximately $120,000 extra over and 2 is is that in that situation you're discussing
3 above what permanency possibly could have been 3 there is somebody waiting for medical or
4 that -- we contemplated things like future 4 there's somebody that hasn't been paid. In
5 medical, disputed parts of the claim, and 5 this case, Respondent received that medical
6 things like out-of-pocket medical expenses. So 6 treatment and that medical treatment was paid
7 this idea that somehow these things were not 7 for.
8 contemplated as part of the clincher is just 8  COMMISSIONER BECK: So you think my scenario is more
9 not accurate. I think these were all 9 egregious than your scenario?
10 contemplated by the clincher. Nonetheless, 10  MR. PATTERSON: I don't think my scenario is really
11 regard -- going back to the order part of this 11 egregious at all because Appellant suffered no
12 there -- I wanted to go back over the -- if you 12 harm. He wasn't even ---
13 find this is an order, then if you look at the 13 COMMISSIONER BECK: I think that was the intent of
14 order from the hearing Commissioner there are 14 the question I just asked you.
15 no facts that would support Employer/Carrier 15 MR PATTERSO
16 acted without good cause. The order only 16 COMMISSIONER BECK: Okay. You have three minutes to
17 contains a very conclusory statement that says 17 reply, sir.
18 Employer and Carrier acted without good cause. 18  MR. PATTERSON: Thank you.
19 And there are no findings of facts from the 19  COMMISSIONER BECK: Mr. Martin?
20 records as to how we would have acted without 20 RESPONDENT'S POSITION STATEMENT:
21 good cause. Nonetheless, if you find that it's 21 MR. MARTIN: Thank you, Commissioner. May it please
22 an order, we acted without good cause, then 22 the Commission. There were two consent orders
23 similarly there are no facts in evidence that 23 entered prior to the clincher agreement. Those
24 we acted in willful disobedience of an order. 24 consent orders were specifically admitted and -
25 Again, it's a very conclusory statement that 25 - by the Commissioner at the Motion hearing and
4 (Pages 13 to 16)
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1 they are referenced in the order. And, those 1 incurred prior to February 13th of 2020, and
2 consent orders were dated August 16th of 2017, 2 the only person or party who could have
3 and November 13th of 2018. And drawing your 3 inadvertently not paid authorized medical
4 attention to those consent orders --- 4 expenses would be the Defendants.
5  COMMISSIONER BECK: Also one in '19. We're looking 5 COMMISSIONER BECK: How did we get to the willful
6 at which one, the '18? 6 component?
7 MR.MARTIN: Well, I'm looking at the one in '17 7 MR. MARTIN: Well, the willful component comes from
8 first. 8 their failure to do it after being requested to
9 COMMISSIONER BECK: Le 9 do so on multiple occasions and taken over 13
10  COMMISSIONER MCCASKILL: Mr. James sign that order? | 10 months to pay the little portion that they did
11 COMMISSIONER BECK: Got it. 11 pay. The Defendants -- and the findings, there
12 MR.MARTIN: Yes, sir. And if you go to finding 12 are findings specifically addressing willful
13 number 10 of that, this provides that he was 13 disobedience. I think those are findings 20
14 scheduled to treat with Dr. Mullen and Employer 14 and 24 of the hearing order on page 9 and 10 if
15 and Carrier were reimbursed Claimant for any 15 I'm not mistaken. Let me just make sure I'm
16 out-of-pocket expenses related to that visit 16 telling you right. 20 and 24 are on page 9 of
17 and the other visit. And the next paragraph 17 the hearing order. They specifically address
18 says Employer/Carrier will agree to provide 18 willful disobedience. If you look at findings
19 causally related medical treatment as 19 19 and 22 of the hearing order those
20 recommended by Dr. Mullen or with a physician 20 specifically address the lack of good cause.
21 provided by the Employer. 21 And the Commissioner in the order goes into
22 COMMISSIONER BECK: All right. 22 some detail as to the reason he finds there is
23 MR. MARTIN: There was never a physician provided by 23 not good cause and the reason why there was
24 the Employer. The consent order -- the other 24 willful disobedience. One of the main things
25 one that I referenced it's dated November 13th 25 was they were told about the expenses that were
Page 18 Page 20
1 of 2018. If you go to paragraph 11 of that one 1 outstanding. As Mr. Patterson noted at the
2 it says, Employer and Carrier agree to provide 2 time the clincher was being signed, there were
3 Claimant with treatment for his psychological 3 outstanding bills to Dr. Mullen and that's why
4 overlay and reimburse Claimant for any previous 4 we have the language in their that expenses
5 causally related out-of-pocket medical expenses 5 that have inadvertently not been paid will be
6 concerning his psychological treatment. Now, - 6 paid. They inadvertently had not paid
7 -- 7 $3,825.00 worth of medical expenses to Dr.
8  COMMISSIONER BECK: And those are signed by a 8 Mullen that they had agreed to pay pursuant to
9 Commissioner? 9 a consent order. So at the time the clincher
10 MR. MARTIN: Yes, sir. Those are both orders signed | 10 was entered they hadn't paid any of that. My
11 by a Commissioner and at the time that the 11 client paid three $3,625.00 of it. He can't
12 clincher was entered Mr. Hinson had incurred 12 inadvertently not pay something he's not
13 $3,825.00 worth of medical expenses with Dr. 13 responsible for. It's an authorized medical
14 Mullen's office. And because the Defendants 14 expense according to the consent order. If any
15 never paid any money to Dr. Mullen's office in 15 authorized ---
16 2017, 2018, 2019, 2020, he paid out of his own 16  COMMISSIONER BECK: How many total days were
17 pocket $3,625.00 in order to continue treating 17 assessed in this. I see the dates in here.
18 with Dr. Mullen because Dr. Mullen wouldn't 18 How many total days?
19 treat him without being paid. So he paid that 19 MR.MARTIN: Off the top of my head I don't know
20 out-of-pocket and at the time the clincher was 20 that, I apologize.
21 entered the clincher said anything that's 21 COMMISSIONER BECK: If you don't know go ahead.
22 inadvertently not been paid by the Defendants 22 MR. MARTIN: Ibelieve it was from the date the
23 incurred prior to February 13th of 2020, will 23 clincher was filed ---
24 be paid by the Defendants. Well, all of these 24  COMMISSIONER BECK: And he's got the dates, I'm just
25 three $3,825.00 in medical expenses were 25 curious of the number of days.
5 (Pages 17 to 20)
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1 MR. MARTIN: Yes, sir. It's the date the clincher 1 whether it's, you know, half of that, quarter
2 was filed to the -- it's a little over 13 2 of that, whatever the case may be that's
3 months that it took them. And what happened 3 completely, you know, we don't take a position
4 is we filed a Motion over a year after, okay. 4 in that regard. But, as far as there being
5 We told them at the time that it was owed, we 5 some fine imposed, we do believe that's
6 told them in July several months later we still 6 appropriate under the circumstances.
7 hadn't been paid. Then after a year we filed 7 COMMISSIONER BECK: I notice in -- I'll agree there
8 a Motion and it was not until after we filed 8 was some argument regarding your attorney fee.
9 that Motion that they contacted Dr. Mullen's 9 MR.MARTIN: Yes, sir. We were awarded I believe
10 office and they said to Dr. Mullen how much is 10 four hours of attorney fees and if we are
11 owed on his bill. Well, Dr. Mullen's office 11 successful at this Motion hearing we would
12 had been paid $3,625.00 by my client so Dr. 12 actually ask for that number to be that hourly
13 Mullen's office said there's only $200.00 left 13 rate or hourly amount to be increased to
14 outstanding so they paid the $200.00 and then 14 encompass this hearing as well.
15 said it's moot. We don't have to go to this 15 COMMISSIONER BECK: All right.
16 hearing on your Motion because we've complied 16 MR.MARTIN: Does that respond to your question?
17 by paying $200.00 13 months after the clincher 17  COMMISSIONER BECK: It does.
18 was signed, okay. So our position that, as the 18 MR.MARTIN: Okay. Thank you, sir.
19 Commissioner said, that's not good cause, 19  COMMISSIONER BECK: Anything else, sir?
20 that's willful disobedience to an order and 20  MR. MARTIN: I think I'll stop there.
21 their position at the hearing I believe goes on 21  COMMISSIONER BECK: Three minutes to reply. Let's
22 to further support that's willful disobedience. 22 talk about those two consent orders.
23 They didn't come in and say we're sorry, we 23  APPELLANT'S REPLY:
24 should have done this. They said --- 24  MR. PATTERSON: Yes, sir. So Respondent wants you
25  COMMISSIONER BECK: Well, what about the argument | 25 to believe that these consent orders somehow
Page 22 Page 24
1 that it's excessive. I mean, I got to say I'm 1 trump the clincher settlement agreement. So if
2 not sure I've seen a fine this large in the 14- 2 you find the clincher is an order then what
3 15 years I have been doing that and that fee or 3 Respondent is asking is that he wants you to
4 that fine doesn't go to your client --- 4 think that a prior order somehow controls over
5  MR. MARTIN: Correct. 5 more recent order. However, my argument is the
6 COMMISSIONER BECK: --- it goes to the Commission? 6 clincher agreement is not an order, nonetheless
7 MR. MARTIN: Yes, sir. Absolutely. I have no -- 1 7 the clincher settlement agreement is the full
8 made no effort whatsoever at the Motion hearing 8 and final resolution of the claim and the
9 to ask for a specific amount of penalty. All 9 controlling document in the case. Now, while
10 I said was they're subject to a penalty under 10 I believe that position is accurate, the
11 42-3-175 and it could be up to $500.00 a day 11 hearing transcript would reflect that at this
12 for that period of time. It is not our -- we 12 hearing Respondent and the hearing Commissioner
13 don't have a dog in that fight because it goes 13 agreed on the record that the clincher document
14 to the general fund and if the Commission were 14 or the clincher settlement agreement was the
15 to determine that the fine would -- while I 15 controlling document. So, I think it would
16 would say that I believe it was within 16 just create bad law to somehow look back in a
17 Commissioner Wilkerson's discretion to impose a 17 claim and then determine prior orders after the
18 fine of that amount based on the statute. If 18 full and final resolution of the case somehow
19 y'all felt that it could be lowered I 19 now control in a claim that has already been
20 certainly, you know, that's 100 percent y'alls 20 resolved.
21 discretion and I would not complain about that. 21  COMMISSIONER BECK: Unless there were two potential
22 My only position on that would be that we feel 22 interpretations of that provision that you and
23 like there has to be some discouragement of 23 I chatted about earlier then anyone could look
24 this type of behavior for the Defendants and we 24 at prior agreements of the parties in
25 would ask for some fine would be imposed 25 clarifying that, would you disagree or agree
6 (Pages 21 to 24)
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1 with that? 1  MR.PATTERSON: I meant the total amount ---
2 MR. PATTERSON: Well, I actually think that helps my 2~ COMMISSIONER BECK: Over $200.00.
3 position because it further shows that the 3 MR.PATTERSON: --- over $200.00 is 956 to 1.
4 consent orders were contemplated in the 4  COMMISSIONER BECK: So if we weren't compelled by
5 settlement agreement, that they knew these 5 any of your prior arguments what should that
6 balances had been paid out of pocket by the Mr. 6 number be?
7 Hinson going into the clincher agreement. They 7 MR.PATTERSON: Well, I mean that's a great
8 knew how to ask for language that required a 8 question. To me I think a 10 to 1 ratio makes
9 reimbursement, which is in the mileage 9 a lot more sense.
10 reimbursement. And for medical, my email to 10 COMMISSIONER BECK: A th
11 him prior to this settlement says we're only 11 MR. PATTERSON: Then ---
12 going to pay the outstanding balance. I think 12 COMMISSIONER BECK: 200 -- two thousand dollars?
13 everybody knew that the 120 extra was going to 13  MR.PATTERSON: Then 50 to . When you consider the
14 cover everything else in the case and that we 14 amount in question, and the fact that, you
15 were only going to pay that $200.00 outstanding 15 know, even after this there's no indication
16 balance and I think that's really where this 16 that Dr. Mullen's office sent Mr. Hinson to
17 settlement agreement is. 17 collections, there's no indication -- there's
18 COMMISSIONER BECK: I'd like for you to spend a 18 just no indication in anyway that he was
19 little bit of your time because the one area 19 prejudiced by this. And so, if you're talking
20 that I'm sort of struggling with is the -- your 20 about punishment I do think that a 10 to 1
21 dollar amount that was assessed. And how many 21 ratio makes more sense.
22 days --- 22 COMMISSIONER BECK: Okay. Thank you for your time.
23 MR. PATTERSON: 386 days. 23 MR.PATTERSON: Yes, sir. Thank you.
24  COMMISSIONER BECK: And total value? 24 COMMISSIONER BECK: That's the proceeding. Good to
25  MR. PATTERSON: In the order it's $193,000.00. 25 see y'all gentlemen.
Page 26 Page 28
1 However, I think if you actually do the math 1  (There being nothing further, the hearing concluded
2 it's like $190,000.00, but I was just using the
3 number that the order had. 2 at2:14p.m.)
4 COMMISSIONER BECK: And you were talking initially
5 about some case law looking at the ---
6  MR. PATTERSON: Sure, the case law essentially said
7 that where the ratio was 127 to 1 that violated
8 the parties due process rights and was
9 unconstitutional. In this case the amount is
10 956 to 1 using the $200.00 number. However,
11 even if you used Mr. Martin's number of what he
12 thinks it's our responsibility to pay, the
13 $3,800.00, that's still a 50 to 1 ratio which
14 is still excessive. So I think either way you
15 look at it the fine is just ...
16 COMMISSIONER BECK: And you said 200 I thought it
17 was 500 in here.
18  MR. PATTERSON: Are you asking about the $200.00
19 medical bill?
20  COMMISSIONER BECK: Well, no, the $500.00 fine from
21 May 23 to April 12 and then so it's $500.00 for
22 each of those days.
23 MR. PATTERSON: For each of those days and that's
24 how you get to the total amount of the five.
25  COMMISSIONER BECK: Okay, I'm with you.
7 (Pages 25 to 28)
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STATE OF SOUTH CAROLINA
BEFORE THE
SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
WCC No. 1611416
Jon A. Hinson,
Claimant,
V.
BS Communications,
Employer,
and

0ld Republic Insurance,

Carrier/Defendants.
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FULL COMMISSION HEARING
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Monday, January 24, 2022
1:34 p.m. - 2:14 p.m.

The Full Commission Hearing was heard Dbefore
Commissioner Michael Campbell, II, Gene McCaskill,
and T. Scott Beck at the Workers’ Compensation
Commission, 133 Main Street, Panel A, Columbia, South
Carolina on the 24th day of January, 2022, before
Amber Scarborough, Court Reporter and Notary Public

in and for the State of South Carolina.
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APPEARANCES

Alton L. Martin, Jr., Esquire

Martin & Martin, PA

1415 Augusta Street

Greenville, South Carolina

Attorney for the Appellant/Defendants

Michael E. Patterson, Jr., Esquire
Christopher Mingledorff

Mingledorff & Patterson, LLC

245 Seven Farms Drive, Suite 310
Charleston, South Carolina 29424
Attorney for the Claimant/Respondent

Also present:
Luke Green, via Z0OOM
LaDonna Etheridge, via Z0O0OM
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HINSON V. BS COMMUNICATIONS 3

CALL TO ORDER:

MADAME COURT REPORTER: Today is January 24th, 2022.

This 1s South Carolina Workers' Compensation

Case Number 1611416. This is the case of Jon
A, Hinson versus BS Communication and 01d
Republic Insurance. The Appellant 1is the

Defendant, represented by Michael E. Patterson.

Respondent is represented by Alton Martin.

Fach side is allowed 10 minutes for oral

argument and the Appellant 3 minutes in reply.

You are requested to argue to grounds of

exception and stay within the record.
COMMISSIONER BECK: Mr. Patterson?

APPELLANT’'S POSITION STATEMENT:

MR. PATTERSON: Yes, sir. Thank you, may it please
the Court. Commissioners, I appreciate your
time today and thank you for being here. The
facts of this case are, respondent was injured
on August 20th, 2016 and the clincher was
executed on March 19th, 2020. The medical bill
at issue is for ©psych treatment Claimant
received with Dr. Mullen; however, it is
important to understand that the psych overlay
was a denied part of the claim for a year. Dr.

Mullen was a doctor Claimant chose on his own
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HINSON V. BS COMMUNICATIONS 4

and started treating with on his own. Thus, a
portion of these medical bills were voluntarily
paid Dby Claimant while the psych 1ssue was
denied. The settlement was agreed to in
principle on January 30th, 2020, and the
language of the c¢lincher was then negotiated
extensively for the next month and a half, and
executed on March 19th, 2020. In fact, one of
the emails Respondent introduced as evidence at
the hearing explicitly supports Appellants
argument. And in an email from March 11th,
2020, prior to the execution of the clincher,
I told Respondent that the adjuster is working

to pay the outstanding balance at Dr. Mullen's

office. The outstanding balance was two
hundred dollars. The balance was paid prior to
the original hearing. Therefore this case 1is

about the hearing Commissioner imposing a one
hundred ninety-three thousand dollar fine for a
two hundred dollar medical, which was paid at
the time of the hearing. Commissioners, there

are five independent reasons this panel should

overrule and overturn the hearing
Commissioner's findings. Number one, we
complied with the clincher agreement. Two, the
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HINSON V. BS COMMUNICATIONS 5

clincher agreement 1s not an order. Number
three, 1f you find it is an order ---

COMMISSIONER BECK: Back up.

MR. PATTERSON: Yes, sir.

COMMISSIONER BECK: Why not?

MR. PATTERSON: The clincher ---

COMMISSIONER BECK: We don't require -- you talking
about a settlement negotiated between two
lawyers on behalf of your respective client,
filed with the Commission, and stamped as
received according to the Statute is not an
enforceable order?

MR. PATTERSON: Yes, sir. So, 42-9 -- Section 42-9-
390 specifically states that a settlement
agreement must only be filed with the
Commissioner, as you said, stamped received;
whereas the second portion of that section
states that c¢linchers that where a party 1is
unrepresented must be reviewed and approved by
a Commissioner. The South Carolina Workers'
Compensation Act is in derogation of the common
law and therefore must be strictly construed.
And so, there's a legal maximum statutory
construction expressio unius exclusio alterius,

which stands for the proposition that to
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HINSON V. BS COMMUNICATIONS 6

expressly or 1include one thing 1implies the
exclusion of another.

COMMISSIONER BECK: Well, wouldn't that imply that
any negotiated settlement between represented
parties would never be enforceable?

MR. PATTERSON: No, 1t's enforceable 1like a civil
agreement 1is enforceable. It's a contract
between the parties that can then be later
decided under contract principals but it's not
then a settle -- or it's not an order, Jjust
like in fact one of the things I pointed out in
my brief is that a February 24th, 2017 advisory
notice from this Commission indicated that the
advisory notice states, when preparing a
settlement or <clincher agreement title the
document Settlement Agreement and Release. The
title should not contain the word order. And
I think the =reason for that 1is because the
Commission wanted to ensure that we were
complying with 42-9-390 and not titling our
settlement agreement and releases as orders
since the 2007 work comp reformat it pulled
that language out.

COMMISSIONER BECK: How would 42-3-175 ever apply

then to a represented settlement agreement?
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HINSON V. BS COMMUNICATIONS 7

MR. PATTERSON: I don't think 1t does. I don't
think 42-3-175 applies to anything but orders.
I think clincher agreements are to be
determined under contract principles. So I
don't think the sanctions provision in 42-3-175
applies to a clincher agreement that is not an
order of the Commission.

COMMISSIONER BECK: Okay. Go ahead.

MR. PATTERSON: However, number three, 1if you find
it is an order then there are no facts that
Appellants acted without good cause, which 1is
part of 42-3-175. Additionally, if you find it
is an order and there are facts showing
Appellants acted without good cause then there
are no facts Appellant acted in willful
disobedience. Finally, number five, the
sanctions violate Appellants constitutional due
process rights. The clincher in this case only
required Appellants to pay three things: number
one, Appellants were required to pay Respondent
$285,000. Appellants -- number two, Appellants
were required to reimburse Respondent for any
authorized mileage Appellants had not Dbeen
paid.

COMMISSIONER BECK: Get back to the $285,000.
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HINSON V. BS COMMUNICATIONS 8

MR. PATTERSON: Yes, sir.

COMMISSIONER BECK: Say that to me again.

MR. PATTERSON: The clincher only requires Appellants
to pay three things and I was simply saying
that the settlement agreement was for $285,000,
which Appellants were required to pay.

COMMISSIONER BECK: Okay.

MR. PATTERSON: And then there was another provision
that requires us to reimburse Respondent for
authorized mileage, which we did not get paid
and then any unpaid bills to an authorized
medical provider, which had not yet been paid.

COMMISSIONER BECK: And you're saying that unpaid
means that nobody's paid it, not just y'all?

MR. PATTERSON: That's correct. And ---

COMMISSIONER BECK: Does that comport with spirit in
the agreement?

MR. PATTERSON: I believe so. And, the reason for
that is because in Respondent’s brief and
argument it hinges on adding language to that
provision. However, first and foremost to your
point, I believe that the language of the
clincher is not ambiguous. I think it speaks
for itself. However, you know it's not

ambiguous because their argument hinges on
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HINSON V. BS COMMUNICATIONS 9

adding this new and additional language to the
clincher. And so his argument hinges that
unless vyou add this new language then his
argument fails and our argument is necessarily
correct. The clincher 1language 1in gquestion
states, “Employee/Carrier will pay any
previously authorized medical expenses to
medical providers that were incurred prior to
February 13th, 2020, but had inadvertently not
been paid as of the date of this agreement.”
However, on page 4, at the top of page 4 of
Respondents brief he wants you to add "by the
Defendants" to that language. He wants you to
add ---

COMMISSIONER BECK: You don't think that there's a
alternate view that that's implied.

MR. PATTERSON: I do not think that that's implied
and I think the reason that's not implied 1is
because 1f we wanted for it to be reimbursed
then that language could have Dbeen included
because if you look at the «clincher the
paragraph Jjust below this clause talks about
reimbursement for mileage. So, if the parties
wanted to include reimbursement of medical

expenses they certainly could have because the
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HINSON V. BS COMMUNICATIONS 10

language of the clincher just below that talks
about reimbursement for mileage. Yet, this
paragraph does not talk about reimbursement.
So I think it's definitely not implied that it
would be paid by Defendants. And I think the
fact that in his brief by him trying to add
that language he recognizes that unless you add
that language ---

COMMISSIONER BECK: Tell me where you're reading the
language at in the order.

MR. PATTERSON: Oh, yeah. It's the page top of page
4 of Respondent’s brief.

COMMISSIONER BECK: No, in the order.

MR. PATTERSON: Oh, I'm sorry. So in the clincher
it's going to be page bottom of page 3 and then
the section regarding mileage goes from bottom
of page 3 -- yea -- nope -- bottom of page 3.
Those two clauses are on the bottom of page 3.

COMMISSIONER BECK: Employer and Carrier will pay
any previously authorized medical expenses to
medical providers that were incurred prior to
February 13th, 2020, but have inadvertently not
been paid as of this date. The problem that
the Employer/Carrier paying them not the

Claimant paying them.
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HINSON V. BS COMMUNICATIONS 11

MR. PATTERSON: Well, I think when vyou read the
language ---

COMMISSIONER BECK: I just did.

MR. PATTERSON: Right. To me I think all that's
saying 1is we're going -- what we're going to
pay, not who's going to pay it. So it's saying

COMMISSIONER BECK: Well, it's saying Employer and
Carrier will pay.

MR. PATTERSON: That's right. It's saying we're
going to pay things that haven't been paid as
of the date of the agreement and it's not
referring to who has already paid the Dbills.
So if there are bills that have already been
paid, it's Jjust saying we're going to pay the
things that haven't been.

COMMISSIONER BECK: It appears to me that it --
you're putting yourself on the hook for it.
It's not whether somebody else has paid it --
I'm just not reading that as absolving vyour
client of responsibility for that payment. So
I'm struggling with that and --

MR. PATTERSON: sure.

COMMISSIONER BECK: Help me get there.

MR. PATTERSON: Okay. Well, I mean I think that
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HINSON V. BS COMMUNICATIONS 12

when vyou read that 1in conjunction with the
paragraph below it it's very clear that we were
using terms such as "have been paid and their
reimbursement" and the fact that the language
in the c¢lincher Jjust below that discusses
reimbursement of something and then this
paragraph does not discuss that same
reimbursement language then what that is

implying is that we were only agreeing to pay

COMMISSIONER BECK: Get me back to this point, Mr.

Patterson. This -- I'd be surprised if this
Motion, this Rule to Show Cause Motion Jjust
came out of the blue. I'm presuming there was
some communication that went back and forth
asking for payment of that and a decision by
you or your client you weren't responsible for
it.

PATTERSON: So they -- almost none. So as I
mentioned earlier there was an email prior to
the execution of the clincher in which I --
there was an email about this bill for Dr.
Mullen and we told Al that we would pay the
outstanding balance and the outstanding balance

was two hundred dollars. So I felt 1like that
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HINSON V. BS COMMUNICATIONS 13

was very unambiguous if you're going to allow
for rule of evidence to help determine the
intent of the parties. And so, I don't think
there's any other way to construe my language
to Respondent that we were going to pay the
outstanding balance, and that was sent prior to
the execution of the clincher. And then there
was only one email after that regarding this
outstanding balance before this Rule to Show
Cause was filed, that's 1it. Al sent an email
in July at some point and asked about it and I
said I would check, and that was the extent of
the - there were no further email
transmittals, no other conversations until I
got the Notice of the Rule to Show Cause or
really the Motion to Compel.

COMMISSIONER BECK: Okay. I'll let you have a
couple more minutes. I've taken up a lot of
your time, so I'm going to give you two more
minutes.

MR. PATTERSON: Thank you, sir, I appreciate that.
And then the other -- what you pointed out was
the $285,00 settlement. I think it's important
to note that at the time of settlement the perm

total value of the claim, and we're not saying
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HINSON V. BS COMMUNICATIONS 14

he was perm total, was one $167,000. So
there's approximately $120,000 extra over and
above what permanency possibly could have been
that -- we contemplated things 1like future
medical, disputed parts of +the c¢claim, and
things like out-of-pocket medical expenses. So
this idea that somehow these things were not
contemplated as part of the c¢lincher is Jjust
not accurate. I think these were all
contemplated by the <clincher. Nonetheless,
regard -- going back to the order part of this
there -- I wanted to go back over the -- if you
find this is an order, then i1f you look at the
order from the hearing Commissioner there are
no facts that would support Employer/Carrier
acted without good cause. The order only
contains a very conclusory statement that says
Employer and Carrier acted without good cause.
And there are no findings of facts from the
records as to how we would have acted without
good cause. Nonetheless, i1f you find that it's
an order, we acted without good cause, then
similarly there are no facts in evidence that
we acted in willful disobedience of an order.

Again, 1t's a very conclusory statement that
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HINSON V. BS COMMUNICATIONS 15

just says we acted 1in willful disobedience.
And then finally, if you believe that it's an
order, that we acted without good cause and
that we acted in willful disobedience then the
sanctions are still unconstitutionally
excessive and they violate Appellant's due
process rights. There's a Supreme Court case
in which the ratio that was at issue in terms
of the punitive damages versus the amount in
guestion was one hundred twenty ---

COMMISSIONER BECK: But what if you said the medical
care and not an outstanding bill, how would the
Commission quantify that?

MR. PATTERSON: I'm not exactly -- can you rephrase
that or

COMMISSIONER BECK: Well, I mean non-compliance can
come in various forms. It can come in the form
like we're seeing here where they're not paying
a bill of $3,625 or or 1t can come 1in the form
of they have refused to provide medical care
for 30, 60, 90 days after they've been ordered
to do 1t, but there's no way to balance the
value of that medical care as you're trying
balance the $3,625 with hundred and whatever

thousand dollar in fines.
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HINSON V. BS COMMUNICATIONS 16

MR. PATTERSON: Sure. I think the difference here
is is that in that situation you're discussing
there 1s somebody waiting for medical or
there's somebody that hasn't been paid. In
this case, Respondent received that medical
treatment and that medical treatment was paid
for.

COMMISSIONER BECK: So you think my scenario is more
egregious than your scenario?

MR. PATTERSON: I don't think my scenario is really
egregious at all because Appellant suffered no
harm. He wasn't even ---

COMMISSIONER BECK: I think that was the intent of
the question I just asked you.

MR. PATTERSO

COMMISSIONER BECK: Okay. You have three minutes to
reply, sir.

MR. PATTERSON: Thank you.

COMMISSIONER BECK: Mr. Martin?

RESPONDENT'S POSITION STATEMENT:

MR. MARTIN: Thank you, Commissioner. May it please
the Commission. There were two consent orders
entered prior to the clincher agreement. Those
consent orders were specifically admitted and -

- by the Commissioner at the Motion hearing and
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HINSON V. BS COMMUNICATIONS 17

they are referenced in the order. And, those
consent orders were dated August 16th of 2017,
and November 13th of 2018. And drawing your
attention to those consent orders ---

COMMISSIONER BECK: Also one in '19. We're looking
at which one, the '187?

MR. MARTIN: Well, I'm looking at the one in '17
first.

COMMISSIONER BECK: Le

COMMISSIONER MCCASKILL: Mr. James sign that order?

COMMISSIONER BECK: Got it.

MR. MARTIN: Yes, sir. And 1f you go to finding
number 10 of that, this provides that he was
scheduled to treat with Dr. Mullen and Employer
and Carrier were reimbursed Claimant for any
out-of-pocket expenses related to that wvisit
and the other wvisit. And the next paragraph
says Employer/Carrier will agree to provide
causally related medical treatment as
recommended by Dr. Mullen or with a physician
provided by the Employer.

COMMISSIONER BECK: All right.

MR. MARTIN: There was never a physician provided by
the Employer. The consent order -- the other

one that I referenced i1it's dated November 13th
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HINSON V. BS COMMUNICATIONS 18

of 2018. If you go to paragraph 11 of that one
it says, Employer and Carrier agree to provide
Claimant with treatment for his psychological
overlay and reimburse Claimant for any previous
causally related out-of-pocket medical expenses

concerning his psychological treatment. Now,

COMMISSIONER BECK: And those are signed Dby a

Commissioner?

MR. MARTIN: Yes, sir. Those are both orders signed

by a Commissioner and at the time that the
clincher was entered Mr. Hinson had incurred
$3,825.00 worth of medical expenses with Dr.
Mullen's office. And because the Defendants
never paid any money to Dr. Mullen's office in
2017, 2018, 2019, 2020, he paid out of his own
pocket $3,625.00 in order to continue treating
with Dr. Mullen Dbecause Dr. Mullen wouldn't
treat him without being paid. So he paid that
out-of-pocket and at the time the clincher was
entered the c¢lincher said anything that's
inadvertently not been paid by the Defendants
incurred prior to February 13th of 2020, will
be paid by the Defendants. Well, all of these

three $3,825.00 in medical expenses were
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HINSON V. BS COMMUNICATIONS 19

incurred prior to February 13th of 2020, and
the only person or party who could have
inadvertently not paid authorized medical
expenses would be the Defendants.

COMMISSIONER BECK: How did we get to the willful
component?

MR. MARTIN: Well, the willful component comes from
their failure to do it after being requested to
do so on multiple occasions and taken over 13
months to pay the little portion that they did
pay. The Defendants -- and the findings, there
are findings specifically addressing willful
disobedience. I think those are findings 20
and 24 of the hearing order on page 9 and 10 if
I'm not mistaken. Let me just make sure I'm
telling you right. 20 and 24 are on page 9 of
the hearing order. They specifically address
willful disobedience. If you look at findings
19 and 22 of the hearing order those
specifically address the lack of good cause.
And the Commissioner 1in the order goes into
some detail as to the reason he finds there is
not good cause and the reason why there was
willful disobedience. One of the main things

was they were told about the expenses that were

1230 Richland Street / Columbia, SC 29201

f = CREEL COURT REPORTING, INC.
@ |
\‘.' (803) 252-3445 / contact@creelreporting.com








10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HINSON V. BS COMMUNICATIONS 20

outstanding. As Mr. Patterson noted at the
time the clincher was being signed, there were
outstanding bills to Dr. Mullen and that's why
we have the language 1in their that expenses
that have inadvertently not been paid will be
paid. They inadvertently had not paid
$3,825.00 worth of medical expenses to Dr.

Mullen that they had agreed to pay pursuant to

a consent order. So at the time the clincher
was entered they hadn't paid any of that. My
client paid three $3,625.00 of it. He can't

inadvertently not pay something he's not
responsible for. It's an authorized medical
expense according to the consent order. If any
authorized ---

COMMISSIONER BECK: How many total days were
assessed 1in this. I see the dates 1in here.
How many total days?

MR. MARTIN: Off the top of my head I don't know
that, I apologize.

COMMISSIONER BECK: If you don't know go ahead.

MR. MARTIN: I believe it was from the date the
clincher was filed ---

COMMISSIONER BECK: And he's got the dates, I'm just

curious of the number of days.
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HINSON V. BS COMMUNICATIONS 21

MR. MARTIN: Yes, sir. It's the date the clincher
was filed to the -- it's a 1little over 13
months that it took them. And what happened

is we filed a Motion over a year after, okay.
We told them at the time that it was owed, we
told them in July several months later we still
hadn't been paid. Then after a year we filed
a Motion and it was not until after we filed
that Motion that they contacted Dr. Mullen's
office and they said to Dr. Mullen how much is
owed on his bill. Well, Dr. Mullen's office
had been paid $3,625.00 by my client so Dr.
Mullen's office said there's only $200.00 left
outstanding so they paid the $200.00 and then
said it's moot. We don't have to go to this
hearing on your Motion because we've complied
by paying $200.00 13 months after the clincher
was signed, okay. So our position that, as the
Commissioner said, that's not good cause,
that's willful disobedience to an order and
their position at the hearing I believe goes on
to further support that's willful disobedience.
They didn't come in and say we're sorry, we
should have done this. They said ---

COMMISSIONER BECK: Well, what about the argument
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HINSON V. BS COMMUNICATIONS 22

that it's excessive. I mean, I got to say I'm
not sure I've seen a fine this large in the 14-
15 years I have been doing that and that fee or
that fine doesn't go to your client ---

MR. MARTIN: Correct.

COMMISSIONER BECK: --- 1t goes to the Commission?

MR. MARTIN: Yes, sir. Absolutely. I have no -- I
made no effort whatsoever at the Motion hearing
to ask for a specific amount of penalty. All
I said was they're subject to a penalty under
42-3-175 and it could be up to $500.00 a day
for that period of time. It is not our -- we
don't have a dog in that fight because it goes
to the general fund and if the Commission were
to determine that the fine would -- while I
would say that I believe it was within
Commissioner Wilkerson's discretion to impose a
fine of that amount based on the statute. If
y'all felt that it could be lowered I
certainly, you know, that's 100 percent y'alls
discretion and I would not complain about that.
My only position on that would be that we feel
like there has to be some discouragement of
this type of behavior for the Defendants and we

would ask for some fine would be imposed
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HINSON V. BS COMMUNICATIONS 23

whether it's, vyou know, half of that, gquarter
of that, whatever the case may Dbe that's
completely, you know, we don't take a position
in that regard. But, as far as there being
some fine imposed, we do believe that's
appropriate under the circumstances.

COMMISSIONER BECK: I notice in -- I'll agree there
was some argument regarding your attorney fee.

MR. MARTIN: Yes, sir. We were awarded I believe
four hours of attorney fees and if we are
successful at this Motion hearing we would
actually ask for that number to be that hourly
rate or hourly amount to Dbe increased to
encompass this hearing as well.

COMMISSIONER BECK: All right.

MR. MARTIN: Does that respond to your guestion?

COMMISSIONER BECK: It does.

MR. MARTIN: Okay. Thank you, sir.

COMMISSIONER BECK: Anything else, sir?

MR. MARTIN: I think I'1ll stop there.

COMMISSIONER BECK: Three minutes to reply. Let's
talk about those two consent orders.

APPELLANT’'S REPLY:

MR. PATTERSON: Yes, sir. So Respondent wants you

to believe that these consent orders somehow
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HINSON V. BS COMMUNICATIONS 24

trump the clincher settlement agreement. So if
you find the clincher is an order then what
Respondent 1is asking is that he wants you to
think that a prior order somehow controls over
more recent order. However, my argument is the
clincher agreement is not an order, nonetheless
the clincher settlement agreement is the full
and final resolution of the <claim and the
controlling document in the case. Now, while
I Dbelieve that position is accurate, the
hearing transcript would reflect that at this
hearing Respondent and the hearing Commissioner
agreed on the record that the clincher document
or the clincher settlement agreement was the
controlling document. So, I think it would
just create bad law to somehow look back in a
claim and then determine prior orders after the
full and final resolution of the case somehow
now control in a claim that has already been

resolved.

COMMISSIONER BECK: Unless there were two potential

interpretations of that provision that you and
I chatted about earlier then anyone could look
at prior agreements of the parties in

clarifying that, would vyou disagree or agree
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with that?

PATTERSON: Well, I actually think that helps my

position because it further shows +that the
consent orders were contemplated in the
settlement agreement, that they knew these
balances had been paid out of pocket by the Mr.
Hinson going into the clincher agreement. They
knew how to ask for language that required a
reimbursement, which is in the mileage
reimbursement. And for medical, my email to
him prior to this settlement says we're only
going to pay the outstanding balance. I think
everybody knew that the 120 extra was going to
cover everything else in the case and that we
were only going to pay that $200.00 outstanding
balance and I think that's really where this

settlement agreement is.

COMMISSIONER BECK: I'd like for you to spend a

MR.

little bit of your time because the one area
that I'm sort of struggling with is the -- your
dollar amount that was assessed. And how many

days ---

PATTERSON: 386 days.

COMMISSIONER BECK: And total value?

MR.

PATTERSON: In the order 1it's $193,000.00.
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HINSON V. BS COMMUNICATIONS 26

However, I think if vyou actually do the math
it's like $190,000.00, but I was just using the
number that the order had.

COMMISSIONER BECK: And you were talking initially
about some case law looking at the ---

MR. PATTERSON: Sure, the case law essentially said
that where the ratio was 127 to 1 that violated
the parties due process rights and was
unconstitutional. In this case the amount 1is
956 to 1 using the $200.00 number. However,
even if you used Mr. Martin's number of what he
thinks 1t's our responsibility to pay, the
$3,800.00, that's still a 50 to 1 ratio which
is still excessive. So I think either way you
look at it the fine is Jjust

COMMISSIONER BECK: And you said 200 I thought it
was 500 in here.

MR. PATTERSON: Are vyou asking about the $200.00
medical bill?

COMMISSIONER BECK: Well, no, the $500.00 fine from
May 23 to April 12 and then so it's $500.00 for
each of those days.

MR. PATTERSON: For each of those days and that's
how you get to the total amount of the five.

COMMISSIONER BECK: Okay, I'm with you.
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HINSON V. BS COMMUNICATIONS 27

MR. PATTERSON: I meant the total amount ---

COMMISSIONER BECK: Over $200.00.
MR. PATTERSON: -—-- over $200.00 is 956 to 1.
COMMISSIONER BECK: So if we weren't compelled by

any of vyour prior arguments what should that
number be?

MR. PATTERSON: Well, I mean that's a great
gquestion. To me I think a 10 to 1 ratio makes
a lot more sense.

COMMISSIONER BECK: A th

MR. PATTERSON: Then ---

COMMISSIONER BECK: 200 -- two thousand dollars?

MR. PATTERSON: Then 50 to 1. When you consider the
amount in guestion, and the fact that, vyou
know, even after this there's no indication
that Dr. Mullen's office sent Mr. Hinson to
collections, there's no indication -- there's
just no indication in anyway that he was
prejudiced by this. And so, if you're talking
about punishment I do think that a 10 to 1
ratio makes more sense.

COMMISSIONER BECK: Okay. Thank you for your time.

MR. PATTERSON: Yes, sir. Thank vyou.

COMMISSIONER BECK: That's the proceeding. Good to

see y'all gentlemen.
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at 2:14 p.m.)
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nothing further, the hearing concluded
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