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THE STATE OF SOUTH CAROLINA
In the Court of Appeals SC Court Of Appeals
APPEAL FROM ORANGEBURG COUNTY
Court of Common Pleas
Honorable Diane S. Goodstein, Circuit Court Judge
Appellate Case No. 2021-001413
Jacquelyn Gladden and Patricia Reed, .............cooiiiiiiiiii e, Respondents
V.

Cyndy Reed StewWart ........ooiiiiii i e Appellant.

APPELLANT’S RETURN TO RESPONDENTS’ MOTION TO STRIKE
and
APPELLANT’S MOTION FOR SANCTIONS FOR A FRIVOLOUS MOTION

On 12 May 2022, Plaintiff/Respondents Jacquelyn Gladden and Patricia Reed (hereinafter
individually and collectively referred to as “Respondents”) filed a Motion to Strike portions of
Defendant/Appellant Cyndy Reed Stewart’s Initial Brief of Appellant and the accompanying

Designation of Record. Respondents claim “[t]hese document were not proffered to or considered

by the trial Court and cannot now be raised for consideration. Additionally, such document were

not relevant and are not relevant to the matters at trial and now on appeal.” Mot. to Strike, p.1.
(emphasis added). Respondents also object to Appellant’s Designation of Record #21 which is an

order entered by the trial court below on 10 January 2020. Additionally, they seek to strike several



portions of Appellant’s Initial Brief to this Court. For the reasons set forth below, Respondents
Motion to Strike is entirely without merit as it relies on numerous misstatements or
misrepresentations of fact and other disparaging comments concerning the Appellant. Appellant
therefore prays that the Motion to Strike be dismissed and appropriate sanctions imposed.
APPELLANT’S RETURN TO MOTION TO STRIKE

To fully understand Respondents’ Motion to Strike, a bit of context is required.
Respondents Jacquelyn Gladden and Patricia Reed and Appellant Cyndy Stewart are sisters. Their
mother, Theodocia Reed, suffered from an extended illness late in life that sometimes required
assistance from others. Starting in 2009, Respondents began contesting Appellant’s involvement
with her mother by bringing an action in the Richland County Probate Court to have Mrs. Reed
declared incompetent and have her financial affairs placed under the control of someone other than
Appellant Cyndy Reed Stewart. After two (2) years of litigation, Cyndy Stewart overcame
Respondents’ objections and was allowed to continue to oversee her mother’s affairs. When Mrs.
Reed died in August of 2015 at the age of 90, Cyndy Stewart was appointed the Personal
Representative (“PR”) of her mother’s Estate by the Bamberg County Probate Court in Case No.
2015-ES-05-00091. Respondents objected to Cyndy Stewart’s PR appointment and instituted
litigation against her that is still not resolved. As of the filing of this Return, Mrs. Reed’s 2015
Estate is still open and being litigated by the Respondents. See Exhibit 1, Motion to Dismiss for
Lack of Jurisdiction (also contains a more detailed background statement).

The specific documents' and legal arguments Respondents claim “were not proffered to or
considered by the trial Court” relate to their mother’s 2015 Probate Estate that is still pending

before the Bamberg County Probate Court. Contrary to the Respondents’ claims, the trial record

! “Petition to Remove Personal Representative, Order of Appointment of Personal Representative, and Order
Dismissing Jacquelyn Gladden Appeal in Bamberg County Probate Court.” Motion to Strike, p.1.



clearly demonstrates the arguments and documents Respondents complain of were raised to and
ruled on by the trial court. Ms. Stewart’s counsel filed a Motion to Dismiss the underlying action
due to a lack of subject matter jurisdiction on 18 April 2021. Exhibit 1, pp. 1-52. The Motion to
Dismiss was served on Respondents and their current appellate counsel on 18 April 2021 (Exhibit
1, p.6) and they were all present when the Motion to Dismiss was argued to the trial court before
the trial of this matter. Two of the documents Respondents now claim “were not proferred to or
considered by the trial Court,” namely the “Petition to Remove Personal Representative [Cyndy
Stewart]” and “Order Dismissing Jacquelyn Gladden’s Appeal in Bamberg County Probate Court”
were attached as exhibits to the Motion to Dismiss. See Exhibit 1, at p.33 and pp.27-32
respectively. The third document Respondent’s seek to strike, “Order of Appointment of Personal
Representative” is referenced in the two attached documents and challenged that Order.
Respondents have not only misrepresented what documents were presented to the trial
court, they go on to falsely claim that the jurisdiction arguments associated with those documents
were not made to the trial court and therefore should not be a part of this appeal. Respondents ask
this Court to strike numerous portions of the Appellant’s Initial Brief the refers to the Bamberg
Probate proceedings. Additionally, Respondents seek to strike trial court documents associated
with a consent order entered into between Appellant, the Respondents and their current counsel
whereby the Respondents voluntarily agreed to remove all claims to attorney’s fees from their
complaint. Mot. to Strike, pp.2-3. Not only does Appellant Motion to Dismiss discredit these
claims, the legal arguments Respondents seek to exclude were clearly raised to and ruled on by
the trial court on 19 April 2021, just one day before the trial of this matter on April 20". See

generally Exhibit 2, Trial Transcript Excerpts from 19 April 2021. Respondents lodged no

2 Undersigned Counsel electronically retrieved the attached copy of this document from the Judicial Department’s
website on 22 May 2022.



contemporaneous objection to the admission of these documents or jurisdictional arguments to the
trial judge, but now seeks to exclude them through this combination of artifice and subterfuge.

By and through her counsel, Appellant Cyndy Stewart argued to the trial judge that the
Bamberg Probate case and the case that is the subject of this appeal were “inextricably linked by
the [Respondents] own pleadings” and that those pleadings filed by the Respondents seek to have
“this same controversy ... adjudicated in two different [courts].” Exhibit 2, p.7, lines 4 t0 9. Mrs.
Stewart further argued it is “almost axiomatic that subject matter jurisdiction exists to prevent
exactly what we’re trying to do today. [Respondents] want you to hear their allegations — their
specific allegations against [Appellant] and maybe award attorneys fees and damages ... even
though early on in this case there was a Consent Order that attorney’s fees weren’t on the table.”
Exhibit 2, p.8, lines 10-17. “[W]e’re here today to talk about a dispute that the [Respondents] have
brought in the [Bamberg] probate court. They’re asking you to rule on issues that they raised to
the probate court. And I understand they’ve represented that they didn’t, but in their own filings
with that court, they raised it.” Exhibit 2, p.11, lines 1-7. Respondents raised no objection to the
Motion to Dismiss, its attached probate court pleadings (including the 3 they complain of in their
Motion to Strike) or counsel’s argument of that Motion to the trial judge. In fact, just the opposite
occurred. Respondent’s current counsel acknowledged to appropriateness of the jurisdictional
issue to the trial court: “Your Honor, I do understand the subject matter jurisdiction issues, those
need to be resolved.” Exhibit 2, p.9, line 25 to p.10, line 2. Following argument by all parties, the
trial court resolved those issues and denied Appellant’s Motion to Dismiss. That ruling is one of
the issues raised in this appeal. Exhibit 2, p.16, line 22 to p.18, line 8.

Additionally, Respondents seek to strike a trial court order filed on 10 January 2020 and

identified as number 21 on Appellant’s Designation of Matter to Be Included in the Record of



Appeal. The Order at issue denied several of Respondents’ motions including, inter alia,
Respondent’s motion to rescind a consent order they had entered into with the Appellant on 31
October 2018 which struck “all references in the Complaint to attorney’s fees.” The instant
Motion to Strike asserts that “[n]o such order exists,” but it clearly does. A copy of said order has
been a part of the record of the underlying matter throughout this case and a copy of it was retrieved
by undersigned counsel on 22 March 2022 and is attached hereto as Exhibit 3. Respondents
additionally argue that the January 10" Order is not a “separate order” or that the consent order
striking attorney’s fees from the complaint was somehow rescinded by the trial court based on
certain comments by the trial judge. See Mot. to Strike, pp.1-2 (citing to Transcript Page 49-50).
Contrary to Respondents’ assertions, the trial judge’s remarks on the cited pages did not “revive[]
all pleading Motions.” Mot. to Strike, p.2. The context of the Judge’s remarks can be found on
Page 48 of the Trial Transcript and demonstrate that the trial court was addressing a Motion to
Deem certain discovery documents admitted, there is no indication the Judge was referring to any
other motion and certainly not the motion to revisit the consent order. Even if the trial court’s
remarks did pertain to Respondent’s attempts to set aside the consent order striking all claims to
attorney’s fees, the trial judge was simply discussing the revival of certain motions, not the
granting of the relief sought by those motions. Revival of a motion requesting relief is not the
same as granting the relief sought. The consent order issue was not specifically ruled on by the
trial court.

The gravamen of Appellant’s first issue on appeal is the trial court’s lack of subject matter
jurisdiction. As set forth above, this jurisdictional issue was raised to the trial court in Appellant’s
Motion to Dismiss, argued at the beginning of the trial, and the motion was denied by the trial

judge. Exhibit 2, p.16, line 22 to p.18, line 8. A ruling by a circuit court judge during a trial that



is recorded in the trial record is sufficiently preserved for appeal and does not need to be raised
again in a post-trial motion. Wilder Corp. v. Wilke, 330 S.C. 71, 77,497 S.E.2d 731, 734 (1998);
Eubank v. Eubank, 347 S.C. 367, 555 S.E.2d 413, 416 n. 2 (Ct. App. 2001). The denial of a
motion to dismiss due to a lack of subject matter jurisdiction is not an interlocutory ruling that can
be immediately appealed and therefore the appeal of such a ruling must necessarily occur at the
conclusion of the underlying trial. Allison v. W.L. Gore & Assocs., 394 S.C. 185, 714 S.E.2d 547,
549 (2011). Because a denial to dismiss due to a lack of subject matter jurisdiction “does not
finally determine anything,” it is therefore not immediately appealable. Woodard v. Westvaco
Corp., 319 S.C. 240, 460 S.E.2d 392, 394 n.2 (1995), overruled on other grounds, Sabb v. S.C.
State Univ., 350 S.C. 416, 567 S.E.2d 231 (2002). While the record of this matter is more than
adequate to demonstrate preservation of the issues and documents Respondents seek to strike, the
nature of the appeal, a challenge to subject matter jurisdiction, requires the liberal allowance of
record materials because such challenges can be raised, at any time including for the first time on
appeal. In re November 4, 2008 Bluffton Town Council Election, 385 S.C. 632, 637, 686 S.E.2d
683, 686 (2009). A jurisdictional issue could not be fully explored for the first time on appeal if
there were limitations on the record. Here, the documents and legal argument Respondents seek
to exclude do not raise or support any unique fact that would otherwise not be raised by a
jurisdictional appeal. The relationship of the parties and the existence of the Estate are not denied,
and were the gravamen of the action appealed from. In fact, part of the relief sought was to transfer
title to a piece of real property from Appellant to the Estate that is still pending before the Bamberg
County Probate Court. The exclusions sought would only serve to exclude necessary context for

the Appellant’s jurisdictional argument thereby weakening it.  Accordingly, the Respondents



Motion to Strike should be DENIED as the trial record clearly demonstrates that the material

Respondents seek to strike were properly raised to and ruled on by the trial judge.

APPELLANT’S MOTION FOR SANCTIONS FOR A FRIVOLOUS MOTION

Pursuant to Rules 240 and 269 of the South Carolina Rules of Appellate Practice, Appellant
Cyndy Reed Stewart, by and through her undersigned counsel, moves for sanctions against
Respondents and their attorneys for the filing of a Motion to Strike on 12 May 2022. As set forth
more fully in Appellant’s Return to the Motion to Strike above, Respondents Motion is based
entirely on misrepresentations of the trial below. Respondents claim that certain probate court
documents were not “proffered or considered” by the trial court is definitively disproven by the
trial court’s records and the jurisdictional arguments associated with those documents were argued
by all parties to the trial court. Respondents use their misrepresentations about the documents to
baselessly argue that “all discussions, references, and legal arguments presented, supported, or
otherwise utilizing these document also be stricken.” Mot. to Strike, p.2. In other words,
Respondents seek to misrepresent the record below to strike Appellant’s jurisdictional argument
even though that argument was raised to and ruled on by the trial judge. Despite employing this
artifice to remove from consideration Appellants jurisdictional arguments, Respondents raised no
objection to those arguments at trial. Not content to misrepresent the trial record, Respondents
also disparage Appellant and her counsel by claiming that the documents and jurisdictional
argument are being raised “to obfuscate the matters before the Appellate Court” and seek the
“inclusion of inappropriate materials on the record.” Appellant is offended by this conjecture and
notes for the Court that she is the only heir to her Mother’s Estate that has used her personal funds

to pay for Estate costs that exceed the Estate’s resources while Respondents two (2) lawsuits



against her are litigated. Appellant is a public elementary school teacher with limited resources
and has struggled since 2015 to fulfill the financial obligations as both the Estate’s PR and litigant
in the two (2) lawsuits brought by the Respondents. Significantly, Respondents have presented no
evidence of any financial injury other than the accrual of attorney’s fees in both matters. This
Motion to Dismiss has caused her to incur additional legal expenses in the amount of one thousand,
seven hundred and fifty dollars ($1,750.00). She would ask this Court to award her an appropriate
sanction based on the many misrepresentations in that Motion and the extra time and expense
required to adequately respond to it.
23 May 2022

/s/ Robert B. (Sam) Phillips

SC Bar #16954

The Phillips Firm, LLC

Attorney & Counselor at Law

1025 Calhoun Street, Box 3

Columbia, SC 29201

Sam@PhillipsFirm.Net
(803) 726-4268

Attorney for Appellant.

Other Counsel of Record:

Margaret A. Collins (SC Bar 13290)
Elizabeth D. Moore (SC Bar 103671)
Palmetto Law Group LLC

2241 Bush River Road

Columbia,SC 29201

803.708.7442

Attorneys for Respondents.
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EXHIBIT 1

Motion to Dismiss Due to Lack of Subject Matter Jurisdiction
(filed with Trial Court on 18 April 2021)



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF ORANGEBURG ) CASE NO.: 2018-CP-38-00874
Jacquelyn Gladden and Patricia Reed, )
) Motion to Dismiss
Plaintiffs, ) for Lack of Jurisdiction
)
V. )
)
Cyndy Reed Stewart, )
)
Defendant. )
)

TO: THE HONORABLE DIANE S. GOODSTEIN AND PLAINTIFFS JACQUELYN
GLADDEN AND PARTICIA REED, BY AND THROUGH THEIR COUNSEL
PALMETTO STATE LAW GROUP, LLC.

YOU WILL PLEASE TAKE NOTICE that Defendant Cyndy Reed Steward, by and through
her undersigned counsel, will move before the Orangeburg County Circuit Court, 1406 Amelia
Street, Orangeburg, South Carolina on the tenth (10™) day after service hereof or at such other time
and place as the Court may set, for an Order dismissing this action pursuant to Rule 12(h)(3),
SCRCP for a lack of jurisdiction over the subject matter of this action and Rule 19, SCRCP due to

the pendency of an action involving an essential party that is currently pending before the Bamberg

County Probate Court (In re Carrie Theodocia K. Reed, Case No. 2015-ES-05-0091).

Background

The parties to this action have been engaged in prolonged litigation over the care and
finances of their mother, control of her real property and ultimately the disposition of her estate

since 2009. Plaintiffs, Jacquelyn Gladden and Patricia Reed (hereinafter singularly and

collectively “Plaintiffs”) filed two actions in the Richland County Probate Court (In the Matter of

Theodocia Reed, Case No.s: 2009-GC-40-00009 & -00010) seeking, inter alia, to have the court

declare their mother, Theodocia Reed (hereinafter “Mother”), to be incompetent and have

Appellant's Return to Mot to Strike, Ex. 1, p.001
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Mother’s affairs placed under the control of someone other than their sister Dr. Cynthia Reed
Stewart (“Dr. Stewart”) with whom Mother had been residing with at Dr. Stewart’s home in
Florida. Inthataction, Plaintiffs specifically challenged their mother’s decisions to, inter alia, live
with Dr. Stewart’s family in Florida, allow Dr. Stewart to assist Mother with her financial decision,
and allow Dr. Stewart to hold a Power of Attorney for Mother. During a hearing on 19 October
2009, Probate Court Judge Jacqueline D. Belton examined Mother in camera and determined she
had sufficient capacity to make her own financial and healthcare decisions. Accordingly, Judge
Belton denied Plaintiffs’ request to appoint a conservator or guardian. Order Regarding Hearing
(dated 29 Dec 2009) at pp. 4 & 7 attached hereto as Exhibit A. The Court noted Mother’s decision
to permanently reside in Florida with the Defendant and her family and that Mother capacity to
delegate additional authority over her affairs as she saw fit. Exhibit A at p. 8. The Court found
that Plaintiffs had wrongfully used $8,000.00 of Mother’s funds to pay their lawyer to bring the
actions and had wrongfully transferred additional funds belonging to Mother into a trust account
that was under the Plaintiff’s control. The Court ordered the return of all the funds wrongfully
taken by the Plaintiffs. Exhibit A at p.11.

The parties were back in court before Judge Belton on 28 June 2010 to address several
allegations that the parties had not fully complied with the Court’s 2009 order. Based on her
limited observation of Mother during the 2010 hearing, Judge Belton found that Mother “appears”
to meet the definition of an incapacitated person and indicated that any “springing” powers of
attorney executed by the Mother should be followed by the holders of those powers. Order
Regarding Rule to Show Cause (dated 30 December 2010) at p.3 attached hereto as Exhibit B.
The Court ordered the parties to fulfill the individual requirements of the 2009 Order and

recognized the authority of Mother’s existing Powers of Attorney. Exhibit B at pp. 4-5.

Appellant's Return to Mot to Strike, Ex. 1, p.002
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Theodocia K. Reed passed away several years later on 15 August 2015 at the age of 90.
Although her will appointed all three of her daughters as joint personal representatives, such a
relationship proved unworkable thereby prompting a contest over who would serve as the Estate’s
personal representative. Dr. Stewart was appointed personal representative by an order of Probate
Judge Sarah G. Noel in an order that was upheld on appeal on by Circuit Court Judge Perry M.
Buckner, III filed 2 October 2017, attached hereto as Exhibit C.

When the instant action was filed 9 July 2018, Dr. Stewart had been serving as the Personal
Representative of Mother’s Estate overseeing its assets as she worked with an attorney to settle

the Estate in the Bamberg County Probate Court (In re Carrie Theodocia K. Reed, Case No. 2015-

ES-05-0091). Unfortunately, the Estate that Dr. Stewart represents is without any funds to
maintain the Estate’s real property or to pay its expenses, such as that of its legal counsel. To
cover these deficiencies, Dr. Stewart has been advancing her personal funds to the Estate to cover
the cost of upkeep of the Estate’s real property. This action pertains to a residential property
located at 126 Dickson Street, Orangeburg (TMS#0173-15-17-009.000) (hereinafter “Property”)
that Plaintiffs contend Dr. Stewart wrongfully transferred prior to Mother’s death using a Florida
power of attorney provided by Mother. It is undisputed that if that transfer is set aside, the Property
will become an asset of Mother’s Estate. On 6 July 2020, Plaintiffs filed a petition with the
Bamberg County Probate Court further challenging the transfer of the Property on many of the
same grounds at issue in this action. Petition is attached hereto as Exhibit D. Based on an earlier
hearing in this matter, Dr. Stewart executed a deed transferring the Property back to Mother’s

Estate that was filed with the Orangeburg County ROD on 31 March 2021. See Exhibit E.

Appellant's Return to Mot to Strike, Ex. 1, p.003
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Argument

The transfer of the Property back to Mother’s Estate renders Plaintiffs’ claims in this matter
moot. The centrality of the Property to this action was discussed with Circuit Judge Diane S.
Goodstein during a hearing in this matter held on 4 November 2019. Attorney Evert Comer, Jr.
appeared at that hearing on behalf of Dr. Stewart and explained both the centrality of the Property
to this dispute and informed the court of the pendency of the same issues before the Bamberg
Probate Court. Relevant portions of the transcript are attached hereto as Exhibit F.

Generally, the “threshold inquiry for any court is a determination of justiciability, i.e.,

whether the litigation presents an active case or controversy.” Lennon v. S.C. Coastal Council,

498 S.E2d 906, 906 (S.C. Ct. App. 1998). “The concept of justiciability encompasses the doctrines

of ... mootness.” Jackson v. State, 489 S.E.2d 915, 917 n.2 (S.C. 1997). “A case becomes moot

when judgment, if rendered, will have no practical effect upon [an] existing controversy.”

Seabrook v. City of Folly Beach, 523 S.E.2d 462, 463 (S.C. 1999). More importantly, the

rendering of a judgment is improper where that judgment would affect the jurisdiction of another
court over a pending matter. The retitling of the Property in the name of Mother’s Estate
effectively removed the Property from the jurisdiction of this Court by placing it under the
exclusive jurisdiction of the Bamberg Probate Court. See S.C. Code Section 62-1-302(a)(1) (“To
the full extent permitted by the Constitution ... the probate court has exclusive original jurisdiction
over all subject matter related to ... estates of decedents.”); see also Venture Engineering v.

Tishman Const. Corp., 600 S.E.2d 547 (S.C. Ct. App. 2004) (sale of property that was part of a

bankruptcy estate rendered claims against that property moot).
[n this matter, Plaintiffs have deliberately and simultaneously pursued claims of impropriety

against Dr. Stewart in two pending lawsuits: the instant action and the probate matter of In re

Appellant's Return to Mot to Strike, Ex. 1, p.004
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Carrie Theodocia K. Reed, Case No. 2015-ES-05-0091. Now that the Property is an Estate asset,
the Probate Court will have to consider the distribution of the Property amongst the sisters and
determine whether Dr. Stewart is entitled to reimbursement of the funds she personally advanced
to the Estate as well as whether she is entitled as a beneficiary under Mother’s will. Naturally, any
ruling by this Court in this Action will be prejudicial to the ability of the Bamberg Probate Court
to fully adjudicate Mother’s pending estate.

WHEREFORE, Defendant Cyndy Reed Stewart respectfully requests an order from this
Honorable Court dismissing this action due to a lack of jurisdiction over the subject matter of the
action and the failure to join a necessary party in the proceeding, as well as any other such relief
the Court deems appropriate and equitable.

The Phillips Firm, LLC
Attorney & Counselor at Law

_/s Robert B. Phillips

by Robert B. (Sam) Phillips, Esq.
2001 Assembly Street, Suite 101
Columbia, SC 29201

(803) 726-4268
Sam@PhillipsFirm.Net

Attorney for Defendant

Columbia, South Carolina
18 April 2021
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Certificate of Electronic Notification

Recipients

Robert Phillips - Notification transmitted on 04-18-2021 11:12:41 PM.
Margaret Collins - Notification transmitted on 04-18-2021 11:12:40 PM.
David Melnyk - Notification transmitted on 04-18-2021 11:12:40 PM.

Evert Comer - Notification transmitted on 04-18-2021 11:12:40 PM.

Appellant's Return to Mot to Strike, Ex. 1, p.006

¥/8008€d408102#3SVD - SY31d NOWWOD - D4NFIONYHO - Wd €12l 61 1dv 1202 - 31714 ATTVOINOYH103 13




e IMPORTANT NOTICE - READ THIS INFORMATION *****
NOTICE OF ELECTRONIC FILING [NEF]

A filing has been submitted to the court RE: 2018CP3800874

Official File Stamp: 04-18-2021 11:11:19 PM

Court: CIRCUIT COURT
Common Pleas
Orangeburg

Jacquelyn Gladden , plaintiff, et al VS Cyndy

Case Caption: Reed Stewart

Document(s) Submitted: Motion/Dismiss
- Exhibit/Filing of Exhibits
Filed by or on behalf of: Robert Sam Phillips

This notice was automatically generated by the Court's auto-notification system.

The following people were served electronically:
Evert Comer, Jr. for Cyndy Reed Stewart
David W. Melnyk for Cyndy Reed Stewart
Margaret A. Collins for Jacquelyn Gladden et al

Robert Sam Phillips for Cyndy Reed Stewart

The following people have not been served electronically by the Court. Therefore, they must
be served by traditional means:

Cyndy Reed Stewart for Cyndy Reed Stewart
Cyndy Reed Stewart for Cyndy Reed Stewart

Appellant's Return to Mot to Strike, Ex. 1, p.007

18008£d08102#3SVD - SYI1d NOWWOD - DHNEIONYHO - Wd €1:2) 61 4dY 1202 - 3114 ATTVIINOH1D3 13




-
_ ) B
/./ : 2609 3|
|
|
STATE OF SOUTH CAROLINA ) INTHE PROBATE COURT i
) Case Numbers: 2009-GC-40-00009 é E
COUNTY OF RICHLAND ) 2009-GC-40-00010 .
) . §
IN THE MATTER OF: ) |
THEODOCIA REED ) §
) g @ i
Jacquelyn Gladden and Patricia Reed, ) _ = CogR =
- Petitioners, ___————) s 2
_,__....—.—-————_—-"-'_“"-_' =~ ) 1] g
. )  ORDER REGARDING HEAJ = -
) ' -
Cynthia Stewart, ) T i T, '
_Respondent, ) '
e ond ) m
Theodocia Reed, ) =
An Allegedly Incapacitated Person.) %U)
1 L]

THIS MATTER ]S BEFORE THE COURT upon the filing of a Summons and
Petition for Appointment of Guardian and Conservator on January 16, 2009, by Jacquelyn

Gladden and Patricia Reed; both of whom are represented by Charles Black, Jr., Bsq. The

Petitioners are the daughters of Theodocia Reed (hereinafter, “Mrs. Reed”). In their Petition,
Jacquelyn Gladden and Patricia Reed allege that Mrs. Reed’s remaining daughter, Cynthia
Stewart, who is designated as Mré. Reed’s attorney-in-fact under a General Power of Attorney

executed December 12, 2008, is not capable of properly caring for and supervising Mrs. Reed

v JRUDERISSROTHASY O SYERETH NOWWOO

Petitioners further allege that Cynthia Stewart used this document to make several changes to
bank accounts held jointly by all three daughters with Mrs. Reed, and made an improper

disbursement of $7,OOO.00,A subsequent to the execution of the December 12, 2008 General

Power of Attorney.

On‘Jamiary 27, 2009, Cynthia Stewart responded to the Petition, contending that she is

capable of, and has been, providing adequate care for Mrs. Reed. She further asserts in her

| |
answer that the alleged bank account designations have not been altered and that the Petitioners -
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A hegring was held-in this matter on Ootober 19, 2009. Prescnt were: Theodocla Reed:
N, Broos Holiand, Esq., he oort-eppaiated GAL for Mrs. Roed; Jaoquelyn Gladden and Patriia
Reed, the Petitioners; Charles Black, Jr,, Baq, atiomey foe the Petitionars; Cynibia Stewart, the
Rébjidect; Stophch Fier, Bie., éfioray fr tho Raspoade, Eliasbéth Stubbs; sister of M.

purposo of the hearing was to disouss and resolve the capadity of Mrs. Reed; payment of
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The Court gave Counsel and the Guardian ad Litem the oppoctunity to meke staiements
roganding the issues to be discussed, and the Court asked scvaral questions in response to the
information presanted by the stiorneys, inciuding seeking clerifioation as to why s medistion
agroanant had been signal and letee repudiated by Mrs. Stewart, Mr. Holland informed the
Court that it ourtimued to bo his poaition 0o behalf. of bis client that she had capacity and,
therefbre, tho ability to make har own decisions sbout her health care end her finencia) affhirs,
He spxouregad the Cowrt to meet privately, in chambers, with Mrs. Reod to make ils own
assesamant as {0 her capacity. As the ability to make or revoke a poww of attorney is based on
cantroctual capesity, the Court agreed to speak with Mrs. Reed privately to determine whether
ghe appoared to have the necesary capscity to meks her own decisions, including the ability to
designate who would handle her financial affhirs. The parties agroed that if the Cowrt could
dotenmine from its questions of Mrs. Roed that she posscssed such capacity, that she should be
a!lov;redto make her own decisions and tlm ndthu a Physician's A"Bdavit or an Bxaminer's

Report would be necessary.

maomﬂ,
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When asked whero she wanted to live, Mrs. Reed indicated thet she wanted to live in
Florida with Mrs, Stewart-and her family, because she likes it theco, However, she wants to be
able (o visit with her other deughters in South Carolina whenever she desires, and for as long as

ahe desires, hh.kudwawmmnohowmmmmmw

visit wheneover she wished to do so.
Mzs, Roed olearly had an underdtanding of what it meant to give authority to someone

[ l._.A- o renns

I
B
¥
i
:

under a health care power of attornsy and & power of attorney for business affairs. She also hed
very definito Idees sboot the fact that she could make her own decisions, but mky not be able fo
do 20 in the future. She scknowledged some health issues, stating that she is 84 years old, but
those conditions do not seem to have affeoted her ability to be awase of the type of decisions she
would noeed 1o make for berself, or to actaally make those decisions for bersclf.

Pinally, as Mrs. Reed has the ability to make her own declsions, the Court asked her if
she would wamt to have new powers of miumay done that reflect exactly what she staled
regarding her wishos, o if sho wanted the Coutt to do an ceder. She firmly stated that she
wanted the Comxt to do an order, because abe was tired of the disagreemeats and wanted
sveryons to try to work together. 'Ithomupldmdﬁomnndhtm‘ord:coddbe
issued etoting that she had tho ability to make her own decisions sod that abe did not need 8
guardian or conservator at this time. Mus, Reod stated her desirs that the Court make u ruling on
h«upedtyuﬂwbrmommmowﬁomwomvﬂowym

' 'I‘thomtmonvened to advise the other parties of its assmnmtofMu. Reed'
c.,p.dv, giviag & suaunary of the sforementioned information, Atﬂulpolm. Mr. Holland added

that he had met with Mrs. Roed on threo separste occasions, the laest belng prior to the hearing

pmsomaﬂ
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an October 15, 2009, and that he found her understanding and aswers to be the same, He
reassarted his statement thet his client is not iscapesiteted,

The othar issucs to be eddremsed at the hearing were those regarding whether venus
should bé transferred to Bamberg Coanty, and who abotuld pay atorasys’ fees in this sotion, As

§er6100z AT AR VOO TSI

dismiased. This eliminstes the need for a transfer of those ections to Bamberg County, With

rogard to attomeys’ foes, the Court expressed its opision, but also sought input from Mrs. Reed,

LR
i

e mtcnm i o e

Mrs. Rood canferred with M. Holland, and thea stated that she wanted each of her dsughtars tn

" bo respxmaible for the fees and cosis for their own sttarnya. The coat of medistion is to be split

betwomn Mrs. Reed and her danghters, with cach of them paying one-fourth of the cost of the

- roodiation. ‘The bills af Mr. Holland and of Mts, Clingman will be paid from Mrs. Reed’s funds,
After reviewing the entire record, the Court makes the following:

I Iadadiction. That thia Court hey subject matter jurisdiction of theeo proceadings, purssant
10 8.C. Code Ann. § 62-5:102, 1976, sa sended.
2. Yonue That Theodools Resd currenkly residee with ber daughter Cynthia Stewast in
Florids. Mrs. Reod also owns property in Bamberg County, South Carolina, where she
' resided prior to moving to Florida. Therefors, punuent to 8.C. Code Ann. § 62-5-302,
' 1976, a8 amanded, venue fic these proceodings would propesty be laid in either Florida or
Bamberg Cousty. However, Mrs, Reed, with advico of counsel, hes requested that thia
Court make findings and enter an order in this master, since these aro befove it st this

ﬂm‘a. Mra. Raed indicated that she wants the issne cancluded aéw, and dostros that her

daughtors follow ber wishes,

v PISOOBRAABHETAIIND ST d NOWNOD = DUNGRRINVGNL WYHTi:

msaom?u
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copies of all bank statemnents for aocounts held in Mrs. Reed's name or held for her
denefit, and kooping them informed of other matiers affouting Mrs, Reed’s finances (such
88 lease arrangements for the Orangodurg County property and the management and any
" rosovakions Gf Msi. Rood's redl proparty In Bizbirg Comity, oo, .

doems appropriste. In the interim betwees the filing of this Order and the exsoution by °
Mﬁ, Reed of new plauning doouments, Cynthia Steweant, Batriola Reod, and Jscqueiyn

Gladden shall take diroction froms thels mother a8 to who she wanks to handle spacifia
taaks, inchading thoss rolsted to the mansgmnent of any eod el femlend lows
ermaganents.

9. Bambas County Residence. That neither Cynthie Stewart, ‘Jacquelyn Gladden, nos
Pstricia Roed will be permitted seil any property owned by Mrs. Reed, which inclades the
former redidance in Bambarg County. This bouse will be retainad by Mrs. Reed for
future visits of open dursticn. All of Mrs, Reed's daughters shall have equal ccess fo the
Barmberg Coumty residence, but other family membars may oaly visit that propaty when
accompanied by one of the daughters. None of these individuals, as well as aty other
individuals at their dfrection, shall sell, disturb, or remove the contenis of this house,
unless specifically authorized to do 80 by Theodocia Reed.

i ad Vigits. That Theodocia Reed will decide whea and where she

wishea 10 reside, for any Jength of time, whother it is in Florids, or South Carolina. As

detaiod sbove, Mrs. Reed indicated at the heering that she wishes to resid permmnerty
in Plarida, bt wishes to visit her daughtae in South Carviina for as long as sho dasires.

P'ﬂ“’““ﬁy
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Given the sbove finding of capacity, Ma, Reed will be pemitted to changs her cusrant
plsce of residence in the future, if she so desires,

11. Exenacs Duriog Visits, That Mrs, Reed ouay incur expenses during visis t her home in

- Bamberg Cousty, «mwdm@xmmlhon!dhmamﬁrmmam

daghters shail coopecate in providiog a meaningful process for Mrs. Reed to pay such
wmm(mt.wmm,mmmmm_dm '

Shnhmymhpﬁomﬂymwmmwcwbymyw‘
Mis, Roed shall have the sole discretion to determins whether those expenses sbould be
reimbursed. No one shall have the suthority to reimbwse themselves from Mrs. Reed's
funds for any expenses unless specifically authorized to do so by Mrs. Reed.

12, Heglthcare Matters. That Mrs. Reed indicated her desire for all three of her daughters to
be involved it her bealthcare decieions, if she cannot make those decisions for herself.
To that end, the duaghters ahall knep each olber reasonably infosmad of Mes. Resd's
healthcare status and any issues that arise in connection thevewith. 1n addition, they shall
provids full and complete information to each other concaming Mrs. Reod’s medications
and any other healfh-related requirzoants as may be necessery and sppropriate to
maintain Mss. Reed’s health and well-being at all times. Aboa‘u emergency or exigent
droumstancen, all throe dsughters shall be informed of, and allowed to participate in, any
mejor health-reluted decisions for Mrs. Reed, If she cannot make those decisions for

herself, If any emergemcy or other exigent oimunﬂmcumctud&sucbinfomnﬂon and
perticipation, then every reasonable effort shall bo mado nomvvlde'ﬂﬂllmdoodwm
information to all of the dsughters as soon a8 possible,

Pqﬂoﬂdaﬂb
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13. Pavment of Aiomovs’ Poos, Thet based on the requssts of Theodocia Reed, s well ae
Tﬁuo Court’s equitable considerstions, Jacquelyn Gladden, Patricia Reed, and Cynthia
Stewart will each bear the cost of theit own stomeys’ foes. The attornays® fees of Bruce
Holland ad Sarah Clirigmen wiil be paid fom the funds of Mrs. Roed.

— o — WA Roymtof Gugntinn ut IIMNT T, THE Bruce Holland, Baq., the Court-appointed

sttomey aod Guardien ad Litem for Theodocia Reed is entitted to payment for his

ST SO SIOHB, CHIMATTVOINIRNDITE

"
PR L

extensive secvioes in this matter, in the amownt of $190,00 per hosx.

45, Pavment of Mediation Feot s Cotta That totel fees and costs of $1,560.00 wero -

incwred by Medistor at the Juns 22, 2009 mediation conferance (7.8 hours at $200.00 pes
hour = $1,560.00). Of this total, $1,365.00 in foes and costs are spproved by the Court
(7.8 hours @ $175.00 = $1,365.00) and will be split equally among Mrs. Reed, Jaoqualyn

Gladdan, Patricia Reed, and Cynthis Stewart. Each one-fourth share of this $1,365.00in

Count-approved foes and costs equale $341.25. The additional $195.00 in fees and costs
were inourrad due to the fact that the Medietor’s rate of $200.00 per hour as actuslly
charged exceeds the Cowrtispproved rate of $175.00 per hour, This additionsl $195.00
will be split equally among Jaoquelyn Gladden, Patricia Rood, and Cynthia Stewart, with
each ono-third share of this amount being $65.00. The Mediator's total charge of
$1,560.00 have been peid out of the funds of Mra. Reed that were paid to Wames, Payne
& Black, L.L.P. by Patricia Reed and Jecquelyn Gladden at the commencemeat of these

actions.

; ; ged. At the wumanamans of these actians, a net sum of
$9,000,00 was paid by Patriala Reedl and Jaoquelyn Gladdan to Wamer, Payne & Bleck,
and L.L.P... The'.oumofﬂmefhndswuabmkmntwhmoﬁmdsboloutom

Page 10 °m?”l
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Reed, Beoguss the Court finds that each party should bear its own foes and costs, Patricia
Roedmdhequdynmmmmbme‘du.kudmﬁ:os&ooooothuwu
WMMMMMWMM Patricia Reed’s and Jecquelyn

'axepmmm!m " As soted above, $1,560.00 of these finds were paid to

paragraph 15, Thsvefore, Cynthia Stowait's shares of the mediator fees ($341.28 +
$65.00 = $406.25) chould be oredited against the amount {0 be retmbursad by Patricia

i
1
1

- * Was i

' Reod and Jacquelyn Gladden, end Cynthis Red thould pay her share of such foes
(8406.25) direatly to Mrs. Reod. Likewise, Mrs, Reod's share of the madistor fecs
(8341.25) should also be oredited against the amount to be reimbarved by Pairicis Read
ad Jacquelyn Gladden. As a result, Patrlcia Reed and Jaoquelyn Gladdm shall

" seimburee Mrs. Reed & fotal of §7,252.50 0 end Cynikia Stowart ahall remburee M, Reed
o totn) 0£846625. Theso payments shall be made within sixty (60) days of the issuance
of this Order, and will result in total reimbursement to Mrs, Reed of $7,658.75 of the
$8,000.00 ($7,252.50 from Reed and Gladden plus $406.25 from Stewart), with the
renaining $341.25 reprosenting M. Reed’s contribution to the mediator foes.

17. Restoration of Bank Accounts. In addition o the $8,000.00 transfer of Mrs. Reed's
funds as discussed above, additional mouies from Mrs, Reed’s accounts wate transferred

by Patricia Reed and Jaoquelyn Gisdden into & newly-created account at NBSC entitled

“Tbeodoce K. Reed, by Patricia Reed & Jacquolyn Gladden, Trustees” (Acoount #

XOXX-XXX-140-9), The transfers of Mrs. Reed’s certificates ofdepoiit were proviously
roversed by the banla, but some funds do remain in this eccount. Within toa (10) deys of

aamcfmm.mmuwmammmm&memm

manom’m
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pald to Mrs, Reed, Mrs. Reed shall also be fumnished with copies of all statementy for
MmLmudiﬁon,dlwmmbwmﬁ:ﬁngmM’aMuMbe

restored to the *origioal” owoanlip status as established by Mrs. Reed peior to any

—

adting by any agent under a Power of Atto regior otheperscn with accoss to any such
sovount._No persan other than Mrs. Reed soting individuelly shall take any sotion to alter
aty ecocunt from this “original™ ownership status.

locationt of any ssfo deposit box to which Mrs, Reed is a party or whioh contains any
items belonging to het. Noomahall_mowmylhmﬁmtpymhutodwkm
without the express consent of Mrs. Reed, and the notification of all three daughters.

19. Timber Contragts.  That any informetiot or documentatian that any of Mrs. Reed's
deughters have with respect to ety timber contrasts conasming Mrs. Raed or her propesty
sball be providsd fo Mrs. Reed within te (10) days of the ssuance of this Onder, with
ocopies to all of her dwﬁu;an

20. Fanniog L enocs, Mminﬁnmdionordoammﬂmmﬁyofm.noed’s
dmughters have with respect to any farming leases concarning Mrs. Reed or her property
shzll be provided to Mrs. Reod within thirty (30) days of the isszance of this Order, with
oopiatoal!ofhcdﬁdlm.

21. Cooperation. That in order to meet Mrs. Reed’s expoctations, al} threo daughters will
need to cooperste with each other. In order to facilitate the seme, each daughter shall

k«phcaiummpﬁadofmwinﬂ:muuon. imludkubomg-ddmc.)mm
talepbone number(s), wotk telepbone number(s), celtular telopbone rumber(s), and any
other information meterially impecting their ability to cootact and communication with

Page 12 oftw
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one enother (¢.g, extended travel plans, etc.). No party shall unduly interfire with or
restrict acoess to Mrs. Reed by any other party hereto, or access by any other family
member except as set forth becein. The partics shall amke reasonable efforts % contact
and mmunicite with esch other on ‘a’Yégular basis conicérhing Mrs. Reéd and het

entitiea in an emargency and as & last resort after having first made reescnabla effoets to
resolve any issues or questions emoag thémacives.

!

-r

- e oSt

s .."'.

22, Eaforegmare.  ‘That all provisions of this Order are subject to enfixcement by way of
agrocmons reached by all partics at the Octobar 19, 2009 hesring,

23. Burther Coosultation. That it would bo of benefit to Mra. Reed for her to coafer with Mr.
Hotland, and, as meationed previously, (o have an attomey draft a durable power of
attornsy and a health care power of ettorney for her that addrosses the desires and
concerns, she expressed o tho Cour, including any type of “riggering clause” that e
ettorasy and Mrs. Reed might find acceplable. Any attomey preparing any such
mmwwmmmummu&wamwmm
drafting the documsents. | '

THEREFORE, IT 15 HEREBY ORDRRED that:

A. The Petiticn for Appointment of Guardian for Theodocia Reed, filed June 16,

2009, and the Petition for Appointment of Conservator for Theodooia Reed, filed
June 16, 2009, shall be dismissed. Based on the @indings of this Court, Theodocis
Reed shall be dosmed to have capacity with the authority to make her own

hosithcare and financial decisions.

Page 13 ofM%
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B, Cynthia Stcwn;t. Patricia Reed, and Jaoquelyn Gladden shall each bear the cost of
their own attorneys’ fees litigating this matter, as set forth above. The costs and
sttorneys fees of Bruce Holland, Esq., and Sarsh Clingman, Bsq., shall be paid
immedistely from thefunds of Theodocix Reed;

order, shall govern her healthcare and financia! matters, unless and until Mrs.
> Rood consults an attorney and has new planning documents prepared that reflect

.6 Texqusins i 3ures of Theodoudir Reed s datafted-in-the provisioas-of-this—— -

T -

—soona.

i

her desires and conoems regarding the circumstances under which someons else
will meke decisions for ber regarding her business affsirs, her living

atrrangoments, and her healthcare.
IT IS SO ORDERED.
~_—
%ﬂlﬁ . Beiton, Associate Judge
Richland County Probate Court
Decomber 29, 2009
Columbia, South Cerolina
Y
T
2 R ]
o ! . a
Tt AL
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STATE OF SOUTH CAROLINA IN THE PROBATE COURT
Case Nos: 2009-GC-40-00009
COUNTY OF RICHLAND 2009-GC-40-00010
INTHE MATTER OI:
THEODOCIA REED

ORDER REGARDING
RULE TO SHOW CAUSE
HEARING '

i S W L S A )

Lj'i

THIS MATTER IS BEFORE THE COURT regarding the Rule to Show Cause
exceuted by this Court on May 25, 2010, regarding Patricia Reed (hercinafter P Reced),
Jacquelyn Gladden, and Cynthia Stewart.  The aforementioned individuals are the adult
daughters (_)f Theadocia Reed. On December 29, 2009 this Court entered an Order in which Ms.
P. Reed, Ms. Gladden, and Ms. Stewart were ordered to do certain things, and deadlines were set
tor the dircetives they were given. As the Court received reports form various individuals that
only part or none of the directives were completed by Ms. P, Reed, Ms. Gladden, and/or Ms.
Stewart, o hearing regarding the Rule to Show Causce was sct for June 28, 2010.

In addition to providing notice to Ms. . Reed. Ms. Gladden, and Ms. Stewart, notice of
the hearing was also given to Stephen Fitzer, attorney for Ms. Stewart, Charles Black, lr.,

attorney for Ms. P Reed and Ms, Gladden, and N. Bruce Holland, who prepared Mrs, Theodocia

b 4360088598 DIRITID - SHTd NOWWOD - DUTEFESNRAID- YN 1) bBASAVGL0eE TEAMIATIVIORA3TI

Reed s powers of attorney and was tormerly her Guardian ad Litem.

The Rule to Show Cause was held as scheduled. on June 280 2010, Present were
Theodocia Reeds Cynthia Stewart, daughter of Mrs, Reed: Stephen Fitzer, Esq.. attorney [or Ms.
Stewart: Tacquelvn Gladden and Patricia Reed, daughters o Mrs. Reed; Charles Black, Jr., Esq..
attorney for Ms. Gladden and Ms. P Reed: Jesse Stewart, spouse of Cynthia Stewart; and Carline

Williams. o friend of Theodocia Reed 's. M. Holland was excused trom attending the hearing.

4 5
Page 1 ol 0 44
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Al parties acknowledged that for various reasons the amounts ordered returned to Mrs.

Reed's accounts pursuant to this Cowrt’s Order ol December 29, 2010 had not been completed.
Ms. P Reed and Ms. Gladden felt that they were entitled o additional explanations from Ms.
Stewart prior to depositing funds into Mrs. Reed’s accounts, and Ms. Stewart telt that because
she had spent some of her own funds for the benetit of Mrs. Reed that she was entitled to an
oltset that “cancelled out™ the amount that she was ordered to put back in Mrs. Reed's accounts.
Given the lack of trust that exists between these sisters, the Court understands the perspectives of
Ms. P Reed, Ms. Gladden. andior Ms. Stewart; however, the Court does not agree with and does
not condone the actions of Ms. P, Reed, Ms. Gladden, and Ms. Stewart in ignoring the specitic
directives of this Court to repay {unds to Mrs. Reed’s accounts. The discord that exists between
these sisters apparently prevented them from understanding that the directives of the Order were
to be followed and that addressing the Court with their individual concerns was the proper way
to handle the matter. Accordingly. all three are in contempt of this Court’s December 29, 2009
Order. but sanctions will not be imposed as tong as Ms. P. Reed. Ms. Gladden, and/or Ms.
Stewart abide by the directives given trom the beneh on June 28, 2010 and any additional
directives stated in this Order.

It should also be nated that the Court conducted a brict examimation of Theodocia Reed

g, Based on Mres, Reed's

to determine how she was functioning on the day of the hearing
responses (o the Court’s questions, she did not appear to be fully oriented as to time, but she did
ceem to know other facts, such as who she was. Ms, Gladden and Ms. P, Reed indicated that
NMres, Reed i more alert an some dayve than on others, and that she sees a geriatricnn i

Columbia, S.C. for health care treatment. Al three daughters agreed that Mrs. Reed’s capacity

has diminished since the tast hearing in October 2009, and that at present they believe she is

Page 2ol 6 h’];:;!
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incapacitated.
After reviewing the entire record, the Court makes the following;

FINDINGS OF FACT AND CONCLUSIONS OF LAW

That this Court has subject matter jurisdiction of these proceedings pursuant to S.C. Code
Ann. § 62-5-102, 1976, as amended.

2. That Theodocia Reed has been residing with her daughter, Jacquelyn Gladden, in
Columbia. South Carolina since the previous hearing, held in October 2009, In addition,
the purpose of this hearing is to address the directives ot the Order exceuled on
December 29, 2009, which makes Richland County the proper venue lor these
proceedings. Furthermore, Mrs. Reed, with advice of counscl, previously clected to have

this Court make lindings and enter an order in this matter.

‘o

That the Court hereby finds that Theodocia Reed appears to currently meet the definition
of an incapacitated person, as defined in S.C. Code Ann. § 62-5-101(1). 1976, as
amended. though no designated  examinations have been conducted to confirm the
suspicions of Ms. I, Reed, Ms. Gladden, and Ms. Stewart that their mother is presently
incapacitated. Murs, Reed has valid powers ol attorney: if they contain a springing clause
the agent is to follow the dircctives ol the power of attorney in establishing her powers to
act undler the documeni(s).

J. That this Court has the power to punish for contempt. “which is essential to the
preservation ol order in judicial proceedings. and to the enforeement ot judgments, order,
and writs ot the courts. and consequently to the duce administration of’ justive.™ Flovd

Floyd. 365 S.CC. 56, 73. 615 S.E.2d 465, 474 (Ct. App. 2003) (citing Curlee v. Howle. 277

ST 37T 382 ART S 2d S 91 T CLVN2)):

|
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0.

4

That Ms. P. Reed, Ms. Gladden, and Ms. Stewart all owe funds back to Mrs, Reed's
accounts, which should be paid pursuant to this Court’s Order ot December 29, 2009,
minug the oftset of any funds patd from their own funds, for which appropriate
documentation has been submitted to this Court.

That an accounting would be appropriate lrom all individuals who have spent tunds
belonging to Mrs. Reed, cither at her divection or for her benetit.

That an appropriate visitation schedule should be set for Mrs. Reed, which her daughters
have proposed be six (0) months in South Carolina and six (6) months in Florida.  The
terms of the visitation, including who will provide transporctation and how Nrs. Reed’s
expenses will be handled while sheis in cach location is to be worked out between Ms. P,
Reed. Ms. Gladden, and Ms. Stewart and their attorneys. This is not the family court, and
this Court will not micro-manage those details, though the final agreement should be
committed to writing as an agreement between Ms. P Reed, Ms. Gladden, and Ms.
Stewart, for the benelit of Mrs. Reed.

Rasced on the copics ol the powers of attorney provided to this Court by Mr. Fitzer atter
the hearing, Ms. Stewart has the authority as Mrs. Reed’s agent to aceept funds for
deposit into NMrs, Reed's accounts. and to make pavment from the accounts tor any
expenses owed by Mrss Reed to any party who presents alegitimate claim tor payment.
Mrs. Reed should continue to be as involved as possible i her affairs, as dictated by her

functional capacity and the divectives of her powers ol attorney.,

THERFFORE. I'T IS HEREBY ORDERED that:

AL Pauicia Reed, Jacquelyn Gladden, and Cynthia Stewart shall pay all funds

ordered by this Court's order of December 29, 2009 to Mrs. Reed's accounts,

P‘\ y

Page 4 ol0 ”\lfp
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G. All dircctives of this Court’s Order of December 29, 2009 shall vemain in full
force and cfteet, except as modilied by this Order or by the powers of attorney

executed by Mrs, Reed in January 2010.

I'T 1S SO ORDERED.

/21 /e
ifuclingD, Belton, Associate Judge
Richland County Probate Court
December 30, 2010
Columbia, South Carolina

Amy W. McCnllnrh

Hon

SN SR S e F
Page 6 ol 0 7 \: e 3
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STATE OF SOUTH CAROLINA ) IN THE CIRCUIT COURT
) Appeal from the Probate Court
COUNTY OF BAMBERG ) for Bamberg County
)
) Case No.: 2017-CP-05-00024
IN THE MATTER OF: THE ESTATE )
OF THEODOCIA K. REED )
)
Jacquelyn Gladden, )
) ORDER
Appellant, )
)
V. )
)
Cyndy R. Stewart, )
)
Respondent. )
)

This matter came before the Court on August 28, 2017, in Bamberg County, upon an
appeal from the Bamberg County Probate Court. Jacquelyn Gladden (Appellant) appeals the
findings of the Honorable Sarah G. Noel dated January 26, 2017, in the Probate Court for
Bamberg County. Bakari Sellers, Esquire, appeared on behalf of the Appellant, Jacquelyn
Gladden. Richard B. Ness, Esquire, and R. Aaron Ness. Esquire, appeared on behalf of the
Respondent, Cyndy Stewart. For the reasons stated herein, the appeal is denied and the Order of
January 26,2017, is affirmed.

FACTS

This matter is before the Circuit Court for an appeal of a case that has been pending in
Bamberg County Probate Court for the Estate of Theodocia K. Reed since 2016. Theodocia K.

Reed passed away on August 15, 2015, at the age of 90. The Last Will and Testament of

Theodocia K. Reed, dated June 10, 2008, appointed all three daughters, Patricia Reed, Jacquelyn
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Gladden, and Cyndy Stewart, to serve as joint personal representatives.! On September 13, 2016,
Council for the Respondent sent a letter to Ms. Jacquelyn Gladden and her sister requesting that
they renounce their right under the Last Will and Testament to serve as joint personal
representatives, The Honorable Sarah G. Noel sent a letter to Jacquelyn Gladden and Patricia
Reed, asking if they were in agreement to remounce their right to serve as Personal
Representative. Jacquelyn would not consent, and declined to renounce her right to serve as joint
Personal écpmtatives.

Richard B. Ness, attorney for the Respondent, sent official mail enclosing a Renunciation
which renounced Patricia Reed and Jacquelyn Gladden's right to serve as Personal
Representatives, and appointed Cyndy Stewart as sole Personal Representative. Mrs, Gladden
failed to claim this official mail sent to her known address. On November 8, 2017, a petition was
filed with the Probate Court of Bamberg County o have Cyndy Stewart appointed as sole
Personal Representative for the Estate of Theodocia K. Reed, Patricia Reed failed to answer or
otherwise respond, evidenced by the return receipt of the Summons and Petition, to Cyndy
Stewart's petition to be appointed as sole Personal Representative. Furthermore, Jacquelyn
Gladden never formally petitioned the Probate Court to be appointed personal representative.

RISCUSSION

Appeals taken from the probate court are governed by the provisions of the Probate Code.
Howard v, Mutz, 315 S.C. 356, 434 S.E.2d 254 (1993). Pursuant to S.C. Code Ann. § 62-1-
308(a) (Supp. 1994), an order or decree of the probate court shall be appealed to the circuit court.

The circuit court must hear and determine the appeal "eccording to the rules of law." 8.C. Code

Ann, § 62-1-308(d) (1987). The phrase "according to the rules of law" means according to the

1 The Probate Court admitted a copy of the will into probate, however, the original will has not been located
to date. No party disagrees or objects to a copy of the will being an accurate document.

2
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rules governing appeals. Howard v. Mutz, 315 S.C. 356, 434 S.E2d 254 (1993).

The standard of review by an appellate court of matters originating in the probate court is
controlled by whether the cause of action is at law or in equity. Dean v, Kilgore. 313 S.C. 257,
437 S.E.2d 154 (S.C. Ct. App. 1993); see also Eagles v. South Carolina Nat'l Bank, 301 S.C.
402, 392 S.E.2d 187 (S.C. Ct. App. 1990). To make this determination, the appellate court must

look to the essential character of the cause of action alleged by the petitioners in the court below.
Id.

"When a probate court proceeding is an action at law, the circuit court and the appellate
court may not disturb the probate court's finding of fact unless a review of the record discloses
there is no evidence to support them." Byrd v. McDonald, 417 S.C. 474, 478, 790 S.E.2d 200
(S.C. Ct. App. 2016), citing Neely v. Thomasson, 365 S.C. 345, 349-50, 618 S.E.2d 884, 886
(S.C. 2005).

If the essential character of the petitioner's cause of action is grounded on equitable rights
and equitable relief is sought, the case is regarded as equitable and the appellate court has
jurisdiction to make findings in accordance with its own view of the preponderance of the

evidence. Eagles v. South Carolina Nat'l Bank, 301 S.C. 402, 392 S.E.2d 187 (S.C. Ct. App.

1990). A request to remove a personal representative seeks affirmative relief that lies in equity.
Dean v. Kilgore, 313 S.C. 257, 437 S.E.2d 154 (S.C. Ct. App. 1993).
Under S.C. Code § 62-3-203(d)(3), the appointment of the personal representative who

has equal or lower priority is within the discretion of the Probate Court, in formal proceedings.
S.C. Code § 62-3-203(e)(2), explains that "[n]o person is qualified to serve as a personal

representative who is... a person whom the Court finds unsuitable in formal proceedings." The
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Bamberg County Probate Court has the discretion to find that a person is not qualified to serve as
a personal representative. see S.C. Code § 62-3-203(e)X2).

"[T]he Judge of Probate may deny administration to the person first entitled under the
statute if upon the showing made before him he is satisfied that such peison is not properly
qualified for the position, and among other things the court calls attention to the fact that the
granting of letters of administration is not automatic...." Parkman v, Hanna, 311 S.C. 20, 21, 426
S.E.2d 743 at 744 (S.C. 1992), citing In re McClam's Estate, 245 S.C. 315, 319, 140 S.E.2d 478
at 478 (1965) (omitting italics).

Probate Court Judge Noel found Jacquelyn Gladden unsuitable to act as personal
representative for a number of reasons. First, Judge Noel found that Jacquelyn Gladden acted
irresponsibly by failing to claim Richard B. Ness', attorney for the Respondent, official mail,
which enclosed a Renunciation to renounced Patricia Reed and Jacquelyn Gladden's right to
serve as Personal Representatives, and appointed Cyndy Stewart as sole Personal Representative.
Secondly, Judge Noel found Jacquelyn Gladden unsuitable by her failing to Answer Cyndy
Stewart's petition to be appointed as sole Personal Representative. Finally, Jacquelyn Gladden
was found unsuitable when she failed to file her own petition requesting to be appointed as the
personal representative or counter request her own appointment. Regardless of whether the
underlying cause of action is legal or equitable, there is ample evidence to support Probate Court
Judge Noel's final Order.

CONCLUSION

The Court has considered the arguments of all attorneys, the submitted memoranda of

law, the case law and statutes of South Carolina, and the prior Order of the Bamberg County
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Probate Court. The Court finds that the Order of the Probate Court is AFFIRMED. AND IT IS
SO ORDERED!

The Honorable Perry M. Buckner, III
Presiding Circuit Court Judge

, South Carolina

, 2017
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Bamberg Common Pleas

Case Caption: Jacquelyn Gladden VS Cyndy R Stewart
Case Number: 2017CP0500024

Type: Order/Other

It is so Ordered

s/ Perry M Buckner III 2122

Electronicaily signed on 2017-09-30 10:37:13  page 6 of 6
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STATE OF SOUTH CAROLINA IN THE PROBATE COURT

COUNTY OF BAMBERG

N N

IN THE MATTER OF:
CARRIE THEODOCIA K. REED, CASE NUMBER: 2015-ES-05-0091
(Decedent)
Jacquelyn Gladden & Patricia Reed,
*PETITION FOR REMOVAL OF
Petitioner(s) PERSONAL REPRESENTATIVE
vs.
Cyndy Reed Stewart
Respondent(s)

We request an Order for the removal of Cyndy Reed Stewart, Personai Representative in the Estate, because (check all that

apply):
[J The Personal Representative intentionally misrepresented material facts on the Appllcatlon or Petition leading to his/her
appointment. Addltlonal Information:

X] The Personal Representative disregarded a Court order. Additional information: In 2009 the Richland County Probate
Court issued an Order restraining all of Decedent’s children from disposing of her real property. In August 2015
Respondent disposed of Decedent’s Orangeburg property to herself. Further, the Personal Representative has also
failed to comply with a Court Order of the Circuit Court of Orangeburg County by re-conveying certain property back to
the Estate. Petitioners request an award of attorney’s fees and costs pursuant to §62-8-117.

(0 The Personal Representative has become incapable of carrying out his/her assigned duties. Additional information:

X The Personal Representative has mismanaged the Estate. Additional (nformation: This Estate has been pending since
2015 and Petitioner’s have not received any information despite being equal beneficiaries under the will and having
filed a Demand for Notice. Upon information and belief, she has also failed to account for Estafe Inconie by Way of farm

leases. Petitioners request an award of attorney’s fees and costs pursuant to §62-8-117..

X The Personal Representative falled to perform a required duty. Additional information: See above.

X Removal is in the best interests of the Estate because: Respondent interfered with the Petitioners’ expected
inheritance and breach dutles of loyalty, trust, and her fiduciary duty to Decedent during Decedent’s last iliness. See
Gomplaint and Order filed in Orangeburg County Circuit Court attached hereto and incorporated herein by reference as
Exhibits A and B. (Attach additional sheets if necessary.) Petitioners request an award of attorney’s fees and costs

pursuant to §62-8-117.
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Executed this_ | day of “A.]\J 00 A0

% j § Signature: ( 1@/("/4 1 !?/.-.ml /
2 & = Print Name: _Jhcquelvh Gladhen S
vl o= 8 Address: 402 Kodhstore Road
& e = Columbia, SC 29203
Z o = Telephone: ﬁﬁg : 'Z"fd"' "7”74?# .
= i % ; I a’ . =
LGEJ 5’ 3 Relationship to Decedent/Erz.srtrr:\:::\r;l ,kgz,lghterlnevisgg_ muﬂdﬂ&aaélﬁ-ﬂ_z
o ; & Signature: C?) \%&L 2R
e, e B : Print Name: Patricia Reed

T Address; _P.0.Box 105

Georcsetown SC 29203
- Telephone R -5 j T=B3N0'E
Email: rdreed @
Relationship to Decedent/Estate: DaughtenDewsee

]

DEFENDAI_;J_T S

Summons_Estate.dot

2
:
b
2
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i
0058  prepagd By and Retum To: FILED Mar 31, 2021 FILED ELECTRONICALDY
Palmetto State Law Group, LLC AT 10:05:00 aM ORANGEBURG 1
Margaret A. Collins, Atorney BOOK 01997 COUNTY o)
2241 Bush River Road PAGE 0058 ~ 0061 DEMETRICE WILLIANS
Colurubia, SC 29210 INSTRUMENT #2021001278 REGISTER OF DEED:Q
=
STATE OF SOUTH CAROLINA )
) WARRANTY DEED
COUNTY OF ORANGEBURG )

KNOW ALL MEN BY THESE PRESENT, That CYNDY REED STEWART
(hereinafter referred to as the “GRANTOR?”), in the State of South Carolina, pursuant to a Court
Order in C/A # 2018-CP-38-00874 in the Orangeburg County Court of Common Pleas, at and
before the sealing of these Presents, the receipt and sufficiency of which is hereby acknowledged,
has granted, bargained, sold and released, and by these Presents does grant, bargain and release
unto THE ESTATE OF THEODOCIA K. REED (hereinafter referred to as “GRANTEE”), its
heirs, successors and assigns Forever, all of our right, title and interest in and to the following
described property to-wit:

ALL the certain, piece, parcel or lot of land, with improvements thereon, situate, lying and
being in the City of Orangeburg, County of Orangeburg, State of South Carolina, fronting
and measuring on Dickson Street sixty-five (65) feet and measuring on the rear line sixty-five
(65) feet and on the respective side lines one hundred and sixty-five (165) feet and bounded
formerly or now as follows: On the North by lot of H.L. Smoak; On the East by Dickson Street;
On the South by lot of Sinclair Sweat; On the West by lot of Jennie Geddings.

Being the same property conveyed to Cyndy Reed Stewart by Cyndy Reed Steward as Power

of Attorney for Theodocia K. Reed and signed as if by the Grantor individually, by Deed

recorded in the office of the Clerk of Court for Orangeburg County in Deed Book 01634 at
Page 0323.

TMS No.: 0173-15-009.000
Property & Grantee’s Address: 126 Dickson Street, Orangeburg, SC

This conveyance is made subject to all existing reservations, easements, rights-of-way,

/8008Ed0810Z#ISYO - SYITd NOWIWOD - D4NEGIONYYHO - Wd LL:LL 8L 4dY LZ0oZ - a3T1d AT

zoning ordinances, setback lines, restrictions and conditions appearing of record affecting subject
property. Hereby releasing and waiving all rights under and by virtue of the Homestead Exemption
Laws of the State of South Carolina.

TOGETHER with all and singular the rights, members, hereditaments and appurtenances
to the said Premises belonging or in anywise incident or appertaining.

TO HAVE AND TO HOLD, all and singular the said Premises before mentioned unto the
said Grantee, her Heirs, Successors and Assigns forever.

AND the said Grantor does hereby bind herself, her heirs, successors and assigns to warrant

and forever defend all and singular the said premises unto the said Grantee from any and all liens

"2 DEFENDANT'S
g  EXHIBIT
2

ENTERED IN THE OFFICE OF THE ASSESSOR
DATE: 03-31-2021
JIM MCLEAN, ORANGEBURG COUNTY ASSESSOR
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or encumbrances on the property during her ownership of same.

WITNESS my Hand and Seal this 7 day of /"f‘ /N/;L ,2021.

Signed, Sealed and Delivered
In the prese.?ra"'

- A
o NV A -
/%- CYNDY®REED STEWART

%/M

STATE OF ff 4_/ i
)  PROBATE
COUNTY OF 45#4 )

-

L /i/’ / //'f 4 V/ ﬁ/z A/Z// {/{’/)’(/’ , 8 Notary Public for the State of
[L do hereby certify that CYNDY REED STEWART, personally appeared

before me this day and acknowledged the due execution of the foregoing instrument.
Witness my hand and official seal this ,Z day of fi}// P24 ;)’ , 2021.

o //// S

: S— pRY B
Notary Public for the State of /=L~ WW State oFL :b.rl'd;? .

My Commission Expires: __:L’Lé(i}ﬂ? 4 Commission No. HH 22160
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STATE OF SOUTH CAROLINA AFFIDAVIT FOR TAXABLE OR
COUNTY OF ORANGEBURG 2 AL

PERSONALLY, appeared before me the undersigned, who being duly sworn, deposes and says:
1. I have read the information on this affidavit and I understand such information.
2. The being transfeired is located at 126 Dickson Street, Orangeburg, SC, bearing

property
0173-15-009.000 Orangeburg Tax Map Number, was transferred by Cyndy Reed
Stewart on the ﬂ”‘ day of Zrm , 2021,

3. Check one of the following: The deed is

(2) [T subject to the deed recording fee as a transfer for consideration paid or to be
paid in money or money's worth.

(b)DsubJocttothedeedrecoxdmgfeeasamﬁ‘erbetweenaooxporaﬁon,a
partnership, or other entity and a stockholder, partner, or owner of the entity, or is
a transfer to a trust or as a distribution 10 a trust beneficiary.

(c) Xl exempt from the deed recording fee because (see information section of
affidavit):

(If exempt, please skip items 4 — 7 and go 1o item 8 of this affidavit.)

If exempt under exemption #14 as described in the Information section of this
affidavit, did the agent and principal relationship exist at the time of the original
saleandwastbeﬁnpooeofthismhﬂomhipmpmhasetherwty?

Check Yes [] or No
4, Check one of the following if either item 3(a) or item 3(b) above has been checked (See
Information section of this affidavit):
(8) [ The fee is computed on the consideration paid or to be paid in money or money’s
worth in the amount of $ -

(b) (] The fee is computed on the fair market value of the realty, which is §

(c) [J The fee is computed on the fair market value of the realty, as established for
property tax purposes, which is $

S. Check Yes [[] or No [] to the following: A lien or encumbrance existed on the land,

tenement, or realty before the transfer and remained on the land, tenement, or realty after

the transfer. (This includes, pursuant to Code Section 12-59-140(E)(6), any lien or

encumbrance on realty in poseession of a forfeited land commission which may

subsequently be waived or reduced after the transfer under a signed contract or agreament
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between the lien holder and the buyer existing before the transfer.) If “Yes,” the amouat of
the outstanding balance of this lien or encumbrance is: $
. The deed recording fee is computed as follows:
(a) Place the amount listed in item 4 above here: s
(b) Place the amount listed in item 5 above here: (If no
amount is listed, place zero here) $0.00

(c) Subtract line 6(b) from line 6(a) and place result here: $

. The deed recording fee due is based on the amount listed on line 6(c) above and the deed
recording fee due is : $0.00.

. As required by Code Section 12-24-70, I state that I am a responsible person who was
connected with the transaction as:

. I understand that a person required to furnish this affidavit who willfully furnishes a false
or fraudulent affidavit is guilty of a misdemeanor and, upon conviction, must be fined not
more than one thousand dollars or imprisoned not more than one year, or both.

SWORN to before me this

Responsible Person Connected with the Transaction

day of fw_é 202/

W// 7 // //Z (sign)

B e

R (Typed Name)

M/f'érv //‘/M‘/;

)
%/// (print)

Notary Public for /£ _~ )
MY COMM. EXPIRES: Je /. /2 202) )

"u,ﬁ, Willlam Chadwick Spires
'ﬁéﬁ‘ State of Florida
x JMycummbnExpkum‘mmm
or Commission No. HH 22169
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THE COURT: Can you let me see your hard copy? 1I'll

give it right back.

(WHEREUPON, the Court reviews Lhe document.)
THE COURT: All right. Let me hand that back to you.
(WHEREUPON, the document is returned to Mr.

Comer.)

THE COURT: Now talk to me about your position
regarding the request to admit and the summary judgement.

MR. COMER: Your Honor, Ms. Stewart is willing to
grant the reformation or striking of the deed, which is
new. So, Your Honor, if she's willing to do that, I don't
think we need to take hours and hours and hours trying this
case. And I guess it would be up to the Court whether you
want to set the deed aside or reform it or add the other
two on it, and that would take Orangeburg County out of the
probate case in Bamberg. I mean if you strike it or set it
aside, it will put it in Bamberg. If you reform it and add
the sisters, ancillary over here, then you don't have to
take the property over here to Bamberg -- I mean you
wouldn't take it over there, we would have an ancillary
here.

Well, Your Honor, with all these motions, if she's

willing to have the deed set aside, whatever you decide, or

be reformed, that ends the main prayer for relief; and I

think that goes to summary judgement as well and then they

THIS TRANSCRIPT WAS PREPARED FOR EVERT COMER, JR., ESQ.
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win the case, so to speak, on the main issue. And I think
that order on the attorney's fees earlier ~---

THE COURT: 1Is the law of the case.

MR. COMER: --- 1is the law of the case.

THE COURT: I understand.

MR. COMER: Okay.

THE COURT: I've got it.

Yes, ma'am.

MS. MOORE: The appeal of the probate court, briefly.

THE CQURT: Yes, ma'am.

MS. MOORE: That was prior to discovery of this bad
act, so I'm not sure what -- and again, I would have to do
the research on that, but I'm not sure what that would do
but I would posit that that order instating her as PR, at
this point there's a new cause of action to have her
removed. We're just asking that she voluntarily step down
so that we don't have to pursue that action and cost more
money at this point for either party.

The consent order for the case-in-chief, it was not
before the Court. We did it together and we submitted it
to the Court and it was -- and I believe there was a
savings clause that says if we found a new cause of action.

We're willing to walk away from that. We understand that

we may have missed our chance on that part; however, that

doesn't cover the attorney's fees that we have requested in

THIS TRANSCRIPT WAS PREPARED FOR EVERT COMER, JR., ESQ.
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THE COURT: The case we are about today
is Jacquelyn Gladden, Plaintiff verses Cyndy Reed
Stewart. So, all right. Counsel, you have a
motion?

MR. PHILLIPS: I do, Your Honor. I
appreciate it. And, again, for the record, Sam
Phillips appearing on behalf of the Defendant Cyndy
Reed Stewart.

Your Honor, I appreciate your staff
worked with us and I believe my client is appearing
on the -- on your virtual courtroom. The -- it's
nice to be back 1n our actual courtroom after over
a year.

THE COURT: Yeah.

MR. PHILLIPS: But, unfortunately, I'm
here to argue that we shouldn't be here. This
matter —-- let me give you -- it's a matter that has
frankly gone on since 2008. So let me give you the
thumbnail sketch of the procedural history.

2008, the -- Theodocia Reed, elderly
lady, had three daughters. The Plaintiffs
Jacquelyn Gladden and Patricia Reed are two of
those daughters. My client Cyndy Reed is the third
daughter. Litigation between the sisters began in

2008 when the Plaintiffs filed a petition to have
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the mother declared incompetent. Judge Belton held
that -- held a merits hearing and determined she
wasn't incompetent. And she made a series of about
12 rulings, one of which was finding that the
Plaintiffs have wrongfully transferred money,
$8,000 that belonged to her mother to pay for their
legal fees. Also, to pay -- put money aside in a
trust account that only they controlled.

Judge Belton undid all that in 2009 by
Order. The Order hadn't been complied with in
2010, frankly, brought everybody in, my client
hadn't paid her portion of the mediation cost, all
the monies hadn't been returned, so that kind of
set the tone for this dispute.

The mother passes away in 2015. A
estate 1s filed. Her will named all three sisters
as joint personal representatives obviously because
of the conflict, that didn't occur. So my client
retained counsel and moved to be appointed the
personal representative. I believe Ms. Gladden
opposed that. There was litigation, probate court
ruled in favor and appointed my client back in 2015
the personal representative. That case was
appealed to Judge Buckner. He affirmed it and it

was appealed to the Court of Appeals.
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So since then, my client has served as
the personal representative of an estate that has
essentially three pieces of real property and no
other assets. There's a house here in Orangeburg,
there's a house in Denmark, and then there's some
timber property.

So as the case went on, the -- there
has been challenges to my client's decisions in how
she conducted herself as the personal
representative. Up to and including an action that
was filed July of last year seeking to remove my
client as the personal representative. And as the
Court knows, when you challenge a personal
representative that stops their ability to manage
the estate. $So this estate, my client has been
advancing funds to that estate since her
appointment. Was looking for the timber sales to
reimburse her and give her some other monies. The
action that they filed stayed that.

When we started this hearing,
Plaintiffs' counsel indicated that while all that's
separate from what we're here today. We're here
only to talk about the Orangeburg property and
their allegations stemming from its transfer. Yet

their own document belies that. And they raise as
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their regard -- as their reason for pulling her
back as the personal representative, the fact that
this dispute exists.

So these cases are inextricably linked
by the Plaintiffs' own pleadings. Not anything
I've come up with. Although, I find plenty in the
record to show that this same controversy,
Plaintiffs to seek to have it adjudicated in two
different spots. It's not really appropriate
because my client as personal representative has
some entitlement not only to her inheritance under
-— or beneficiary under the will, but as the
personal representative who's been advancing the
funds to the estate.

And so we look back, why are we here
now? Well, we're here over a piece of property.
This case was filed back in 2018. My client
answered and she admitted what happened. So the
facts of this case have never been in dispute. Per
her claim and her answer is simply that mom wanted
me to have it. She issued me a power of attorney
to do it. She asked me to transfer i1t into my name
and I did it. And you'll hear testimony -- 1f this
thing goes forward, you'll hear testimony about

that. That wasn't contested.
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But there's all these allegations about
how well that was self-dealing and you robbed us of
our inheritance. And I think there's nine or ten
causes of action all stemming with this one piece
of property. Well, Judge, that property is no
longer in front of you. It was transferred by Deed
back to the estate. So it will be decided by the
Bamberg property court -- I mean, probate court.
Apologies. Okay.

It's almost axiomatic that subject
matter jurisdiction exists to prevent exactly what
we're trying to do today. Plaintiffs want you to
hear their allegations -- their specific
allegations against my client and maybe award
attorney's fees and damages because of that. Even
though early on in this case there was a Consent
Order that attorney's fees weren't on the table and
you yourself, you heard this case about a year ago
and you noted that was the law of the case. But
we're here to try to overturn that today and try an
aspect of this case and I don't think we should.

Because by Plaintiffs' own admissions,
they move to have this case exempted from ADR, from
Court ordered mandatory mediation. Judge Manning

was 1n Orangeburg, middle of 2019, I believe, in
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August, and he issued a Form 4 Order continuing the
case and ordering the parties to mediate. That
Order was entered -- I apologize, Your Honor, on
July 29, 2019. Seven days later, Plaintiffs in a
motion that I didn't see was filed, my client had
no knowledge of, they moved to have the case exempt
from ADR. And their explanation, again, I don't
have the motion, so I don't know what the actual
grounds are, but here's what got into the Order.
The Motion For Exemption of ADR
requirements filed by the Plaintiff, again, no
consultation, the motion is not in the record. 1In
the motion, Plaintiffs' counsel indicated that she
was unable to proceed, counsel was unable to
proceed with the mediation because it could result
in a violation of the rules of professional
conduct. By either her, as Plaintiffs' counsel, or
the mediator having discussions about the estate
case. The estate case that they want you to ignore
today is the reason they can't go forward with the
mediation of this case. Now, I don't know what
those grounds are, again, it's not in the Order --
THE COURT: Are you trying to object --
MS. COLLINS: I am trying to object,

Your Honor. Very briefly. Your Honor, I do
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understand the subject matter jurisdiction issues,
those need to be resolved. But insofar as the
mediation matter is concerned, Your Honor, first of
all, we don't even see where it's been filed, if
it's been filed, we don't have notice of it. He
did give me paper copy of it during the roster
meeting, but the chief administrative judge
exempted this from mediation back in 2019 and that
is the law of this case.

And I would argue that the matter
relating to mediation, I can explain it further if
necessary, Your Honor, but it's already resolved by
this Court and is not before this Court properly
today.

THE COURT: Okay.

MR. PHILLIPS: Your Honor,
unfortunately, I was just retained on Wednesday of
last week. Spoke briefly to opposing counsel
indicated that I saw this issue. One circuit judge
cannot overrule another circuit judge. I mean,
that's been the law of South Carolina for the 25
years I've practiced law. And yet we have an Order
here that it does. So I would say on its face, the
Order has some issues. But it's not the Order

that's the issue.
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The issue 1s, we're here today to talk
about a dispute that the Plaintiffs have brought in
the probate court. They're asking you to rule on
issues that they raised to the probate court. And
I understand they've represented that they didn't,
but in their own filings with that court, they
raised it. And if you give me a second just to
look through, it is this issue over thllis piece of
property that is all that's before this Court and
now that the property has been returned to the
probate court, it will be an issue there too.

They have raised their allegations of
impropriety on the transfer of that property which
has now been undone, they have asked for attorney's
fees in that court, something that they waived in
this one through their Order that's the law of the
case.

So, we get down to what's the basis of
subject matter jurisdiction and that is the right
to be heard, have your one day in court in front of
one judge. My client, i1f you go forward and make a
ruling on this case where the probate matters, her
monies that she spent for the probate court are not
before you, what she's been ordered by the probate

court is not before you, the fact that that case
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has been stayed since July of last year because of
their challenge to her as a —-- none of that 1is
going to be adjudicated. And so it can't be a
complete adjudication of this matter.

Because the probate court has exclusive
jurisdiction over the property which they asked for
the Deed, my client executed it, and they filed it.
So that now -- that's the law. That's the reality
of the case. Not only that, but the law of the
case. That property is not an issue here.

Mr. Comer appeared in front of you
about a year ago at a hearing, this was brought up.
My client, my client's, you know, witnesses who
were there at that hearing, Mr. Comer, they all
believed that this thing was settled back a year
ago. When you just -- you ordered my client to
transfer the property over there. In fact,

Mr. Comer and I attach that part of the transcript
to my motion, said look, you know, are we going to
spend a lot of time trying these issues or we just
want to resolve it with the property? And we did
and you dismissed the motions. Well, to my client,
that was a settlement of that case.

I understand that there was a

subsequent Motion To Reconsider. Well, 1if you're
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going to reconsider the Order, now that property,
the disposition of it is the issue here and yet we
-— you don't have jurisdiction over the property.
So it would be -- it's -- it -- 1t -- always hate
to tell a judge you can't do something because I
know that's not what judges want to hear. But in
this case, it is —-- there's another judge who has
this matter. She needs to hear it and be able to
rule on it. She's already ruled on it.

The problem is, 1s in the probate
court. The Plaintiffs have been challenging my
client there and they've been losing since 2008. I
mean, this is all -- this all boils down to the
simple fact that these two sisters believe their
other sister shouldn't have controlled their
mother's property. Her health care decisions, all
that.

Judge Belton did an in camera
examination and determined that the mother was
competent to make those decisions and issued very
specific instructions. And those instructions were
basically my client, Cyndy Stewart, handled --
handle this. And not only did Judge Belton allow
it to move forward, but allow -- for example, there

was —-—- they were contesting that she lived in
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Florida with my client as opposed to here in South
Carolina with them. The Court recognized that she
could make that decision. She was competent to do
it. She wanted to live in Florida.

And then she put in there and she said,
and because of the circumstances -- Judge Belton's
pretty savvy and handles a lot of probate matters
and a lot of feuding siblings. And she said, look,
if you need to make other powers of attorney, do
so. Ma'am, you're getting older and she gave some
pretty specific guidance i1n her Order and
recommended that that Order be referred to 1n any
powers of attorney.

So, therefore, the mother did what she
was 1instructed to do. She did some powers of
attorney. And my client transferred that property
pursuant to a power of attorney. Now, we could
argue over whether it's legally flawed, we could
argue about all these different things associated
with this transfer of this property, but that
matter is before the probate court.

And as a probate court looks to divide
up this now estate asset between three people, she
can assess damages, she can assess attorney's fees,

they can make all these arguments here, but you
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don't have to -- you wouldn't run the risk of two
adjudications. And so because, you know, to me,
subject matter jurisdiction is so contested here
and so 1lnappropriate, I filed a second motion to
compel mediation.

Mediation -- I just don't believe Judge
Buckner's Order, with all due respect, is valid. I
mean, 1t doesn't contain any citation of any legal
authority. It wasn't noticed. There was no
hearing and it makes claims about an attorney who
knew nothing about it. And has no idea what the
conflict 1is.

So this case has been pulled out of
mediation even though an earlier Order from a
circuit court judge sent it to mediation and even
though the rules of court required mediation, he
pulled it out for reasons that really have no
validity. And so -- but if that is an issue,
mediate this case jointly with the probate court,
have everybody together, see if there can be a
resolution, and if not, the probate judge who's
been dealing with this since 2014, much longer --
2015, much longer than this case, this court has in
2018, let them rule on it.

THE COURT: Got it. Thank you. Yes,
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Again, my strong argument is i1t should
be held in front of the judge with exclusive
original jurisdiction over this estate asset and
the conduct of the personal representative.

MS. COLLINS: And, in summary, Your
Honor, it wasn't the estate asset and that's where
we argue 1t here.

THE COURT: Right. At the time it was
not an estate asset.

MS. COLLINS: Done by power of attorney
not by her as personal representative.

THE COURT: Right. And the filing date
of this action, I've got the filing, was that
7/9/2018; is that right?

MS. COLLINS: Yes, Your Honor.

THE COURT: Okay.

MS. COLLINS: A les pendens was filed
July 3rd and the Summons and Complaint -- I'm
sorry. It was signed July 3rd, the Summons and
Complaint was signed July 6th and they're shown as
recorded as July 9th.

THE COURT: All right. We're going to
take a little break and I'm going to go take a
little —— I may come back with some additional

questions, but I'm going to -- we're going to take
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a little break while I contemplate and look at the
probate code. We'll take about 15. Thank you.

(There was a short break taken)

THE COURT: All right. I think that
the cite 1s a correct citation; however, the cited
language that I think is on point is the language
that says, "Except that the circuit court also has
Jurisdiction to determine heirs and successors as
necessary to resolve real estate matters, including
petition, quiet title," and here's the applicable
language, "and other actions pending in the circuit
court." This was an action pending in the circuit
court, firstly.

Secondly, the issue that is remaining
that I believe is relevant is that touching and
concerning the forgery and the forgery as it
relates to the alleged violation of the POA and the
damages that I understand that the Plaintiffs are
alleging occurred as a result of A, the alleged
forgery; and then B, the duration of the period of
time that it took to get the property titled in the
estate.

Now, insofar as what happened to that
piece of property, vis-a-vis the estate, I'm not

going to hear that. That's for the probate court.
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I think the issue that I am prepared to hear would
be the issue regarding damages for the alleged
forgery.

MR. PHILLIPS: Your Honor -—-

THE COURT: So I guess it would be A,
was 1t forged; and B, if it was forged, what would
the damages be.

MR. PHILLIPS: Yes, ma'am.

THE COURT: Okay. Got it? Got 1it?

MR. PHILLIPS: Yes, ma'am.

MS. COLLINS: Yes, Your Honor.

THE COURT: All right. Okay. Now, I
Just want to be sure that the Defendant, Ms.
Stewart, is able to -- oh, there she is. She's a
participant. Okay. Very well. Yes, ma'am, call
your first -- or ma'ams, call your first witness.

MS. COLLINS: We're switching, Your
Honor, so —--

THE COURT: Look at that, musical
chairs. No problem.

MS. MOORE: The Plaintiff calls Ms.
Jacquelyn Gladden. And I have the exhibits all put
together as a packet so that the Court can follow
along. Would you like me to hand them up as I go

or do you want the packet all at once? Oh, 1is
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF ORANGEBURG ) CASE No. 2018-CP-38-00874
)
Jacquelyn Gladden, et al, )
)
Plaintiffs, ) ORDER
Vs. )
)
Cyndy Reed Stewart )
)
Defendant. )
)

This matter came before this Court on November 4, 2019 by way of hearings for Plaintiff's
and Defendant's multiple motions. This Order serves to address all motions made and heard on
November 4, 2019.

RELEVANT FACTS

Unless otherwise admitted or stipulated by all parties, the following facts are merely alleged:
Theodocia Reed (“Decedent”) is the mother of Jacquelyn Gladden, Patricia Reed (“Plaintiffs), and
Cyndy Reed Stewart (“Defendant”), (collectively “siblings). During the last years of her life, there
was some back and forth between the siblings about the Decedent’s capacity and estate plan. As a
result, a Conservatorship/Guardianship action, as well as a resulting Order Regarding Hearing
(“2009 Order”) under docket numbers 2009-GC-40-00009 and 2009-GC-00010 was commenced.
The Decedent was found to be competent, and the siblings were prohibited from disposing any of the
Decedent’s real property, and specifically precluded from selling property with a Power of Attorney.
Subsequently, an Order Regarding Rule to Show Cause Hearing (“2010 Order”) found that the

Decedent was then found to have diminished capacity and to meet the definition of an incapacitated

person, as defined in S.C. Code Ann. § 62-5-101(1) (1976) as amended.
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The Defendant, while caring for the Decedent was named as purported Power of Attorney
(“2014 POA”) on June 26, 2014 — four years after Decedent was judicially determined to be
incompetent. Power of Attorney was executed in Tallahassee, Florida and attempted to name the
Defendant sole POA, rather than having that power shared between the siblings as the previous
Power of Attorney, signed in January 2010. This Tallahassee Power of Attorney was recorded in
Bamburg County, South Carolina on August 4, 2015.

During her last illness, the Decedent was a patient at Georgetown Memorial Hospital and
Tidelands Community Hospice from July 28, 2015 through August 7, 2015, eventually passing away
on August 15, 2015. A probate is pending in Bamberg County, South Carolina, 2015-ES-05-00091
and Defendant is also currently the Personal Representative.

In addition to certain Bamberg property, Decedent also owned real estate in Orangeburg
County, which is the subject of this action. This Orangeburg property was the subject of a Quitclaim
deed purporting to transfer the property to the Defendant and was dated on August 4, 2015. This
Quitclaim Deed was purportedly executed by Decedent herself in Georgia. However, this is the same
time period when the Decedent was in hospice in Georgetown County, South Carolina, with one of
the Plaintiffs assisting with her care. The signature on the Quitclaim Deed reads “Theodocia K.
Reed, Grantor” despite the fact she was in hospital and hospice care over 100 miles away. In the
Defendant’s Answer and Counterclaim, as well as in her discovery responses, the Defendant admits
to signing the Deed. She claimed she signed it using the power granted in the 2014 Power of
Attorney.

At the hearing on November 4, 2019, Defendant conceded and agreed to reform the deed by

putting the property in the names of all three sisters (the siblings) with equal shares. The Plaintiffs

counter-moved for a judgment on the pleadings, or in the alternative, for summary judgment.
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STANDARD OF REVIEW

The standard of review for a Rule 12(b)(6) Motion to Dismiss provides that the Court look at
the complaint in a light most favorable to the nonmovant to determine if the “facts alleged and the
interferences reasonably deducible from the pleadings would entitle the plaintiff to relief on any
theory of the case.” Williams v. Condon, 347 S.C. 227,233 (Ct. App. 2001). If the Court, resolving
every possible doubt in favor of the plaintiff, finds that there is nothing to support a cause of action
the movant should succeed in its motion. Toussaint v. Ham, 292 S.C. 415, 416 (1987). This does not
mean that an action should be dismissed because the Court has doubts as to whether the plaintiff will
prevail. Id.

Similarly, when considering a motion for judgment on the pleadings, the court will view
“[a]ll properly pleaded factual allegations [as] deemed admitted. . . .” Hambrick v. GMAC Mortg.
Corp., 370 S.C. 118, 122 (Ct. App. 2006). To succeed on a motion for summary judgment, the
movant needs to show that there is no genuine issue as to any material facts and that they (the
movant) are entitled to a judgment as a matter of law. Whereas a judgment on the pleadings is
limited to the pleadings, a motion for summary judgment can at depositions, answers to
interrogatories, admission, and affidavits. SCRCP 56.

CONCLUSION

Due to the Defendant conceding during the hearing and agreeing to the reformation of the
deed by putting the deed in the name of all three sisters (the siblings) with equal shares, Summary
Judgment is GRANTED on behalf of the Plaintiff. All other motions heard on November 4, 2019 are

DENIED.

AND IT IS SO ORDERED!
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January , 2020
St. George, South Carolina
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Orangeburg Common Pleas

Case Caption: Jacquelyn Gladden , plaintiff, et al VS Cyndy Reed Stewart
Case Number: 2018CP3800874

Type: Order/Other

This Order is Hereby GRANTED!

S/ Diane S. Goodstein (2112)

Electronically signed on 2020-01-10 11:42:40 page 5of 5
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In the Court of Appeals SC C@Uft of Appeals
APPEAL FROM ORANGEBURG COUNTY
Court of Common Pleas
Honorable Diane S. Goodstein, Circuit Court Judge
Appellate Case No. 2021-001413
Jacquelyn Gladden and Patricia Reed, .............cooiiiiiiiiiiiii e, Respondents
V.

Cyndy Reed SteWart .........ooiiuiiiiiii e Appellant.

PROOF OF SERVICE

I certify I have served the foregoing Return to Motion to Strike and Motion for Sanctions
by electronic filing and emailing an electronic copy of same to the Clerk of Court, South Carolina
Court of Appeals (ctappfilings@sccourts.org) with additional copies being simultaneously sent via
email to Respondents counsel at their email addresses: lizzy(@pslawsc.com and
meg@pslawsc.com pursuant to Methods of Electronic Filing and Service under Rule 262 of the
South Carolina Appellate Court Rules, No. 2021-08-25-02 (Aug. 25, 2021). I certify I have mailed
the required $50.00 filing fee for Appellant’s Motion for Sanctions by depositing same in the US

Mail in a letter addressed to Clerk of Court, P.O. Box 11629, Columbia, SC 29211.

23 May 2022 /s/ Robert B. (Sam) Phillips
The Phillips Firm, LLC
Attorney & Counselor at Law
1025 Calhoun Street, Box 3
Columbia, SC 29201
Sam@PhillipsFirm.Net
(803) 726-4268
Attorney for Appellant






