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COUNTY OF RICHLAND

Eric

State of South Carolina,

Mance, #200410,

Applicant,

TE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

FIFTH JUDICIAL CIRCUIT

DOCKET NO. 2011-CP-40-00741-

V.

ORDER OF DISMISSAE

Respondent.

PROCEDURAL HISTORY

This matter comes before the Court by way of an application for Post-Conviction Relief

(PCR) filed February 4, 2011. An evidentiary hearing into the matter was convened before this

Court on Thursday, March 7, 2013, at the Richland County Courthouse. Ap’plicant was present

at the hearing‘with counsel, Tara D. Shurling, Esquire. Respondent was represented by Robert

D. domey of the South Carolina Attorney General's Office..

form
This

reco

appe

At the hearing, Applicant testified on his owr behalf. Also testifying were Applicant’s
er ‘trie_ll counsel, David Tarr; Esquire, and forensic psychiatrist Dr. Donna Schwartz-Watts.
Court also had before it a copy of the transcript of the proceedings against Applicant, the
ds of the Richland County Clerk of Court, the documents related to Applicant’s direct
al and Applicant's records from the South Carolina Department of Corrections (SCDC):

The records beforé” this Court indicate that Applicant is presently confined at SCDC

pursuant to orders of commitment of the Richland County Clerk of Court. Applicant was

indié:te,d at the September 2006.term of the Richland Coim’ty Grand Jury for Assault and Battery

with

Intent to Kill, Armed Robbery and Possession of a Pistol by a Person Convicted of a Crime

of Violence (2006-GS-40-4738; -4739; -4741). Applicant was represented by David Tarr,

Esqu

ire, on the charges. On August 25, 2008, App_li:c_ant_ proceeded to a jury trial before the

Honorable Clifton. Newman, After a three (3) day trial, Applicant was found guilty of all three

char

b=

ves as-indicted and sentenced to life imprisonment without parole for Armed Robbery and

%

ABWIK, as well as five (5) years imprisonment for the Pistol charge. The sentences were to run

concurrently.
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A notice of appéal wias filed on Applicant™s behalf and an Anders' brief was submitted by
Robert Pachak of the South Carolina Office of Appellate Defense. By order filed February 11,
2010, the South Carolina Court of Appeals dismissed the appeal. The remittitur was issued May
28,2010. |

In the current application for post-conviction relief, Applicant alleges he is being held in

custody unlawfully bas’edfup()n ineffective assistance of trial counsel and due p‘roéess, violation..

At the start of the evidentiary hearing, counsel for Applicant set forth three distinet allegations

which Applicant intended to pursue through the current action, all premised on trial counsel’s

meffectweness for failure to: evaluate Applicant for criminal responsibility; advise Apphcant of

and pursue a guilty but mentally ill (GBMI) verdict; and request recusal of the Fifth Circuit
Solicitor’s Office from: prosecuting the matter or otherwise motion for change of venue.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to-review the record-in its entirety and has heard the

testimony at the PCR hearing. This Court has further had the opportunity to observe the

witng:sses presented at the he‘aring5 closely pass upon their credibility, and weigh their testimony
acoo‘rding]y Set forth below are the relevant findings of facts and conclusions of law -as required
purSIIJant to S.C. Code Ann. § 17-27-80 (Rev. 2003).

! In a PCR action, the Applicant has the burden of proving the allegatlons in the
-a‘ppli‘catlon. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813-(1985). Where
ineffeétive, assistance of counsel is alleged as a g;oﬁ'nd for relief, the Applicant must prove that
“cou‘nse‘l"s conduct so undermined -the proper functioning of the ’advers’ari’a'l process that the trial
cannot be relied upon as having produced a just result.” Stnckland v. Washington, 466 U.S. 668,
104 S Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984).

The proper measure of performance is whether counsel provided representation within
the range of competence required ini criminal cases. Courts presume that counsel “rendered
ﬁdeq‘ua"te assistance and made-.all significant decisions in the exercise of reasonable professional
judgment.” Butler, 286 S.C. at 442, 334 S.E.Zd at 814. The Applicant must overcome this
presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of

counsel. First, the Applicant must prove that counsel's performance was deficient. Under this

. Anders v. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493 (1967).
2
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prong, counsel’s performance is measured by its “reasonableness under professional norms.”

Cher 1y, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel’s deficient
perforrnance must have pre]udlced the Applicant such that “there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have been dlfferent ”
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.-
. Evaluation for C riminal Responsibility

Apphcant first contends Counsel was meffectwe for fallmg to properly consider the issue
of his cnmmal responsxblllty at the time of the crime. Specifically, Applicant. contends he does
not remember a lot of the incident and, had Counsel requested an evaluation for criminal
-resp’%nsibiiity, a lack of criminal responsibility or insanity defense could have been developed for
trial!
Counsel testified he recalled his, court-appointed representation of Applicant- on the
charges. Counsel filed all the usual pre-trial motions for discovery and was able to. obtain copies
of Applicant’s medical and psychiatric records as 'part.'of",his ihvestigation and preparation of the

case. Based upon his meetings with Applicant, Counsel had some concerns regél:rding

App}icant’s competency, so. he hired Dr. Donna Schwartz-Watts to p’crforin an. evaluation on
Ap_pélit:am for competency to stand trial. Counsel wanted to make sure Applicant understood
their conversations and was able to adequately assist m his.defense. |

“Counsel testified " Applicant had. an extensive mental health history and: was low
functioning based. on his reportedly low IQ. Howevei, a low 1Q alone: is not determinative of

whether a ‘person falls within the classification of “retardation”. Counsel noted Dr. Schwartz-

Watts issued a-competency report based upon her meeting with Applicant and the reports of two

other doctors, in which she found Applicant. was competent to stand trial and assist in his
defense.

Counsel could not specifically recall whether he ‘considered having Applicant evaluated

for. criminal responsibility in addition to competency; however, Applicant did not appear to lack’

the aibility to understand criminal responsibility based on their discussions. There was evidence

in the case such.as Applicant’s fleeing from the scene of the.crime, his. immediate hiding of the

instrfum‘ents used in the crime; witness statements that Applicant-bragged about committing the

crime afterwards, and Applicant’s mention of carjacking somebody in the downtown area prior

to. committing the act. All of this evidence led Counsel to believe that there was not a basis to

,
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questi

tion Applicant’s criminal responsibility. Based on his review of the case, Counsel did not

beligve it would be. beneficial to continue.to investigate that defense.

coul

stipu

Counsel was “sure” he talked to Dr. Schwartz-Watts about the criminal responsibility, but
d not specifically recall when or what was specifically discussed. At trial, Counsel

lated to Applicant’s criminal responsibility during the Blair® hearing because he “did not

think there was any chance any doctor would say [Applicant] didn’t know right from wrong”

base

Appli

they

d on his perceptions of Applicant and the facts of the case.
On cross-_examjriation, Counsel noted there was some evidence presented at trial that
icant stood on the back porch of his house and yelled to the investigating police officefs that

would never figiure out who committed the crimes because they were too dumb. Counsel

Teite

Counsel previously worked as a public defender and represented many clients during that time -

with
was

trial

%rated that he did not think there was a basis for a lack of criminal responsibjlity defense.

nmental health issues; thus, he is familiar with recognizing such problems. The State’s case
very strong against Applicant and Counsel wanted to use Applicant’s low functioning IQ at

as part of the defense strategy to challenge whether Applicant possessed the required intent

for /I\BWIK' The defense strategy was to convince the jury Applicant was guilty only of the

lesser included offense of Assault and Battery of a High and Aggravated Nature, which would

not carry a “most-serious” strike for life without parole enhancement purposes.

" Dr. Donna Schwartz-Watts, a forensic psychiatrist, testified at the hearmg Schwartz-

Watts testified she.is currently a senior psychiatrist at G. Weber Bryan Psychiatric Hospital, and :

previously ‘worked at the Medical University of SouthCarolina for a number of years, as well as

with inmates through the South ‘Carolina Department of Mental Health. She recalled Counsel

requesting she complete a competency evaluation of Applicant, but could not recall whether she
; :

‘was.

client to be mentally evaluated with the specifi'é request that the findings not be feduced to.

asked to evaluate Applicant for criminal responsibility as well.

Schwartz-Watts noted it is not uncommon for a criminal defense attorney to ask for a

writing. Schwartz-Watts had ‘o recollection of whether ‘that may have occurred in this case.

She

did have conversations with Counsel by telephone ‘regarding Applicant’s mental health

durmg which she could have given an oral opinion as to criminal responsibility. Schwartz-Watts

oenerally would keep a log of evaluations she had done on an individual even if no written’ report

2-State v, Blair, 275 S.C. 529,.273 S.E.2d 536 (1981)

sy e st gty Ao




was issued, but she was unable to obtain her file in Applicant’s case to confirm or deny- whether
she rendered such an opinion.

Schwartz-Watts noted Applicant suffers from a psychotic disorder and has a very low-
funci_tioni'ng IQ, which she said are wholly separate and -distinct mental limitations. It is not

uncommon: for someone to be found criminally responsible even with a very low IQ. Even alow

1Q »\!/ith the addition of a psychotic disorder is not determinative of one’s criminal ~respohsibili‘ty,
‘but &lould be a factor te considerin the evaluation.

On cross-examination, Schwartz-Watts testified the standard for whether a defendant
lacks criminal responsibility in South Carolina.is based upon. the widely accepted M'Naughten
test.| Schwartz-Watts testified that under the M’Naughten test, a defendant lacks criminal
resp i)nsib’ili_ty. if, at the time of the crime, he/she lacks the capacity to distinguish moral or legal
righé from moral or legal wrong due to a mental disease or defect. However, Schwartz-Watts

said,.a finding of GBMI may be implicated when, at the time of the crime, the defendant has the:

' capdcuy to distinguish right from wrong, but lacks sufficient capacity to conform his/her conduct
to the law. Schwartz-Watts nioted the difference in the two standards, stating a GBMI finding
requ!ires a lesser level of mental defect than a finding related to insufficient criminal
responmblhty

I In evaluating for criminal responsxblhty and competency, Schwartz-Watts reviews a
deferéldant’s medical history, pre—exis,tir_)gz'di_sorder_s-, the incident reports related to the crime, any
w,‘itnies‘s statements, any statements defendant maée t'ov police, and the defendant’s jail records.
She: éWill discuss the case with the defefhdant to ascertain the rationale for hi$ conduct, and it is
very| important. to consider the defendant’s behavior before and after the incident as well. A
defendant attempting to hide the. instruments. used in the commission of a crime is indicative of

someone who recognizes the underlying conduct was morally or legally wrong, Where a

defendant not only hides the instruments of a crime after its commission, but also states his

intention 1o carry out such a crime prior to doing so, a finding of sufficient criminal
responsibility is even more likely.
Applicant testified briefly on the subject, initially saying be did not recall the incident and

only realized what he had done was wrong when he returned home and his wife said he had done

semethmg wrong. On cross-examination, Applicant agreed he knows right from wrong and said

lie kniew at the time it was wrong to shoot the victim and to take the victim’s car. He hid the gun
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and

mask once he teturned home because he knew they could link him to the crimés he had

comm

mitted. He acknowledged he was imprisoned -once before for the shooting of his adoptive

mother in 1992. That iricident made him clearly understand that shooting people is wrongful

.conduct that can result in jail time.

After a thorough review of the fecord, the testimony presented, and the arguments of

counsel, this Court finds Counsel was not ineffective in failing to have Applicant eyaluated for

crimmal responsibility prior to trial. Applicant gave conﬂlctmg testimony of remembcrmg the

mcxdent and whether he was aware. that his actions were wrongful. Conversely, this Court finds

Cou

credi

nsel’s testimony as to his perceptions of Applicant based on their pre-trial meetings to be

ble and persuasive.

This Court finds Counsel’s decision not to have Applicant evaluated for criminal

responsibility was objectively reasonable and, therefore, not deficient. Counsel reasonably relied

upon his own perceptions of Applicant based upon their extensive interactions, discussions and

mee
308

defe
Furt]

ings.in deciding such an evaluation was unnecessary and unwatranted. See Jeter v. State,
S.C. 230, 417 S.E.2d 594 (1992) (counsel not -deficient for failure to mentally evaluate
ndant where he reasonably relied on, his own perceptions of defendant’s mental capacity).

her, the evidence in the record is clear that Applicant was aware of the wrongful nature of his

actlcins as he attempted 1o hide the ‘incriminating tools used in carrying out the crime to avoid

accountability, voiced hlS intentions to commit such a crime ‘prior.t0 domg s0, and taunted pohce

about their ability to solve.the crime as they scoured the area ‘where victim’s car was found.

72)

These facts, along with the rest of the record arid testimony presented, Ieave this Court firmly

convinced Counsel’s decision to not 'have- Applicant undefgo evaluation for criminal

responsibility ‘was not objectively unreasonable when examined under reasonable professional

norms. Accordingly, Applicant has failed to prove deficiency.

Applicant has failed to show there is a reasonable probability that had Counsel requested

suchl an evaluation, Dr. Schwartz-Watts would have returned a report finding Applicant lacked

criminal responsibility at the time of the incident. In accordance with the language of S.C. Code

Ann

§ 17-24-10, “[i]t is-an affirmative defense to a prosecution for a-crime that, at the time of

the commission of the act . . . the defendant, as a tesult of mental disease or defect, lacked the

capacity’ to distinguish moral or legal right from mioral or legal wrong, or fo recognize the

particular act charged as mdrally or legally wrong.” The record before this Court and testimony

PRPTTRRE




presented firmly convince this Court Applicant was fully aware of fhe wrongful natt'lr_e‘ of his
_actions at the time of the commission of the crime. Applicant made a recognized and informed
decision to carry out the illegal, morally wrong acts knowing the potential, consequences he may

face ‘as a result. His testimony to the contrary -alleging he “blacked out” or otherwise was not

cogl?izant of his actions is wholly not crédible and entirely inconsistent with the facts and
te,stiémony set forth in"the trial record. Applicant has failed to prove he was not crifninally
respionsible at the time of the crimes or that any evaluation conducted before trial would have
established he was not criminally responsible: Accdr‘dihgiy, this Court finds Applicant cannot
prove resulting prcjudi_ce from Counsel’s failure to request an evaluation for criminal
responsibility.
Failure to Pursue GBMI Verdict

Applicant next.contends Counsel was ineffective for failing to pursue a GBMI verdict of
at mal Applicant argues such a. verdict could have potentially changed Applicant’s quahty of
life at SCDC.

Counsel testified Appljc‘ant‘ was facing life without parole (“LWOP”) on the ABWIK
charge under S.C. Code Ann. § 17-27-45. The State served notice of intent to seek LWOP,
whié:h Counsel discussed with Applicant during their pre-trial . meetings to ensure. A_ppl':icant was
well aware of the potential risks of going to trial. Counsel explicitly waived requesting a GBMI
verdict during the pre-trial Blair hearing because such a verdict would not prevent Applicant
‘fro’rrl receiving a LWOP sentence. Counsel discussed with Applicant that a GBMI verdict would

not prevent him from serving a LWOP sentence. Applicant made clear he wanted*to-be able to

walk out of jail one day; therefore, Counsel’s decision not. to pursue GBMI was based upon
Apphcant s wishes. Counsel conceded he did not-specifically 1nvesugate the conditions of
confmement for a GBMI inmate, but dssumcd the difference entailed housing at a mental health
hospltal?u‘ntll such time as doctors approve introduction fo general population.

‘On cross-examination, Counsel festified he met wiih Applicant before. trial several times
and was able to review with him. the entirety of the discovery materials, which Counsel described
as very condemning. Counsel noted during their discussions, Applicant voiced his expéctations
of Counsel’s representation, which focused on the idea that Apphcant did not want to receive a
LWOP sentence and wanted to one day walk out of SCDC as a free man. Because of that

specific goal, Counsel believed pursuing a GBMI verdict was imprudent. Further, in his decade

NP
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of e§Xperi'ence as a criminal defense attorney, Counsel had seen juries settle or compromise on a
v'eréiiict of GBMI when facéd with several options. With that in mind, Counsel did not want to
preéent the jury with another option which would ultimately result in.a LWOP sentence. It was
his gstra‘tegy fo essentially argue Applicant’s lack of intent mitigated his conduct down to merely
Assault and Battery of a High and Aggraviated Nature, as such a crime would not invoke a
‘mandatory LWOP sentence under S.C. Code Ann. § 17-27-45.

Schwaxtz-'Watts testified thereafter as to her familiarity ‘with mental health institutions
and! treatmenit at SCDC. There is a hospital for menta]l;z ill. inmates on the SCDC grounds at
Kirkland Institution (Gilliam Psychiatric Hospital). In instances wheie a defendant is found
GBMI at trial, he is sent to Gilliam instead of the routine Receptioﬁ and Evaluation '(R&'E)

Center at Kirkland. She noted mental health counselors do work at the R&E Center and can send

inmates to. Gilliam if they perceive mental health issues during the R&E.'pr_ocess,'bgt stated
GB?M:I patients housed at Gilliam generally receive quicker mental health treatment. Schwartz-
Wa?ts said the-ultimate goal is to release the GBMI inmates in Gilliam to general population after
'treaitiné them. The vast majority of inmates at Gilliam are everntually released to the general
prision population. Those inmates convicted as GBMI, she said, are designated as such for the
entiérety -of their time with SCDC, which may or may not‘fhelp in providing them with further
meriltal health treatment.

Applicant knew the State was seeking a LWOP sentence on the ABWIK charge at trial

and he recalled discussing his mental health issues with Counsel. He alleged Counsel never

discussed a possible GBMI verdict with him, nor did they discuss the possible benefits of stic
an outcoine. Again, Applicant recognized it was wrongful to shoot the victimi in this instance
and to carjack him. He acknowledged he hid the iterns used in the incident under the back stairs
of his house because he knew they would be incriminating, Applicant did not recall the shooting
or d riving away in the victim’s car and said he only realized what he had done was wrong upon
his wife telling him so.

This Court finds Counsel was not ineffective in failing to investigate, prepare-or p_ﬁrsue a
GBMI verdict on Applicant’s behalf in this instance. Applicant’s testimony that Counsel never
discussed such an option with him and that Applicant did not understand the wrongful nature of

his conduct sufficient fo justify a GBMI verdict is entirely not credible. Conversely, Counsel’s
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testig;nony as to his discussions with Applicant about a potential GBMI verdict and his rationale
for rilo_tvpursui,ng- such is credible.

Based on Counsel’s credible testimony, Applicant’s request was that Counsel’s, main
focus was to ensure Applicant did not receive a LWOP sentence. on the ABWIK charge. With

this as the primary focus of his representation, Counsel made an objectively reasonable decision

to 'fc?rego any attempt to obtain a GBMI verdict, as it would result in the precise result Applicant
sougi;ht to avoid (a LWOP sentence). Allowing such a verdict to be considered by the jury would
simply allow the jurors.to consider other possible verdicts pursuant to which a LWOP sentence
coulg:d be imposed. By eliminating the GBMI as an option, only- a verdict of guilty as charged
W(‘)uzld result in a LWOP sentence. This Court finds Counsel aiticulated a valid-and reasonable
tnal strategy in this regard in accordance with Applicant’s explicit, unambiguous desire to avoid
a L\%VOP jail sentence. “Where counsel articulates a. valid reason for employing certain strategy,
sucki conduct will not be deemed ineffective.”” Unde'rwood‘ v. State, 309 S.C. 560, 562, 425
S.E2d 20,22 (1992). Accordingly, this claim is without merit.

Further, this Court finds Counsel’s informed decision not to further investigate or prepare

an argument for a GBMI verdict to have been objectively reasonable, as'it was based entirely on

the- il’lfOl’l’l’ldthﬂ and requests supphed to him by Applicant. “The reasonableness of counsel’s
actrc_?ns- mmay. be determined or substantially influenced by the defendant’s own statements of
actién” as “[cJounsel’s actions are usually based, quite properly, on informed strategic de_cisions'
ma'd§e by the defendant and on information supplied by defendant.” Strickland 466 U.S: at 691,
104 S.Ct. at;2066. “In particular, what investigation decisions are reasonable depends critically
on such informafion.” Id. With Counsél’s credible testimony as to Applicant’s express desires
for the outcome of the case, it is clear Counsel’s performance was objectively reasonable.
Thesefore, this Court finds no deficient performance in this régard.

Further, while this Court need not turn to the prejudice prong of the analysis having

-found Counsel’s performance to have been objectively reasonable, this Court would further note
Apphcant has failed to prove resulting prejudice under the guiding standard set forth under
Stnckland Applicant contenids had he been found “guilty but mentally ill” at trial, his guality of
life 1t SCDC would have been different. This claim misinterprets the prejudice standard used in

evaluating claims of ineffective assistance of Counsel and is. entirely without merit.
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“When a defendant challenges a conviction, the question” to be considered by the court
in measuring prejudice “is whether there is a reasonable probability that, absent the errors, the
fact-finder would have had a reasonable doubt respecting guilt.” Strickland, 466 U.S. at 695,
104 S.Ct. at 2068- 2069. The South Carolina Supreme Court has interpreted this standard for
provmc resulting prejudice as set forth in Strickland, stating “[t]he second prong of the
Stnckland test requires. a showing that the deficient performance prejudiced the defendant. to the
extent that ‘there is a reasonable probability that, but for counsel’s unprofessional errors, the
result of the précecding would have been different’.” Cherry, 300 S.C. at 118, 386 S.E.2d at
6254 “To return a verdict of ‘guilty but mentally ill’ the burden of proof is upon the State to
prove beyond a reasonable doubt to the trier of fact that the defendant cominitted the crime, and
the burden of proof is upon.the defendant to prove by a preponderance of the evidence that when
he-commitied the crime Fe was mentally ilI”, meaning “he had the capacity to distinguish right

from wrong or to recognize his act as being wrong: . . . but because of mental disease or defect he

lacked sufficient capacity to conform his conduct to the requiremerits-of the law.” S.C. Code

Ann. § 17-24-10 (A) & (B). ‘Applicant has failed to. convince this Court there is a reasonable

probablhty that had Counsel prepared and presented an argument for a verdict of GBMI, the jury
would have returned such a verdict. Therefore, this Court finds no reasonable probability of a
different fésult in the proceeding and, thus, mo ﬁrejudioc. That is the proper analysis to be
con%uct‘ed‘ by this Court. | ' » .

. Applicant’s claim as to prejudice resulting from the difference in his quality of life at
SCﬁC had he been found GBMI is both erroneous and a misdpplication of the test for resulting

prejudice under Strickland. Applicant’s conditions of confinement are not within the purview of
H i .

the 3Sentencing judge -and are entirely corollary to the result of the proceéding, which. is the -

measure for prejudice.  Therefore, Applicant’s contention regarding the cOnditions of

'confmement is wholly without merit and of no relevance to- this Court’s prejudice ana1y51s
Failure to Request Recusal of Solicitor’s Office or Change of Venue

Applicant finally contends Counsel was ineffective for failing to move for recusal of the

Fifth Circuit Solicitor’s Office from prosecuting the case, or alternatively requesting a change of

venue because the victim was a practicing attorney in the Columibia area and the incident

occurred within close proximity of the Richland County Courthouse.
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the time the inciderit occurred. Neither Counsel nor the prosecuting solicitors were ‘familiar with
Mr.! Hawkins in either a professional or personal capacity prior ‘to. the trial. The shooting
occurred next to the Richland County Courthouse. on Main Street. The Solicitor’s Office is

located in the Courthouse. Counsel did not consider filing a motion for change of venue or

recusal of the Fifth Circuit Solicitor’s Office because the victim did' not practice criminal law and
none of the parties involved in the case were familiar with the victim. Counsel testlfled ‘a lot of
cnme occurs on Main Street which ends up being prosecuted at the Rlchland County
Cougrthou_se. He did not believe. the proximity to the courthouse was sufficient reason to ask for
charilge of venue. Counsel did not believe having the case heard in any other county would have
helpied change the outcome of the case, but if the solicitors had been familiar with the victim he
mayé have considered those motions more seriousty.

% Based on Coiinsel’s credible testimony and a review of the record, this Court finds this
clai’xzn to be without merit.” First, Counsel was not objectively unreasonable in his evaluation of
the r?noti_ons for change of venue and in opting not to file such a motin‘n under the circumstances.
Appélicant has failed to produce anything to this: Court to show victim’s occupation as a
pracncmg attorney in Richland County in any way affected the jury’s ability to be. fair and
im_partlal Further, Apphcant has failed to convince this Court that such a motion would have
been granted by the trial court and the outcome. of the case would have been different in a new
venue. Finally, Applicant has failed to establish any juror prejudice.

A moti"o’n for change of-venue is addressed to the sound discretion of the trial judge and
s,ub;ect to an abuse of discretion standard on appeal. See €.g. State v. Parker, 381 S.C. 68, 671
S.E.2d 619 (Ct. App. 2008). “When.a trial judge grants or denies a motion for change of venue

after adequate. voir dire of prospective jurors, the decision will not be overturned absent

extriaordinary circumstances.” State v. Woods, 382 S.C. 153, 157, 676 S.E.2d 128, 131 (2009).

On fi motion for change of venue, the. moving party has the burden o6f demonstrating actual juror

prejudlce State v. Caldwell, 300 S.C. 494, 388 S.E. 2d 816 (1990). ‘The record reflects the trial

]udge undertook thorough and adequate: voir dire of the jury panel pnor to the trial, during which
no ]§IIOIS indicated a familiafity with the victim. Accordingly, this Court finds this claim is

entitely without merit-and Counsel was not ineffective in this regard.
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Further, this Court likewise finds Counsel’s decision ‘not to move for recusal of the
Solii'citor’s Office from prosecuting the matter to have been objectively reasonable as well.
Cmtmsel’s credible testimony reflects none;of the partiés involved-in the matter, including the
pro%ecuting solicitors, were familiar with the victim in either a professional or personal capacity.
’I‘_h,e?refore, Applicant has failed to: establish any evidence to provide a basis for such a motion.
Further, Applicant has failed to prove any actual conflict existed which would have resulted in
the motion being successful, or that the Fifth Circuit Solicitor’s Office’s involvement.resulted in
any; prejudice to his case. “[A]n Appellant who seeks d{squaliﬁCatioh of a Solicitor’s Ofiﬁce
mu_st show actual prejudice.” State v. Bell, 374 S.C. 136, 142, 646 S.E.2d 888, 891 (Ct. App.
2007) citing State v. Chisolm, 312 S.C. 235, 439 S.E.2d 850 (1994).

Therefore, this Court finds Applicant has failed entirely to pfove Counsel was objectively

unreasonable for not filing motions for change of venue and recusal of the 5™ Circuit Solicitor’s

Ofﬁ%ce; Applicant has also failed to prove those decisions resulted in prejudice to his case.

- Accordingly, these claims are denied. |
CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant has not

established any constitutional violations or deprivations that would require-this court to grant his

application. Therefore, this application for post-conviction relief must be denied and with

prejudice.

" This Court notes Applicant must file and serve a notice of appeal within thirty (30) days

from the receipt by counsel of written notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. Pursuant to Austinv. State, 305 S.C. 453 (1991), an
Apphcant has a right to an appellate counsel’s-assistance in seeking review of the denial of PCR.
Rule 71.1(g), SCRCP, provides that if the Apphcant wishes to. seek appellate review, PCR
counsel must serve and file a Notice of Appeal on.the Applicant’s behalf. Your attention is-

directed to South Carolina Appellate Court Rule 243 for _appropnate'procedures for appeal.

¥1%
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IT IS THEREFORE ORDERED:

dismissed with prejudice; and

AND IT IS SO ORDERED.

April 25,2013
Columbia, South.Carolina.

1. That the application for Post-Conviction Relief must be denied and

2 The Applicant must be remarided to the custody of the Respondent.

i

'ALISON RENEE LEE

Presiding Judge
Fifth Judicial Circuit
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TARA DAWN SHURLING, PA

Attorney and Counselor at Law

3614 Landmark Drive
Suite A (803) 738-8622
E-Mail: tdslaw@shurlinglaw.com Columbia, South Carolina 29204 (Fax) (803) 738-1600
May 15, 2013

ECEIVE
The Honorable Daniel E. Shearouse R D

South Carolina Supreme Court Clerk MAY 17 2013
Post Office Box 11330 ,
Columbia, South Carolina 29211-1330 / S.C. Supreme Court

RE: Eric Mance, #200410 v. State of South Carolina; 2011-CP240-741.
Dear Mr. Shearouse:

Enclosed please find for filing a Notice of Appeal on behalf of the above-captioned Post-
Conviction Relief client. I would appreciate your returning two (2) clocked copies to me in the envelope
provided. Inasmuch as I was court-appointed in this matter, I will now be turning this file over to the
South Carolina Commission on Indigent Defense, Office of Appellate Defense, for perfection of this
appeal. I would note that Judge Lee issued a written Order of Dismissal on this case which was filed with
the Richland County Clerk of Court's Office on April 29, 2013. I did not file a Rule 59(e) in this case.
With my thanks for your assistance in this matter, as always, I remain,

Sincerely yours,
Tara Dawn Shurling

Attorney and Counse

TDS/sg
Enclosures
cc: Megan Harrigan, Assistant Attorney General
Sharon Graham, South Carolina Office of Appellate Defense
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