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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


_____________________________________ 
 


APPEAL FROM Charleston County 
Court of Common Pleas in the Ninth Circuit 


 
The Honorable Bentley Price, Circuit Court Judge 


_____________________________________ 
 


Appellate Case No. 2022-000038  
Circuit Court Case No. 2021-CP-10-00562 


 _____________________________________ 
 
 
Clam Farm Partnership, LLC……………………………………………………RESPONDENT, 
 


v. 
 
The South Carolina Department of Health and Environmental Control, Office of Ocean and 
Coastal Resource Management, Charleston County, and The City of Folly Beach, 
 
Of which The South Carolina Department of Health and Environmental Control, Office of Ocean 
and Coastal Resource Management and the City of Folly Beach are …….……...APPELLANTS 
 


______________________________________ 
 


RESPONDENT’S MOTION FOR RELIEF FROM AUTOMATIC STAY TO FILE MOTION 
FOR TEMPORARY INJUNCTION 


 
 


Pursuant to Rule 241, SCACR, Appellant hereby moves for relief from the automatic stay 


to file a motion for temporary injunction in the trial court.  The requested temporary injunction 


would enjoin the July 10, 2020 expiration of a vested rights deadline for rights conferred by 


Appellant City of Folly Beach pursuant to a subdivision plat approved by the City of Folly Beach 


(“City”) on July 10, 2020.  Given the time considerations, Appellant requests that a decision on 


this motion be expedited. 
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FACTUAL BACKGROUND 


This matter involves development of Charleston County TMS Numbers 331-00-00-336 


through 331-00-00-349 (the “Subject Property”), which form a portion of a larger development 


located in The Preserve at Clam Farm (the “Development”).  On September 29, 2016, Appellant 


The South Carolina Department of Health and Environmental Control, Office of Ocean and 


Coastal Resource Management (“OCRM”) approved a recorded plat which certified the OCRM 


critical line for the Development (“2016 Critical Line”), including the Subject Property.  The plat 


is entitled “OCRM Critical Line Drawing Clam Farm.” (“OCRM Plat”).  Exhibit 1, OCRM Plat.  


Appellant contends that the OCRM Plat established the OCRM critical line for five years, such 


that the Appellant had statutory rights under S.C. Code § 48-39-210 to develop landward of that 


critical line prior to the expiration of the five-year period. 


Following establishment of the 2016 Critical Line, Appellant began preparing development 


plans for the Subject Property for submittal to the City for approval.  On April 9, 2019, the City 


passed Amended Ordinance 05-19, which, among other things, amended Folly Beach Code § 


166.04-03, “Marsh Buffers,” to require a 15-foot buffer landward of the OCRM critical line. 


Appellant’s engineers then platted the development tract, including the Subject Property, to 


conform with the required 15’ marsh buffer landward of the 2016 Critical Line.   The subdivision 


plat showing the marsh buffer landward of the 2016 OCRM critical line was approved by the City 


on July 10, 2020, and recorded in the Office of the Register of Deeds at Plat Book L20 Page 0259.  


(“Subdivision Plat”).  Exhibit 2, Subdivision Plat. 


Upon recording the Subdivision Plat, Appellant entered into a purchase and sale agreement 


with Stanley Martin Homes in the amount of $4,038,000.00.   Appellant’s obligation under the 


terms of the purchase and sale agreement was to deliver 26 buildable residential lots (including 


the Subject Property) to Stanley Martin Homes.  Exhibit 3, Stanley Martin Contract.  Appellant 
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commenced preparing the property for sale to Stanley Martin Homes by grading the lots for 


construction and installing or adjusting utility lines.  However, all activities were brought to a halt 


when OCRM entered the site, flagged a new proposed critical line less than five years after the 


OCRM Plat was filed, and issued cease and desist communications.  Exhibit 4, Cease and Desist 


Notices.   This had the effect of precluding further site work, and further precluded Appellant from 


selling the Subject Property to Stanley Martin Homes. 


ORDER ON APPEAL 


 On November 18, 2021, the circuit court entered an Order Granting Plaintiff’s Motion for 


Partial Summary Judgment and Preliminary Injunction (“Summary Judgment Order”). Exhibit 5, 


Summary Judgment Order.  In the Summary Judgment Order, the court granted summary 


declaratory judgment as to the claims against OCRM.  The court held, as a matter of law, that the 


2016 Critical Line did not expire until September 29, 2021, OCRM violated S.C. Code Ann. § 48-


39-210 by issuing cease and desist notices prior to that date, and that OCRM may not prohibit or 


impede site grading activities landward of the 2016 Critical Line.  Order at pp. 10-11.  The court 


further issued an injunction precluding the expiration of the 2016 Critical Line while lot grading 


continued.  Order at p. 15. 


 As to the claims against the City, the court ordered that the Subdivision Plat provided the 


Appellant with a two-year vested right to complete site grading (among other things) pursuant to 


S.C. Code § 6-29-1560.  Exhibit 5, Summary Judgment Order at 12-13.  That vested rights period 


will expire on July 10, 2022 unless enjoined. 
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The Summary Judgment Order was appealed by OCRM and the City.  Appellant seeks to 


lift the automatic stay to pursue a motion for temporary injunction precluding the expiration of the 


vested rights period.1 


ARGUMENT 


1. An Order Lifting the Automatic Stay is Necessary to Carry Out the Purpose of 
the Summary Judgment Order to Preserve Jurisdiction of This Appeal. 
 


As set forth above, the Summary Judgment Order on appeal held, among other things, that 


Appellant has vested rights in the July 10, 2020 Subdivision Plat: 


Plaintiff has a vested right to complete site grading and to construct buildings on 
the Subject Property, so long as those buildings are within the buildable footprint 
outlined in the Subdivision Plat and such buildings conform in all other respects to 
the applicable requirements for obtaining a building permit. 


 
Exhibit 5, Summary Judgment Order at p. 13.  Those vested rights last for two years unless 


enjoined.  S.C. Code § 6-29-1560.  Therefore, the vested rights will arguably expire on July 10, 


2022, and the Appellant needs to obtain a temporary injunction from the circuit court to preclude 


that expiration while the lawsuit is pending (including during the pendency of this appeal).  This 


is precisely the circumstance contemplated by Rule 241(c)(2), SCACR.  Therefore, Appellant is 


entitled to a relief from the automatic stay to pursue the injunction in circuit court, and requests an 


order to that effect. 


  


                                                 
1 Given the time constraints at play, Appellant has already filed its Motion for Temporary Injunction and will seek to 
have it heard upon receipt of an order lifting the automatic stay. 
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CONCLUSION 


 For the reasons set forth above, the Appellant requests an expedited order lifting the 


automatic stay in the circuit court and permitting Appellant to file a motion for temporary 


injunction of the expiration of its vested rights in the Subdivision Plat. 


 


 


 


 


Charleston, South Carolina 
May 24, 2022 


WOMBLE BOND DICKINSON (US) LLP 
 
s// Matt Tillman 
_____________________________ 
Matthew Tillman, SC Bar No. 70338 
Daniel Q. Orvin, SC Bar No. 13744 
5 Exchange Street 
P.O. Box 999 
Charleston, SC  29402 
Telephone (843) 722-3400 
Attorneys for the Respondent 
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EXHIBIT “4” 
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From: Flake, Morgan <flakemh@dhec.sc.gov> 
Sent: Monday, November 9, 2020 10:53 AM
To: Timothy W. Stewart <TStewart@msahealthcare.com>; Ron Felkel <rfelkel@hlainc.com>
Cc: John A. Lester <jalester@hlainc.com>; Jacqie Maynard <jmaynard@msahealthcare.com>;
Kowalchick, Kathlene V. <kowalckv@dhec.sc.gov>
Subject: Re: [EXTERNAL] RE: Preserve at the Clam Farm
 
Good morning again,
 
The Department was just made aware that construction activities are currently ongoing at this
development site. Please cease and desist any activities that are adjacent to/near the silt
fencing since these are the specific areas to be evaluated by the Department and discuss as
part of our meeting tomorrow.
 
Respectfully,
Morgan
 
Morgan H. Flake
Manager, Compliance and Enforcement Section
Office of Ocean and Coastal Resource Management 
S.C. Dept. of Health & Environmental Control
Office: (843) 953-0234
Mobile: (843) 214-5184
Connect: www.scdhec.gov  Facebook  Twitter


 


From: Flake, Morgan <flakemh@dhec.sc.gov>
Sent: Monday, November 9, 2020 10:24 AM
To: Timothy W. Stewart <TStewart@msahealthcare.com>; Ron Felkel <rfelkel@hlainc.com>
Cc: John A. Lester <jalester@hlainc.com>; Jacqie Maynard <jmaynard@msahealthcare.com>;
Kowalchick, Kathlene V. <kowalckv@dhec.sc.gov>
Subject: Re: [EXTERNAL] RE: Preserve at the Clam Farm
 
Sounds great. Thank you for your flexibility. I'll be onsite at 11AM tomorrow.
 
Morgan H. Flake
Manager, Compliance and Enforcement Section
Office of Ocean and Coastal Resource Management 
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S.C. Dept. of Health & Environmental Control
Office: (843) 953-0234
Mobile: (843) 214-5184
Connect: www.scdhec.gov  Facebook  Twitter


 


From: Timothy W. Stewart <TStewart@msahealthcare.com>
Sent: Monday, November 9, 2020 10:09 AM
To: Ron Felkel <rfelkel@hlainc.com>; Flake, Morgan <flakemh@dhec.sc.gov>
Cc: John A. Lester <jalester@hlainc.com>; Jacqie Maynard <jmaynard@msahealthcare.com>;
Kowalchick, Kathlene V. <kowalckv@dhec.sc.gov>
Subject: RE: [EXTERNAL] RE: Preserve at the Clam Farm
 
*** Caution. This is an EXTERNAL email. DO NOT open attachments or click links from unknown senders or
unexpected email. ***
This works for me as well. Thank you and see you there (Bowen’s Island Rd.) tomorrow.
 
Timothy W. Stewart, Esq.
General Counsel
Medical Services of America, Inc.
171 Monroe Lane
Lexington, SC 29072
Phone (803) 358-6789
Fax     (803) 358-5746
https://link.zixcentral.com/u/82998071/7MC6EaQi6xG4mkkXh3soMg?
u=http%3A%2F%2Fwww.msahealthcare.com
 
The information contained in this transmission is privileged and confidential and is intended only for the use of the individual or entity named above. If
you are not the intended recipient, you are hereby notified that any dissemination, distribution, or duplication of this communication is strictly
prohibited. If you have received this communication in error, please contact the sender immediately by telephone or by replying to this email, delete all
copies of this message and any attachments, and destroy any printed copies.


 


From: Ron Felkel <rfelkel@hlainc.com> 
Sent: Monday, November 9, 2020 10:06 AM
To: Flake, Morgan <flakemh@dhec.sc.gov>; Timothy W. Stewart <TStewart@msahealthcare.com>
Cc: John A. Lester <jalester@hlainc.com>; Jacqie Maynard <jmaynard@msahealthcare.com>;
Kowalchick, Kathlene V. <kowalckv@dhec.sc.gov>
Subject: RE: [EXTERNAL] RE: Preserve at the Clam Farm
 
11 AM tomorrow will work for me.
 
Thanks,
Ron
 


From: Flake, Morgan <flakemh@dhec.sc.gov> 
Sent: Monday, November 09, 2020 10:04 AM
To: Timothy W. Stewart <TStewart@msahealthcare.com>; Ron Felkel <rfelkel@hlainc.com>
Cc: John A. Lester <jalester@hlainc.com>; Jacqie Maynard <jmaynard@msahealthcare.com>;
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Kowalchick, Kathlene V. <kowalckv@dhec.sc.gov>
Subject: Re: [EXTERNAL] RE: Preserve at the Clam Farm
 
Good morning,
 
As a follow-up to our communications last Friday, Department representatives are unable to
meet onsite today. I am available tomorrow and can meet with you as early as 11AM but will
need to be back to the office around 2PM for another meeting. Please let me know if that
works on your end. If not, we can look at times for Thursday or Friday.
 
Respectfully,
Morgan
 
Morgan H. Flake
Manager, Compliance and Enforcement Section
Office of Ocean and Coastal Resource Management 
S.C. Dept. of Health & Environmental Control
Office: (843) 953-0234
Mobile: (843) 214-5184
Connect: www.scdhec.gov  Facebook  Twitter


 


From: Timothy W. Stewart <TStewart@msahealthcare.com>
Sent: Friday, November 6, 2020 3:05 PM
To: Flake, Morgan <flakemh@dhec.sc.gov>; Ron Felkel <rfelkel@hlainc.com>
Cc: John A. Lester <jalester@hlainc.com>; Jacqie Maynard <jmaynard@msahealthcare.com>;
Kowalchick, Kathlene V. <kowalckv@dhec.sc.gov>
Subject: Re: [EXTERNAL] RE: Preserve at the Clam Farm
 
*** Caution. This is an EXTERNAL email. DO NOT open attachments or click links from unknown
senders or unexpected email. ***


Thank you for the follow up, we are standing by.


Timothy W. Stewart, Esq.
General Counsel
Medical Services of America, Inc.
171 Monroe Lane
Lexington, SC 29072
Phone (803) 358-6789
Fax (803) 358-5746
https://link.zixcentral.com/u/f94e75a2/qJB6MZ0i6xGCD13fhnsoMg?
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u=http%3A%2F%2Fwww.msahealthcare.com
________________________________
From: Flake, Morgan <flakemh@dhec.sc.gov>
Sent: Friday, November 6, 2020 2:58:55 PM
To: Timothy W. Stewart <TStewart@msahealthcare.com>; Ron Felkel <rfelkel@hlainc.com>
Cc: John A. Lester <jalester@hlainc.com>; Jacqie Maynard <jmaynard@msahealthcare.com>;
Kowalchick, Kathlene V. <kowalckv@dhec.sc.gov>
Subject: Re: [EXTERNAL] RE: Preserve at the Clam Farm


Mr. Felkel and Mr. Stewart,


Thank you all for your expeditious responses to the Department's communications and your
willingness to meet onsite to discuss the current location of silt fencing and associated critical area
impacts. The goal of this meeting will be to discuss the location of the critical area and where the silt
fencing will need to be relocated to accommodate this area. One of our staff has been out of the
office the latter part of this week so we are still working internally to determine availability for next
week. I anticipate that we may be able to meet onsite Monday afternoon but I won't know for sure
until all staff are back on Monday morning. A meeting for Tuesday appears to also be possible and
may work out better for all of you. I will touch base again as soon as possible Monday morning to
update you on our availability/plans and coordinate a time that works for everyone, especially given
the travel involved.


Respectfully,
Morgan


Morgan H. Flake
Manager, Compliance and Enforcement Section
Office of Ocean and Coastal Resource Management
S.C. Dept. of Health & Environmental Control
Office: (843) 953-0234
Mobile: (843) 214-5184
Connect: www.scdhec.gov<https://link.zixcentral.com/u/2b443fdf/gBfawGog6xGcUKGyKXgf9A?
u=http%3A%2F%2Fwww.scdhec.gov%2F> 
Facebook<https://link.zixcentral.com/u/ef888de7/XBXdwGog6xGcUKGyKXgf9A?
u=https%3A%2F%2Fwww.facebook.com%2FSCDHEC> 
Twitter<https://link.zixcentral.com/u/89fd336d/yPLewGog6xGcUKGyKXgf9A?
u=https%3A%2F%2Ftwitter.com%2Fscdhec>


[https://link.zixcentral.com/u/09abaff5/uHt6MZ0i6xGIZF3fhnsoMg?
u=http%3A%2F%2Fwww.scdhec.gov%2Fimages%2Flogo_email.jpg]


________________________________
From: Timothy W. Stewart <TStewart@msahealthcare.com>
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Sent: Friday, November 6, 2020 2:10 PM
To: Ron Felkel <rfelkel@hlainc.com>; Kowalchick, Kathlene V. <kowalckv@dhec.sc.gov>
Cc: John A. Lester <jalester@hlainc.com>; Flake, Morgan <flakemh@dhec.sc.gov>; Jacqie Maynard
<jmaynard@msahealthcare.com>
Subject: RE: [EXTERNAL] RE: Preserve at the Clam Farm


*** Caution. This is an EXTERNAL email. DO NOT open attachments or click links from unknown
senders or unexpected email. ***


Ms. Flake,


We look forward to meeting with you next week to hopefully address and resolve any issues or
concerns. Please let us know your availability for next week. I will be coming from Columbia on the
day of the site visit.


Thank you,


Timothy W. Stewart, Esq.


General Counsel


Medical Services of America, Inc.


171 Monroe Lane
Lexington, SC 29072


Phone (803) 358-6789


Fax     (803) 358-5746


https://link.zixcentral.com/u/b92b36e9/ABvjwGog6xGcUKGyKXgf9A?
u=http%3A%2F%2Fwww.msahealthcare.com


The information contained in this transmission is privileged and confidential and is intended only for
the use of the individual or entity named above. If you are not the intended recipient, you are
hereby notified that any dissemination, distribution, or duplication of this communication is strictly
prohibited. If you have received this communication in error, please contact the sender immediately
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by telephone or by replying to this email, delete all copies of this message and any attachments, and
destroy any printed copies.


From: Ron Felkel <rfelkel@hlainc.com>
Sent: Thursday, November 5, 2020 3:19 PM
To: Kowalchick, Kathlene V. <kowalckv@dhec.sc.gov>
Cc: Timothy W. Stewart <TStewart@msahealthcare.com>; John A. Lester <jalester@hlainc.com>;
Flake, Morgan <flakemh@dhec.sc.gov>
Subject: [EXTERNAL] RE: Preserve at the Clam Farm


Ok thank you.


From: Kowalchick, Kathlene V. <kowalckv@dhec.sc.gov<mailto:kowalckv@dhec.sc.gov>>
Sent: Thursday, November 05, 2020 3:17 PM
To: Ron Felkel <rfelkel@hlainc.com<mailto:rfelkel@hlainc.com>>
Cc: Timothy W. Stewart <TStewart@msahealthcare.com<mailto:TStewart@msahealthcare.com>>;
John A. Lester <jalester@hlainc.com<mailto:jalester@hlainc.com>>; Flake, Morgan
<flakemh@dhec.sc.gov<mailto:flakemh@dhec.sc.gov>>
Subject: Re: Preserve at the Clam Farm


Hi Mr. Felkel,


We are still in the process of finalizing a meeting time for next week but I wanted to let you know
that I have some scheduled time out of the office, beginning tomorrow and into early next week. At
this point, it does not appear that I will be able to attend a meeting on this matter but my supervisor
Morgan Flake, who is copied on this email, plans to attend on behalf of OCRM Compliance &
Enforcement. Ms. Flake plans to be in touch with you tomorrow to finalize details.


Respectfully,


Kathy
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Kathy V. Kowalchick
Compliance Project Manager


Office of Ocean and Coastal Resource Management
S.C. Dept. of Health & Environmental Control
Office: (843) 953-1021
Mobile: (843) 607-4940
Connect: www.scdhec.gov<https://link.zixcentral.com/u/5b6930ed/jKHaLaQf6xG165Xg5F7kRg?
u=http%3A%2F%2Fwww.scdhec.gov%2F> 
Facebook<https://link.zixcentral.com/u/77400a26/7iXbLaQf6xG165Xg5F7kRg?
u=https%3A%2F%2Fwww.facebook.com%2FSCDHEC> 
Twitter<https://link.zixcentral.com/u/1ae4d075/MKfbLaQf6xG165Xg5F7kRg?
u=https%3A%2F%2Ftwitter.com%2Fscdhec>


[https://link.zixcentral.com/u/09abaff5/uHt6MZ0i6xGIZF3fhnsoMg?
u=http%3A%2F%2Fwww.scdhec.gov%2Fimages%2Flogo_email.jpg]


________________________________


From: Ron Felkel <rfelkel@hlainc.com<mailto:rfelkel@hlainc.com>>
Sent: Thursday, November 5, 2020 9:01 AM
To: Kowalchick, Kathlene V. <kowalckv@dhec.sc.gov<mailto:kowalckv@dhec.sc.gov>>
Cc: Timothy W. Stewart <TStewart@msahealthcare.com<mailto:TStewart@msahealthcare.com>>;
John A. Lester <jalester@hlainc.com<mailto:jalester@hlainc.com>>
Subject: RE: Preserve at the Clam Farm


*** Caution. This is an EXTERNAL email. DO NOT open attachments or click links from unknown
senders or unexpected email. ***


Thank You


From: Kowalchick, Kathlene V. <kowalckv@dhec.sc.gov<mailto:kowalckv@dhec.sc.gov>>
Sent: Thursday, November 05, 2020 9:01 AM
To: Ron Felkel <rfelkel@hlainc.com<mailto:rfelkel@hlainc.com>>
Cc: Timothy W. Stewart <TStewart@msahealthcare.com<mailto:TStewart@msahealthcare.com>>;
John A. Lester <jalester@hlainc.com<mailto:jalester@hlainc.com>>
Subject: Re: Preserve at the Clam Farm
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Hi Mr. Felkel,


Thank you for your email. Please be aware that our office will be closed next Wednesday in
observance of Veterans Day. Let me check with some other staff on their schedules and see if next
Monday or Tuesday will work.


Respectfully,


Kathy


Kathy V. Kowalchick
Compliance Project Manager


Office of Ocean and Coastal Resource Management
S.C. Dept. of Health & Environmental Control
Office: (843) 953-1021
Mobile: (843) 607-4940
Connect: www.scdhec.gov<https://link.zixcentral.com/u/5b6930ed/jKHaLaQf6xG165Xg5F7kRg?
u=http%3A%2F%2Fwww.scdhec.gov%2F> 
Facebook<https://link.zixcentral.com/u/77400a26/7iXbLaQf6xG165Xg5F7kRg?
u=https%3A%2F%2Fwww.facebook.com%2FSCDHEC> 
Twitter<https://link.zixcentral.com/u/1ae4d075/MKfbLaQf6xG165Xg5F7kRg?
u=https%3A%2F%2Ftwitter.com%2Fscdhec>


[https://link.zixcentral.com/u/09abaff5/uHt6MZ0i6xGIZF3fhnsoMg?
u=http%3A%2F%2Fwww.scdhec.gov%2Fimages%2Flogo_email.jpg]


________________________________


From: Ron Felkel <rfelkel@hlainc.com<mailto:rfelkel@hlainc.com>>
Sent: Thursday, November 5, 2020 8:57 AM
To: Kowalchick, Kathlene V. <kowalckv@dhec.sc.gov<mailto:kowalckv@dhec.sc.gov>>
Cc: Timothy W. Stewart <TStewart@msahealthcare.com<mailto:TStewart@msahealthcare.com>>;
John A. Lester <jalester@hlainc.com<mailto:jalester@hlainc.com>>
Subject: RE: Preserve at the Clam Farm
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*** Caution. This is an EXTERNAL email. DO NOT open attachments or click links from unknown
senders or unexpected email. ***


Kathy,


We are open for Monday, Tuesday or Wednesday of next week maybe around 10 or 11 in the
mornings or later in the afternoon.


Ron


From: Kowalchick, Kathlene V. <kowalckv@dhec.sc.gov<mailto:kowalckv@dhec.sc.gov>>
Sent: Thursday, November 05, 2020 8:28 AM
To: Ron Felkel <rfelkel@hlainc.com<mailto:rfelkel@hlainc.com>>
Cc: Timothy W. Stewart <TStewart@msahealthcare.com<mailto:TStewart@msahealthcare.com>>;
John A. Lester <jalester@hlainc.com<mailto:jalester@hlainc.com>>
Subject: Re: Preserve at the Clam Farm


Hi Mr. Felkel,


Thank you for your call yesterday. As we discussed, there are portions of silt fencing that are located
in the critical area at the properties for the Preserve at Clam Farm on Bowens Island Road.


I am aware that a critical area line was certified in 2016  and that the silt fencing was placed
according to that 2016 line. But there is a strong likelihood that the line has changed since then. I
think it would helpful to schedule a meeting at the properties to discuss this issue as well as for
OCRM staff to show you the areas where the silt fencing is located in the critical area. Please let me
know some times and dates that you are available to meet with OCRM staff at Bowens Island Road.


Please be aware that until this compliance action is resolved, there can be no impacts to the critical
area. That includes no fill placed in the critical area, no equipment in the critical area, and any other
additional impacts to the critical area are prohibited.
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Respectfully,


Kathy


Kathy V. Kowalchick
Compliance Project Manager


Office of Ocean and Coastal Resource Management
S.C. Dept. of Health & Environmental Control
Office: (843) 953-1021
Mobile: (843) 607-4940
Connect: www.scdhec.gov<https://link.zixcentral.com/u/5b6930ed/jKHaLaQf6xG165Xg5F7kRg?
u=http%3A%2F%2Fwww.scdhec.gov%2F> 
Facebook<https://link.zixcentral.com/u/77400a26/7iXbLaQf6xG165Xg5F7kRg?
u=https%3A%2F%2Fwww.facebook.com%2FSCDHEC> 
Twitter<https://link.zixcentral.com/u/1ae4d075/MKfbLaQf6xG165Xg5F7kRg?
u=https%3A%2F%2Ftwitter.com%2Fscdhec>


[https://link.zixcentral.com/u/09abaff5/uHt6MZ0i6xGIZF3fhnsoMg?
u=http%3A%2F%2Fwww.scdhec.gov%2Fimages%2Flogo_email.jpg]


________________________________


From: Ron Felkel <rfelkel@hlainc.com<mailto:rfelkel@hlainc.com>>
Sent: Wednesday, November 4, 2020 2:38 PM
To: Kowalchick, Kathlene V. <kowalckv@dhec.sc.gov<mailto:kowalckv@dhec.sc.gov>>
Cc: Timothy W. Stewart <TStewart@msahealthcare.com<mailto:TStewart@msahealthcare.com>>;
John A. Lester <jalester@hlainc.com<mailto:jalester@hlainc.com>>
Subject: Preserve at the Clam Farm


*** Caution. This is an EXTERNAL email. DO NOT open attachments or click links from unknown
senders or unexpected email. ***


Kathy,


Per our conversation see attached Approved Critical Line Plat, OCRM project approval stamped
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cover sheet and OCRM approved placard. See email below from Shannon for the project approval
time frame.


Due to the permit extension bills passed by the State Legislature (See
https://link.zixcentral.com/u/3b360167/YhTdLaQf6xG165Xg5F7kRg?
u=http%3A%2F%2Fwww.scstatehouse.gov%2Fsess118_2009-2010%2Fbills%2F4445.htm and
https://link.zixcentral.com/u/287a0618/1IPdLaQf6xG165Xg5F7kRg?
u=http%3A%2F%2Fwww.scstatehouse.gov%2Fsess120_2013-2014%2Fbills%2F3774.htm for details),
the stormwater permit coverage for the referenced project (SCR10E234) is still valid until 2/15/2021.
The first bill added 5 years and the second added 4 to active permits. Since it was originally a 5 year
permit that was issued on 2/15/07, the permit will expire on 2/15/2021. This has been verified by
Richard Geer at SCDHEC\OCRM.


The OS-SWPPP has been updated to meet the requirements of section 3.1.1.F.I of the NPDES CGP.
The approval\permit was for the entire Preserve at the Clam Farm build out.


NPDES Construction permit coverage issued to Clam Farm Partnership, LLC remains valid due to the
2 joint resolutions for permit extensions. This permit coverage is valid for this permittee and
previously approved development plan through 2/14/2021.


Shannon Hicks, P.E.


Manager, Coastal Stormwater Permitting


S.C. Dept. of Health & Environmental Control


Office: (843) 953-0240


Note: All water and sewer utilities have been installed and accepted by all agencies.


If you have any questions please do not hesitate to call.
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Thanks,


Ron


________________________________________________


Ronald A. Felkel, PLS


Senior Project Director


[cid:image001.jpg@01D6B446.8FA6C4F0]


29A Leinbach Drive


Charleston, SC  29407-9688


Tel.  843.763.1166


www.hlainc.com<https://link.zixcentral.com/u/51ec75af/OC7eLaQf6xG165Xg5F7kRg?
u=http%3A%2F%2Fwww.hlainc.com%2F>


HLA, Inc. assumes no liability for anyone's use of these electronic files.


Links contained in this email have been replaced by ZixProtect Link Protection. If you click on a link in
the email above, the link will be analyzed for known threats. If a known threat is found, you will not
be able to proceed to the destination. If suspicious content is detected, you will see a warning.


WARNING: This is an external email that originated outside of our email system. DO NOT click links
or open attachments; unless you recognize the sender and know that the content is safe!


________________________________


This transmission and attachments may contain confidential or legally privileged company,
employee, or protected patient health information that is intended only for the individual or entity
named in the address. If you are not the intended recipient, you are hereby notified that any
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disclosure, copying, distribution, or reliance upon the contents herein is strictly prohibited and may
violate local, state, or federal law which may incur serious penalties, including imprisonment. If you
have received this transmission in error, please reply to the sender so that arrangements can be
made for proper delivery or immediate destruction.


Links contained in this email have been replaced by ZixProtect Link Protection. If you click on a link in
the email above, the link will be analyzed for known threats. If a known threat is found, you will not
be able to proceed to the destination. If suspicious content is detected, you will see a warning.


________________________________


This transmission and attachments may contain confidential or legally privileged company,
employee, or protected patient health information that is intended only for the individual or entity
named in the address. If you are not the intended recipient, you are hereby notified that any
disclosure, copying, distribution, or reliance upon the contents herein is strictly prohibited and may
violate local, state, or federal law which may incur serious penalties, including imprisonment. If you
have received this transmission in error, please reply to the sender so that arrangements can be
made for proper delivery or immediate destruction.
 


Links contained in this email have been replaced by ZixProtect Link Protection.
If you click on a link in the email above, the link will be analyzed for known
threats. If a known threat is found, you will not be able to proceed to the
destination. If suspicious content is detected, you will see a warning.
 


This transmission and attachments may contain confidential or legally privileged company, employee, or protected patient health
information that is intended only for the individual or entity named in the address. If you are not the intended recipient, you are hereby
notified that any disclosure, copying, distribution, or reliance upon the contents herein is strictly prohibited and may violate local, state, or
federal law which may incur serious penalties, including imprisonment. If you have received this transmission in error, please reply to the
sender so that arrangements can be made for proper delivery or immediate destruction.
 


Links contained in this email have been replaced by ZixProtect Link Protection.
If you click on a link in the email above, the link will be analyzed for known
threats. If a known threat is found, you will not be able to proceed to the
destination. If suspicious content is detected, you will see a warning.
*** FIRM CONFIDENTIAL COMMUNICATION *** This message is sent by a law firm
and may contain information that is privileged or confidential. If you received this
transmission in error, please notify the sender by reply e-mail and delete the message and any
attachments. If you reply to this message, Nexsen Pruet, LLC may collect personal
information including your name, business name and other contact details, and IP address. If
you have any questions, please contact Privacy@nexsenpruet.com. 


*** CONFIDENTIAL COMMUNICATION *** The information contained in this message may contain
legally privileged and confidential information intended only for the use of the individual or entity named
above. If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or duplication of this transmission is strictly prohibited. If you have received this
communication in error, please notify us by telephone or email immediately and return the original
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message to us or destroy all printed and electronic copies. Nothing in this transmission is intended to be
an electronic signature nor to constitute an agreement of any kind under applicable law unless otherwise
expressly indicated. Intentional interception or dissemination of electronic mail not belonging to you may
violate federal or state law.
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From: Flake, Morgan <flakemh@dhec.sc.gov> 
Sent: Wednesday, November 25, 2020 6:59 PM
To: Shahid, Mary D. <MShahid@nexsenpruet.com>
Cc: Timothy W. Stewart <TStewart@msahealthcare.com>; Ron Felkel <rfelkel@hlainc.com>; Kowalchick, Kathlene V. <kowalckv@dhec.sc.gov>; Churdar, Bradley
<churdabd@dhec.sc.gov>
Subject: The Preserve at Clam Farm
 
{EXTERNAL EMAIL}
 
Mary,
 
This is to confirm receipt of the "The Preserve at Clam Farm" email sent to Kathy Kowalchick on November 24, 2020 wherein you attached a response to
Notice to Comply AI-0003434. 
 
The Department will provide a more detailed response to your letter; however, I would like to address and provide a more expeditious reply to the portion of
your letter where you state "Please note that the developer intends to continue with land disturbance and construction as authorized by SCDHEC and the City
of Folly Beach and to complete construction before February 15, 2021."
 
The property owner/developer has been informed that critical area exists landward of portions of the installed silt fencing and that continued impacts in
these areas are not authorized by OCRM. Any critical area that is additionally impacted as a result of continued land disturbance activities will be deemed a
willful violation of the S.C. Coastal Zone Management Act and Coastal Division Regulations and result in the initiation of an enforcement action.
 
Respectfully,
Morgan  
 
Morgan H. Flake
Manager, Compliance and Enforcement Section
Office of Ocean and Coastal Resource Management 
S.C. Dept. of Health & Environmental Control
Office: (843) 953-0234
Mobile: (843) 214-5184
Connect: www.scdhec.gov  Facebook  Twitter


 
From: Shahid, Mary D. <MShahid@nexsenpruet.com>
Sent: Tuesday, November 24, 2020 1:58 PM
To: Kowalchick, Kathlene V. <kowalckv@dhec.sc.gov>
Cc: Timothy W. Stewart <TStewart@msahealthcare.com>; Ron Felkel <rfelkel@hlainc.com>
Subject: The Preserve at Clam Farm
 
*** Caution. This is an EXTERNAL email. DO NOT open attachments or click links from unknown senders or unexpected email. ***
Kathy:  Please see attached response submitted on behalf of Clam Farm Partnership, LLC.  I am available to discuss this matter at your convenience. 
 


Mary D. Shahid
Member
Nexsen Pruet, LLC
205 King St, Suite 400
Charleston, SC 29401
Post Office Box 486 (29402)
T: 843.720.1788, F: 843.414.8242, M: 843.345.5838
MShahid@nexsenpruet.com


http://www.nexsenpruet.com


 
 
 
*** FIRM CONFIDENTIAL COMMUNICATION *** This message is sent by a law firm and may contain information that is privileged or confidential. If you received
this transmission in error, please notify the sender by reply e-mail and delete the message and any attachments. If you reply to this message, Nexsen Pruet, LLC
may collect personal information including your name, business name and other contact details, and IP address. If you have any questions, please contact
Privacy@nexsenpruet.com.
 


*** CONFIDENTIAL COMMUNICATION *** The information contained in this message may contain legally privileged and confidential information intended only for the use of the
individual or entity named above. If the reader of this message is not the intended recipient, you are hereby notified that any dissemination, distribution or duplication of this
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transmission is strictly prohibited. If you have received this communication in error, please notify us by telephone or email immediately and return the original message to us or
destroy all printed and electronic copies. Nothing in this transmission is intended to be an electronic signature nor to constitute an agreement of any kind under applicable law
unless otherwise expressly indicated. Intentional interception or dissemination of electronic mail not belonging to you may violate federal or state law.
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T^dhec
Healthy People. Healthy Communities.


CEASE AND DESIST DIRECTIVE


VIA EMAIL: MSHAHID@NEXSENPRUET.COM: TSTEWART@MSAHEALTHCARE.COM


April 8, 2021


Clam Farm Partnership, LLC 
Timothy W. Stewart, Registered Agent 
do Mary D. Shahid, Esq.
171 Monroe In 
Lexington, SC 29072


RE: Unauthorized cutting/mowing of critical area vegetation


Dear Mr. Stewart,


On April 6, 2021, the Department of Health and Environmental Control's Office of Ocean and Coastal 
Resource Management (Department) staff conducted an inspection at your property located adjacent 
to Bowens Island Rd, Charleston, SC (PIN 3310000002) (Site). As a result of this inspection, Department 
staff observed that critical area vegetation adjacent to the terminus of Studdingsail Lane and near PINs 
3310000337 through 3310000345 has been cut/mowed without authorization from the Department.


Such activity is a violation of the South Carolina Coastal Zone Management Act (Act) and Coastal 
Division Regulations (Regulations) which require that any utilization/alteration of the critical area be 
permitted or otherwise legally authorized by the Department prior to performing the activity.1 As a 
result, the Department is required to take appropriate corrective action and may assess civil penalties.


You are hereby directed to immediately cease and desist all work in the tidelands critical area 
that is in violation of the Act. The Department is issuing this directive as authorized by S.C. Code Ann. 
Regs. 30-8(B), as amended. If you do not comply with this directive, please be advised that the 
Department, pursuant to S.C. Code Ann. §48-39-160, may seek relief in the appropriate circuit court. If 
you have any questions or concerns regarding this directive and notice, you may contact Kelsey 
Murdaugh at (843) 953-1508 or murdaukm@dhec.sc.gov.


Respectfully, a


Kelsey M. Murdaugh
Enforcement Project Manager, Compliance and Enforcement Section 
Office of Ocean and Coastal Resource Management


ec: Bradley Churdar, Esq., Associate General Counsel
Morgan Flake, Compliance and Enforcement Section Manager


’S.C. Code Ann. §48-39-130(A) 8< S.C. Code Ann. Regs. 30-2(B)
S.C. Department of Health and Environmental Control


2600 Bull Street, Columbia. SC 29201 (803) 898-3432 www.scdhec.gov
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EXHIBIT “5” 







1 


STATE OF SOUTH CAROLINA 


 


COUNTY OF CHARLESTON 


 


CLAM FARM PARTNERSHIP, LLC,  


 


    Plaintiff, 


 


 vs. 


 


THE SOUTH CAROLINA DEPARTMENT OF 


HEALTH AND ENVIRONMENTAL 


CONTROL, OFFICE OF OCEAN AND 


COASTAL RESOURCE MANAGEMENT, 


CHARLESTON COUNTY, AND THE CITY 


OF FOLLY BEACH, 


  


    Defendants. 


_______________________________________ 


  ) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


       IN THE COURT OF COMMON PLEAS 


        


        


        


       CASE NO. 2021-CP-10-00562 


 


 


 


  


ORDER GRANTING PLAINTIFF’S 


MOTION FOR PARTIAL SUMMARY 


JUDGMENT AND PRELIMINARY 


INJUNCTION 


 


 


 


 


 


 


On September 23, 2021, the Court conducted a hearing on Plaintiff Clam Farm Partnership, 


LLC’s (“Plaintiff”) Motion for Partial Summary Judgment and Motion for Preliminary Injunction. 


Appearing for the Plaintiff was Matt Tillman.  Appearing for Defendant South Carolina 


Department of Health and Environmental Control, Office of Ocean and Coastal Resource 


Management (“OCRM”) was Randell Stoney.  Appearing for Defendant City of Folly Beach 


(“City”) was Chandler Rowh.  Appearing for Defendant Charleston County was Andrew Halio. 


For the reasons set forth below, the Court GRANTS Plaintiff’s motion. 


UNDISPUTED FACTS 


1. This matter involves development of Charleston County TMS Numbers 331-00-


00-336 through 331-00-00-349 (the “Subject Property”), which form a portion of a larger 


development located in The Preserve at Clam Farm (the “Development”). 
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2 


A. NPDES Permit 


2.   In 2006, Plaintiff received permit coverage for site work on the Development 


under the NPDES General Permit for Stormwater Discharges from Large and Small Construction 


Activities, commonly referred to as a “Land Disturbance Authorization” and identified as “S/W 


Permit Number 10-06-01-08” from Defendant OCRM (the “NPDES Permit”). 


3.   Shortly thereafter, the subprime mortgage crisis signaled the beginning of the 


Recession of 2008, the effects of which were pervasive for several years.  Because of the economic 


conditions created by the Recession, there was no market for the Development and Plaintiff 


significantly slowed its development schedule and efforts. 


4.  In 2009, the South Carolina Legislature adopted a “Joint Resolution to Extend 


Certain Government Approvals Affecting the Development of Real Property Within the State.”  


This Joint Resolution is applicable to Land Disturbance Authorizations.  In or around 2013 the 


South Carolina Legislature adopted a second Joint Resolution, identical to the first.  The aggregate 


effect of both Joint Resolutions was to extend the NPDES Permit, such that it expired on February 


14, 2021.   


5. The NPDES Permit is necessary for the Plaintiff to conduct site work on the Subject 


Property.  Because the NPDES Permit expired on February 14, 2021, it was critical to the Plaintiff 


to complete site work before that date. 


B. Establishment of the OCRM Critical Line and Development Approval. 


6. The Plaintiff restarted efforts to develop the Development Tract in 2012. 


7. On September 29, 2016, OCRM approved a recorded plat which certified the 


OCRM critical line for the Development, including the Subject Property.  The plat is entitled 


“OCRM Critical Line Drawing Clam Farm.” (“OCRM Plat”).  The OCRM Plat includes a 
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3 


signature of OCRM employee D. J. Thompson and a date of September 29, 2016.  Thompson’s 


signature block includes the following language:  


 


The Plat established the operative critical line as of September 29, 2016 (“2016 Critical 


Line”). 


8.      Following establishment of the 2016 Critical Line, Plaintiff began preparing 


development plans for the Subject Property for submittal to the City for approval. 


9.   On April 9, 2019, the City passed Amended Ordinance 05-19, which, among other 


things, amended Folly Beach Code § 166.04-03, “Marsh Buffers,” to require a 15-foot buffer 


landward of the OCRM critical line. 


10. Plaintiff’s engineers then platted the Development Tract, including the Subject 


Property, to conform with the required 15’ marsh buffer landward of the 2016 Critical Line. 


11. The subdivision plat showing the marsh buffer landward of the 2016 OCRM critical 


line was approved by the City on July 10, 2020, and recorded in the Office of the Register of Deeds 


at Plat Book L20 Page 0259.  (“Subdivision Plat”). 


12. The Subdivision Plat shows the OCRM critical line, marsh buffers, easements, and 


developable area of the Subject Property, as demonstrated from the below excerpt showing Lots 
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4 


46-51.  The developable portions of the Subject Property are effectively all of those portions 


landward of the marsh buffer delineation (checkered lines). 


 


13. Upon recording the Subdivision Plat, Plaintiff entered into a purchase and sale 


agreement with Stanley Martin Homes in the amount of $4,038,000.00.   Plaintiff’s obligation 


under the terms of the purchase and sale agreement was to deliver 26 buildable residential lots 


(including the Subject Property) to Stanley Martin Homes. 


C.   Development Interruption and Subsequent Action of the Defendants. 


 


14. Plaintiff commenced preparing the property for sale to Stanley Martin Homes by 


grading the lots for construction and installing or adjusting utility lines.  As set forth in the affidavit 


of Tim Stewart, the Plaintiff spent 6 months and $ 298,402.89 on engineering and site work for 


the development of the site.  Of this, Plaintiff spent approximately $68,730.24 on the 13 lots that 


comprise the Subject Property. 


15.  On October 20, 2020, Aaron Pope, City Administrator for Folly Beach, transmitted 


an email to a representative of Stanley Martin Homes expressing concern about king tides in the 


area.  The email reads: 


I’m not sure how much time you guys have spent at that site lately but the high 


tides have generated a lot of interest. In particular, this one lot seems to go under 


pretty frequently. I wanted to see if there was any possibility that you guys would 
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5 


be interested in donating this particular plot to the folly beach nature Conservancy 


for preservation?” 


 


16. On October 23, 2020, OCRM entered the Subject Property, an active construction 


site with the resulting land disturbances, to conduct an inspection of the Subject Property. 


17. On November 2, 2020, Plaintiff received a “Notice to Comply” from OCRM 


disclosing the October 23, 2020 inspection and advising that the critical line on the Subject 


Property must be re-established, despite the fact that the Subject Property had been substantially 


disturbed by Plaintiff’s lawful site work activities pursuant to the NPDES Permit.  


18. OCRM again visited the Subject Property on November 9, 2020 without Plaintiff 


being present.  During this site visit, OCRM staked and flagged a proposed revision to the critical 


line, adjusting it landward.   


19. Also on November 9, 2020, Morgan Flake, the Manager for the Compliance and 


Enforcement Section of OCRM, verbally instructed contractors to cease work and transmitted an 


email to the Plaintiff and its consultants directing that the Plaintiff cease work on the site: 


The Department was just made aware that construction activities are currently 


ongoing at this development site. Please cease and desist any activities that are 


adjacent to/near the silt fencing since these are the specific areas to be evaluated by 


the Department and discuss as part of our meeting tomorrow. 


 


20. By letter dated November 24, 2020, Plaintiff responded to OCRM’s Notice to 


Comply, stating that Plaintiff acted in reliance on the NPDES Permit, informing OCRM that the 


site was heavily disturbed, and that it would be difficult to re-create the critical line as it existed 


on the date the alterations occurred. Plaintiff further advised that it intended to continue site prep 


work before expiration of the NPDES Permit on February 14, 2021. 
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21.   On November 25, 2020, Plaintiff received notification from Morgan Flake of 


OCRM that any further work in areas that OCRM believed to be critical areas would result in 


additional enforcement. 


22. On December 10, 2020, Eric Lutz, the Director of Building/Facilities/Public Works 


for the City, advised the Plaintiff that it had asked Charleston County to “put on hold” any lot 


specific permits due to the issues with the newly-flagged critical line. 


23.   According to Ron Felkel, an engineer hired by the Plaintiff, the City advised that 


it would impose a 15’ buffer adjacent to the proposed critical line flagged by OCRM. 


24. Also according to Mr. Felkel, the revised critical line and proposed imposition of 


the City’s 15’ buffer to that new critical line would render most or all of the lots comprising the 


Subject Property unbuildable. 


25. On January 8, 2020, Morgan Flake of OCRM sent a letter to the Plaintiff in which 


OCRM demands, among other things, that Plaintiff remove silt fencing in the newly-flagged 


critical area, remove fill in the newly flagged critical area, and discontinue plans for utilities and 


access points on lots 55 and 56. 


26.     On February 24, 2021, OCRM issued an “up to five-year” extension to the 


NPDES Permit on February 21, 2021 (“NPDES Permit Extension”).  


27. However, the NPDES Permit Extension contains certain qualifiers which 


effectively preclude further site work to prepare the lots for building pursuant to the Subdivision 


Plat, including a requirement that the Plaintiff provide an updated critical line plat evidencing the 


area flagged by OCRM and requiring plan updates which are “likely major in nature and subject 


to review and approval.” 
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28.     On April 8, 2021, OCRM issued a cease and desist letter which instructed the 


Plaintiff to cease and desist all work in the newly-flagged critical area.   


PROCEDURAL POSTURE 


 In its Complaint, the Plaintiff asserts numerous causes of action against OCRM and the 


City.  In Plaintiff’s Motion, it seeks summary judgment only on its declaratory judgment causes 


of action.   


As to OCRM, Plaintiff seeks an order: 


1. That the 2016 Critical Line did not expire until September 29, 2021; 


2. That OCRM violated S.C. Code Ann. § 48-39-210 and improperly precluded site grading 


on the Subject Property issuing cease and desist notices prior to September 29, 2021; and 


3. That OCRM may not prohibit or impede Plaintiff’s site grading activities landward of the 


2016 Critical Line, including enforcement of any provisions in the NPDES Permit 


Extension related to the new critical line. 


 


As to the City, Plaintiff seeks an order: 


1. That Plaintiff has a vested right to complete site grading and to construct buildings on the 


Subject Property, so long as those buildings are within the buildable footprint outlined in 


the Subdivision Plat and such buildings conform in all other respects to the applicable 


requirements for obtaining a building permit. 


 


Further, Plaintiff seeks preliminary injunction precluding the expiration of the 2016 


Critical Line during the pendency of this lawsuit, and prior to completion of site grading operations 


on the Subject Property. 


LEGAL STANDARD 


A. Summary Judgment. 


Pursuant to Rule 56(c), SCRCP, summary judgment should be granted when there is no 


genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  See 


Baird v. Charleston County, 333 S.C. 519, 529 (1999).  See also Boone v. Sunbelt Newspapers, 


Inc., 347 S.C. 571, 579 (Ct. App. 2001) (explaining that “[t]he plain language of Rule 56(c)” 
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requires the court to grant summary judgment where a party “fails to make a showing sufficient to 


establish the existence of an element essential to the party’s case and on which that party will bear 


the burden of proof at trial”).  


“The party seeking summary judgment has the burden of clearly establishing the absence 


of a genuine issue of material fact.”  Gauld v. O’Shaugnessy Realty Co., 380 S.C. 548, 558 (Ct. 


App. 2008).  However, once that party carries its initial burden, the “opposing party must, under 


Rule 56(e), ‘do more than simply show that there is some metaphysical doubt as to the material 


facts,’ but ‘must come forward with specific facts showing that there is a genuine issue for trial.”’  


Baughman v. Am. Tel. and Tel. Co., 306 S.C. 101 (1991) (quoting Matsushita Elec. Indus. Co. v. 


Zenith Radio Corp., 475 U.S. 574 (1986) (emphasis in original).  See also Nelson v. Piggly Wiggly 


Cent., Inc., 390 S.C. 382, 390 (Ct. App. 2010) (non-moving party may not rely on speculation to 


survive summary judgment) (citations omitted); McKnight v. S. Carolina Dep’t of Corr., 385 S.C. 


380, 389 (Ct. App. 2009) (“[E]vidence must amount to more than speculation and conjecture to 


submit a case to the jury.”) (citations omitted).1 


B. Injunction. 


Pursuant to Rule 65 of the South Carolina Rules of Civil Procedure, and our Supreme 


Court, when a prima facie showing has been made entitling the plaintiff to injunctive relief, an 


injunction will be granted without regard to the ultimate determination of the case on its merits. 


Transcontinental Gas Pipe Line Corp. v. Porter, 252 S.C. 478, 481, 167 S.E.2d 313, 315 (1969). 


A preliminary injunction should issue “if necessary to preserve the status quo ante, and only upon 


a showing by the moving party that without such relief it will suffer irreparable harm, that it has a 


                                                 
1 The Declaratory Judgment Act gives the judge the discretion to make a declaratory judgment ruling that does not 


terminate the entire controversy, but does remove uncertainty.   Silverman v. Campbell, 326 S.C. 208, 211-212, 486 


S.E.2d 1, 2 (1997). 
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likelihood of success on the merits, and that there is no adequate remedy at law.” Poynter Invs., 


Inc. v. Century Builders of Piedmont, Inc., 387 S.C. 583, 586-587, 694 S.E. 2d 15, 17 (2010). 


ORDER 


1. The Court grants summary judgment as to Plaintiff’s declaratory judgment claim 


against OCRM. 


 


It is undisputed that OCRM certified the 2016 Critical Line on September 29, 2016.  The 


effect of that certification is clear under S.C. Code Ann. § 48-39-210, which provides that 


certification expire after five years except in narrow circumstances that are not applicable to this 


case: 


(A) The department is the only state agency with authority to permit or deny any 


alteration or utilization within the critical area except for the exemptions granted 


under Section 48-39-130(D) and the application for a permit must be acted upon 


within the time prescribed by this chapter. 


 


(B) A critical area delineation for coastal waters or tidelands established by the 


department is valid only if the line is depicted on a survey performed by a 


professional surveyor, the line is reviewed by the department, the department 


validates the location of the boundaries of the coastal waters or tidelands critical 


area on the survey by affixing a stamp and date to the survey, and the survey 


contains clearly on its face in bold type the following statement: “The area shown 


on this plat is a representation of department permit authority on the subject 


property. Critical areas by their nature are dynamic and subject to change over time. 


By delineating the permit authority of the department, the department in no way 


waives its right to assert permit jurisdiction at any time in any critical area on the 


subject property, whether shown hereon or not.” 


 


(C) Notwithstanding any other provision of this chapter, a critical area line 


established pursuant to subsection (B) expires after five years from the department 


date on the survey described in subsection (B). 


 


(D) Exceptions to subsection (C) are eroding coastal saltwater stream banks where 


it can be expected that the line will move due to the meandering of the stream before 


the expiration of the five-year time limit and where manmade alterations change 


the critical area line. 
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OCRM did not argue that the exceptions set forth in Paragraph (D) apply, and there is no evidence 


in the record that would support such a contention. 


The undisputed evidence demonstrates that OCRM entered the Subject Property in October 


and November of 2020, flagged a proposed new critical line that was significantly landward of the 


2016 Critical Line, and then instructed the Plaintiff to cease and desist any work in the area seaward 


of the proposed new critical line.  OCRM further issued the NPDES Permit Extension which did 


not allow additional site work seaward of the proposed new critical line. 


 OCRM’s actions effectively ceased the Plaintiff’s work on the site starting on November 


9, 2020, such that the Plaintiff could not complete its site work prior to the February 14, 2021 


expiration of the NPDES Permit.  Then, as set forth above, OCRM issued an extension to the 


NPDES permit which precludes work in the area seaward of the proposed new critical line and 


transmitted another cease work order.  The effect of these actions is that the Plaintiff has been 


unable to complete site grading work to obtain additional permitting from the City (including 


building permits) to build on the Subject Property.   As set forth in the affidavit of Ron Felkel, 


most or all of the lots are now unbuildable. 


 S.C. Code Ann. § 48-39-210(C) unambiguously provides that a certified critical line does 


not expire for 5 years.   Therefore, OCRM had no authority to establish a new critical line before 


September 29, 2021, and no authority to preclude activities in the area landward of the 2016 critical 


line prior to that date.  For that reason, the Court hereby grants Plaintiff’s motion for summary 


judgment on its declaratory judgment cause of action, and holds as follows: 


1. That the 2016 Critical Line did not expire until September 29, 2021; 


2. That OCRM violated S.C. Code Ann. § 48-39-210 and improperly precluded site grading 


on the Subject Property issuing cease and desist notices prior to September 29, 2021; and 
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3. That OCRM may not prohibit or impede Plaintiff’s site grading activities landward of the 


2016 Critical Line, including enforcement of any provisions in the NPDES Permit 


Extension related to the new critical line. 


2. The Court grants summary judgment as to Plaintiff’s declaratory judgment cause 


of action against the City of Folly Beach because the Subdivision Plat provides 


Plaintiff with vested development rights.   


 


The City approved the Subdivision Plat on July 10, 2020.  The Subdivision Plat depicts the 


application of the 15’ marsh buffer landward of the 2016 OCRM critical line and all easements, 


thereby delineating the developable area of each lot.: 


 


   There is no dispute that the Plaintiff relied on the Subdivision Plat to enter into its contract 


with Stanley Martin Homes and begin site grading activities on the Subject Property. 


Folly Beach Code § 166.04-03 was amended in 2019 to require a 15-foot buffer landward 


of the OCRM critical line: 


(C)   Marsh buffer standards.  Except for development identified in § 166.04-03(B), 


Exemptions, all new construction, substantial improvements, impervious surface or 


land disturbing activities shall maintain a minimum marsh buffer of 15 linear feet 


landward from the critical area demarcation as identified or certified by the Office 


of Ocean and Coastal Resources Management (OCRM). The marsh buffer area is 


to remain undisturbed other than the planting of native plant material as approved 


by the Building Official. In the Marsh Island Residential District the setback shall 


be 35 feet from the OCRM critical line. 
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Folly Beach Code § 166.04-03(C).  This marsh buffer standard is subject to Folly Beach Code § 


166.04-02 – “Time of Review” – which provides that the review for compliance is performed at 


the time of the subdivision preliminary plat: 


These standards shall apply to all development in the city. Review for compliance 


with the standards of this section shall occur at the time of site plan, § 162.03-06; 


zoning permit, § 162.03-13; planned development master plan, § 162.03-02; or 


subdivision preliminary plat, § 162.03-07(D), as appropriate. 


 


(emphasis added).  Therefore, pursuant to its own ordinances, by approving the Subdivision Plat, 


the City applied the marsh buffer at the time of the subdivision preliminary plat.2  This gave the 


Plaintiff vested rights to develop according to the dimensions in the Subdivision Plat, as set forth 


below. 


 The Vested Rights Act provides that “[a] vested right is established for two years upon the 


approval of a site specific development plan.”  S.C. Code Ann. § 6-29-1530(A)(1)(emphasis 


added).  The City’s vested rights ordinance contains no specific provisions providing for vested 


rights, or what constitutes a site specific development plan.  The Vested Rights Act defines “site 


specific development plan” as, among other things, “the following plans or approvals: . . . 


subdivision plat; preliminary or general development plan . . ..”   S.C. Code Ann. § 6-29-1520(9) 


(emphasis added). Counsel for the City conceded that the Subdivision Plat was a preliminary 


subdivision plat. 


In order to obtain vested rights in the site specific development plan (here, the Subdivision 


Plat), the Plaintiff must prove the elements set forth in S.C. Code Ann. § 6-29-1560(A), which 


provides:   


                                                 
2 The City argues that Code § 166.04-02 permits it to apply the marsh buffer standard at multiple times during the 


development process.  However, such a reading of the relevant code section flies in the face of the Vested Rights Act, 


which is designed to provide landowners with certainty when spending money in reliance on approved development 


plans, including subdivision plats. 
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https://codelibrary.amlegal.com/codes/follybeach/latest/follyb_sc/0-0-0-28917#JD_162.03-13

https://codelibrary.amlegal.com/codes/follybeach/latest/follyb_sc/0-0-0-28535#JD_162.03-02

https://codelibrary.amlegal.com/codes/follybeach/latest/follyb_sc/0-0-0-28708#JD_162.03-07
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(A) If a local governing body does not have land development ordinances or 


regulations or fails to adopt an amendment to its land development ordinances or 


regulations as required by this section, a landowner has a vested right to proceed 


in accordance with an approved site specific development plan for a period of two 


years from the approval . . . For purposes of this section, the landowner’s rights 


are considered vested in the types of land use and density or intensity of uses 


defined in the development plan and the vesting is not affected by later amendment 


to a zoning ordinance or land-use or development regulation if the landowner: 


(1) obtains, or is the beneficiary of, a significant affirmative government 


act that remains in effect allowing development of a specific project; 


(2) relies in good faith on the significant affirmative government act; and 


(3) incurs significant obligations and expenses in diligent pursuit of the 


specific project in reliance on the significant affirmative government act. 


 


One of the “significant affirmative governmental acts” enumerated in the Vested Rights Act is: 


“(6) the local governing body or its designated agent has approved a preliminary subdivision plat 


. . ..”  S.C. Code Ann. § 6-29-1560(B) (emphasis added). 


  Therefore, there is no dispute that the Subdivision Plat is a “significant government act” as 


contemplated by the Vested Rights Act.  The Plaintiff submitted the affidavits of Tim Stewart and 


Ron Felkel to confirm that the Plaintiff relied in good faith on the Subdivision Plat to enter into 


the contract with Stanley Martin Homes and begin site grading on the Subject Property.  Finally, 


there is no dispute that the Plaintiff spent significant sums of money in pursuit of that project before 


the Plaintiff was ordered to cease and desist.  As such, the Court hereby grants Plaintiff’s motion 


for summary judgment on its declaratory judgment cause of action against the City, and holds as 


follows: 


Plaintiff has a vested right to complete site grading and to construct buildings on 


the Subject Property, so long as those buildings are within the buildable footprint 


outlined in the Subdivision Plat and such buildings conform in all other respects to 


the applicable requirements for obtaining a building permit. 
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3. The Court grants Plaintiff’s motion for preliminary injunction against OCRM. 


 


The legal requirements necessary to obtain an injunction are well established in case law.  


“A preliminary injunction should issue only if necessary to preserve the status quo ante, and only 


upon a showing by the moving party that without such relief it will suffer irreparable harm, that it 


has a likelihood of success on the merits, and that there is no adequate remedy at law.” Poynter 


Invs., Inc. v. Century Builders of Piedmont, Inc., 387 S.C. 583, 694 S.E.2d 15 (2010).  Further, this 


Court has the authority to enjoin expiration of the critical line:  “Although one may not generally 


enjoin a state agency from the performance of duties imposed by valid statutes, 43A C.J.S. 


Injunctions Sec. 116 at 192 (1978), where one is threatened with irreparable damage and does not 


have an adequate remedy at law, she may enjoin state officials who are acting in an illegal manner.  


43A C.J.S. Injunctions Sec. 116 at 195-96.  South Carolina courts have recognized the Court’s 


power to enjoin enforcement of a statute where, as here, the Plaintiff has met its burden for 


injunctive relief.  Connor v. Town of Hilton Head Island, 442 S.E.2d 608, 610, 314 S.C. 251, 254 


(1994) (enjoining enforcement of statute); Frady v. Student Loan Servicing Ctr., 313 S.C. 561, 


564, 443 S.E.2d 580, 582 (Ct. App. 1994) (“Although one may not generally enjoin a state agency 


from the performance of duties imposed by valid statutes, where one is threatened with irreparable 


damage and does not have an adequate remedy at law, she may enjoin state officials who are acting 


in an illegal manner.”) 


The Plaintiff has demonstrated irreparable harm as OCRM’s acts of flagging a new critical 


line, issuing cease and desist orders and issuing a conditional NPDES Permit Extension have 


precluded the completion of site grading efforts and rendered the properties undevelopable.   As 


set forth in the above granting of partial summary judgment, the Plaintiff is likely to succeed on 


the merits of its claim, and now has, in part.  There is no remedy at law for the Plaintiff because 
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OCRM improperly issued a cease and desist order which precluded site grading work that would 


have been completed prior to the expiration of the original NPDES Permit.  Now, the Plaintiff is 


faced with the NPDES Permit Extension which also precludes grading work seaward of the 


proposed new critical line and is also faced with the expiration of the 2016 Critical Line on 


September 29, 2021.  As such, the Plaintiff would be left without a remedy if the NPDES Permit 


Extension and the expiration of the 2016 Critical Line is allowed to moot the issues in this case.  


 Therefore, for the reasons set forth above, the Plaintiff is entitled to an injunction 


precluding the expiration of the 2016 Critical Line and precluding OCRM from enforcing any 


restrictions related to the newly proposed critical line in the NPDES Permit Extension until the 


conclusion of this litigation or completion of final lot grading on the Subject Property, whichever 


is later. 


SO ORDERED. 


 


November __, 2021 


____________________________ 


Circuit Court Judge Bentley Price 
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Charleston Common Pleas


Case Caption: Clam Farm Partnership Llc VS   South Carolina Dept Of Health &
Environmental Control The , defendant, et al


Case Number: 2021CP1000562


Type: Order/Other


IT IS SO ORDERED!


/s Hon. Bentley D. Price, Circuit Judge 2766


Electronically signed on 2021-11-18 09:53:53     page 16 of 16
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


_____________________________________ 
 


APPEAL FROM Charleston County 
Court of Common Pleas in the Ninth Circuit 


 
The Honorable Bentley Price, Circuit Court Judge 


_____________________________________ 
 


Appellate Case No. 2022-000038  
Circuit Court Case No. 2021-CP-10-00562 


 _____________________________________ 
 
 
Clam Farm Partnership, LLC……………………………………………………RESPONDENT, 
 


v. 
 
The South Carolina Department of Health and Environmental Control, Office of Ocean and 
Coastal Resource Management, Charleston County, and The City of Folly Beach, 
 
Of which The South Carolina Department of Health and Environmental Control, Office of Ocean 
and Coastal Resource Management and the City of Folly Beach are …….……...APPELLANTS 
 


______________________________________ 
 


PROOF OF SERVICE 
 


I certify that I have served the foregoing RESPONDENT’S MOTION FOR RELIEF 
FROM AUTOMATIC STAY TO FILE MOTION FOR TEMPORARY INJUNCTION on 
all other parties to this matter via electronic mail on May 24, 2022, addressed to their attorneys of 
record as follows, as evidenced by Exhibit “A” attached hereto:  
 
Stephen L. Brown, Esquire 
sbrown@ycrlaw.com 
Russell G. Hines, Esquire 
rhines@ycrlaw.com 
Chandler D. Rowh, Esquire  
crowh@ycrlaw.com 
25 Calhoun Street, Suite 400 (29401) 
P.O. Box 993 
Charleston, South Carolina 29402 
Attorneys for The City of Folly Beach 
 
 
 
 


Randell C. Stoney, Jr., Esquire 
rstoney@barnwell-whaley.com 
M. Dawes Cooke, Jr., Esquire 
mdc@barnwell-whaley.com 
Allison M. Burns, Esquire 
aburns@barnwell-whaley.com 
Barnwell Whaley Patterson & Helms 
P.O. Drawer H 
Charleston, SC 29402-0197 
Attorneys for Defendants The South 
Carolina Department of Health and 
Environmental Control, Office of Ocean 
and Coastal Resource Management 
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Andrew S. Halio, Esquire 
ashalio@bellsouth.net 
Halio & Halio 
P.O. Box 747 
Charleston, SC 29402-0747 
Attorneys for Defendants Charleston County 


 


 
 
 


 


 


Charleston, South Carolina 
May 24, 2022 


WOMBLE BOND DICKINSON (US) LLP 
 
s// Matthew E. Tillman 
_____________________________ 
Matthew E. Tillman, Esq. SC Bar No. 70338 
Daniel Q. Orvin, Esq. SC Bar No. 13744 
5 Exchange Street 
P.O. Box 999 
Charleston, SC  29402 
Telephone (843) 722-3400 
Attorneys for the Respondent 
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Casey, Carol


From: Casey, Carol
Sent: Tuesday, May 24, 2022 3:24 PM
To: sbrown@ycrlaw.com; rhines@ycrlaw.com; crowh@ycrlaw.com; rstoney@barnwell-


whaley.com; mdc@barnwell-whaley.com; aburns@barnwell-whaley.com; 
ashalio@bellsouth.net


Cc: Tillman, Matthew; Orvin, Daniel
Subject: Clam Farm Partnership, LLC v. SC DHEC et al. - Appellate Case No. 2022-000038
Attachments: Motion for Relief from Automatic Stay to File Motion for Temporary Injunction.pdf


All, attached for service, please find Respondent’s Motion for Relief from Automatic Stay to File Motion for Temporary 
Injunction, to be filed with the Court of Appeals today.     
 
Thank you, 
Carol  


 
 


 
Carol Casey 
Paralegal 
Womble Bond Dickinson (US) LLP 


d: 
m:  
e:  


843-720-4671 
843-814-7458 
Carol.Casey@wbd-us.com 


 


5 Exchange Street 
PO Box 999 (29402) 
Charleston, SC 29401 
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