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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
) 

COUNTY OF HORRY )        CASE NO. 20-CP-26- 
) 

Priscilla Peterkin, ) 
) 

Plaintiff, ) 
) 
)   SUMMONS  

vs.      ) (JURY TRIAL REQUESTED) 
)    

Bummz Beach, LLC d/b/a ) 
Bummz Beach Café and Bar, ) 

)    
Defendant(s).  ) 

) 
________________________________ ) 

TO: THE ABOVE-NAMED DEFENDANT(S): 

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this 
action, a copy of which is hereby served on you, and to serve a copy of your Answer to 
the said Complaint upon the The Deyaska Spencer Law Firm, LLC at P.O. Box 6763, 
Columbia, SC 29260, within thirty (30) days after service hereof, exclusive of the day of 
such service, and if you fail to answer the Complaint within the time aforesaid, judgment 
by default will be rendered against you for the relief demanded in such Complaint.   

s/Deyaska Spencer 

Deyaska Spencer, Esq. 
S.C. State Bar No. 102107
1556 Sunnyside Drive (29204)
P.O. Box 6763
Columbia, SC 29260
Phone: (803) 873-0837
Fax no: (855) 416-6758
Email: spencer@deyaskalaw.com
Attorney for Plaintiff

July 30, 2020 
Columbia, South Carolina 
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STATE OF SOUTH CAROLINA  )  IN THE COURT OF COMMON PLEAS 

) 
COUNTY OF HORRY )        CASE NO. 20-CP-26-   

) 
Priscilla Peterkin, ) 

) 
Plaintiff, ) 

) 
)   COMPLAINT  

vs.      ) (JURY TRIAL REQUESTED) 
)  
)                 

Bummz Beach, LLC d/b/a ) 
Bummz Beach Café and Bar, ) 
 )                     
  Defendant(s).  )   

 ) 
________________________________ ) 
 

The Plaintiff, complaining of the Defendant(s), would respectfully show unto this 

honorable Court the following:  

FACTUAL ALLEGATIONS RELEVANT 
 TO ALL CAUSES OF ACTIONS 

 
1. Plaintiff Priscilla Peterkin is a citizen of Hoke County, North Carolina. 

2. Upon information and belief, Defendant Bummz Beach Café and Bar, 

owns property and transacts significant business in the County of Horry, 

State of South Carolina. 

3. The facts and circumstances which are the subject matter of this lawsuit 

occurred in Horry County, South Carolina  

4. The tortious acts herein complained of occurred on premises owned by 

Defendant Bummz Beach Café and Bar located at 2002 N. Ocean Blvd., 

Myrtle Beach, SC 29577 (hereinafter the “Property”). 

5. Venue is proper pursuant to § 15-7-30 of the South Carolina Code of Laws 

Amended.  
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6.  The Court has subject matter jurisdiction over the parties and subject 

matter of this lawsuit.   

FACTUAL ALLEGATIONS RELEVANT 
 TO ALL CAUSES OF ACTIONS 

 

7. Plaintiff hereby repeats and re-alleges each and every allegation 

contained in paragraphs 1-6 as if fully set forth herein verbatim. 

8. Upon information and belief, and at all times mentioned herein Defendant 

(s) were in possession and control of the Property, including the parking 

lot, sidewalks, and entrance areas.  

9. At all times concerned herein the Defendant had a duty to licensees in 

general and to the Plaintiff in particular to use reasonable care to discover 

persons and avoid injury to persons carrying on activities upon the land, 

and to use reasonable care to warn persons of any concealed dangerous 

conditions or activities which are known to the Defendant, or of any 

change in the condition of the premises which may be dangerous to 

persons, and which persons may reasonably be expected to discover. 

10. On or about November 25, 2018, Plaintiff was a licensee of the Defendant, 

and entered upon the premises owned by Defendant Bummz Beach, LLC, 

doing business as Bummz Beach Café and Bar. 

11. On or about November 25, 2018 Plaintiff Priscilla Peterkin was walking on 

the sidewalk near the business entrance of Bummz Beach Café and Bar 

when she tripped and fell on a piece of raised concrete.  

12. The fall on the Defendant’s sidewalk on November 25, 2018 caused the 

Plaintiff the following injuries and damages: 

a.    Extensive pain, mental anguish, suffering and discomfort; 
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b.     Disability for a period of time, past and future; 

c.     Inability to carry on normal activities; 

d.     Permanent injuries; 

e.     Emotional trauma and distress; 

f.     Loss of enjoyment of life; and, 

g.     Financial loss 

13. Plaintiff Priscilla Peterkin is informed and believes she is entitled to 

judgment against the Defendant for actual and punitive damages in the 

appropriate amount. 

FOR A FIRST CAUSE OF ACTION 
(Premises Liability) 

 

14. Plaintiff hereby repeats and re-alleges each and every allegation 

contained in paragraphs 1-13 as if fully set forth herein verbatim.   

15. Plaintiff Priscilla Peterkin would show that the Defendant invites the public 

to come upon the premises via beach or roadway access and provides 

sidewalks which are connected to and used for the public to walk up and 

down the Myrtle Beach strip.   

16. Plaintiff Priscilla Peterkin entered the Defendant’s sidewalk as a licensee 

and therefore, the Defendant owed Plaintiff Priscilla Peterkin the duty to 

use reasonable care to discover her and avoid injury to her in carrying on 

activities upon the land, and to use reasonable care to warn her of any 

concealed dangerous conditions or activities which are known to the 

Defendant; or of any change in the condition of the land or activities which 

are known to the Defendant; or of any change in the condition of the 
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premises which may be dangerous to her, and which she may reasonably 

be expected to discover. 

17. The Defendant owed Plaintiff Priscilla Peterkin the duty to use reasonable

care to warn her of the “raised concrete” condition in the sidewalk as it

were a concealed dangerous condition of the premises that the Defendant

knew about and that a licensee, like the Plaintiff, may reasonably be

expected to discover.

18. Plaintiff Priscilla Peterkin would show that the Defendant, by and through

their agents, servants and employees, negligently, recklessly, willfully,

wantonly, intentionally and grossly negligently breached its duty to Plaintiff

Priscilla Peterkin in the following particulars:

(a) In failing to use reasonable care to discover Plaintiff and avoid

injury to her in carrying on activities upon the land; 

(b) In failing to use reasonable care to warn Plaintiff of any concealed

dangerous conditions or activities which are known to the Defendant, or of 

any change in the condition of the premises which may be dangerous to 

Plaintiff, and which she may reasonably be expected to discover; 

(c) In failing to properly train and supervise staff;

(d) In creating an unreasonably dangerous condition on the premises;

(e) By hiring negligent, unqualified, and unsupervised staff;

(f) In failing to use reasonable care to warn of the foreign and

hazardous object despite actual notice thereof; 

(g) In failing to use reasonable care to warn of the foreign and

hazardous object despite constructive notice thereof, in that the foreign 
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object existed on the ground for a sufficient period of time to be 

discovered in the exercise of ordinary care; and  

(h)   In such other and further particulars as the evidence at trial might 

show; Any one or more of which acts and/or omission were a proximate 

cause of the injuries suffered by the Plaintiff. Said acts and/or omission 

were in violation of the statutory and case law of the State of South 

Carolina.  

19. As a direct and proximate result of the Defendant’s negligent, reckless, 

willful, wanton, and grossly negligent acts and/or omissions as 

enumerated herein and above, Plaintiff Priscilla Peterkin was seriously 

injured due to her fall on Defendant’s property. Plaintiff Priscilla Peterkin 

was seriously injured due to her fall on Defendant’s property. Plaintiff 

Priscilla Peterkin would show that she has incurred severe physical harm 

which has caused, and will cause, her to undergo pain and suffering, 

impairment of health, and loss of enjoyment of life. Plaintiff Priscilla 

Peterkin has suffered severe emotional distress, worry, mental anguish 

and embarrassment as a result of her fall and her injuries. Plaintiff Priscilla 

Peterkin has also incurred financial loss as a result of related medical 

expenses for hospital bills, doctor bills, and medication expenses. Plaintiff 

will also incur future medical expenses.  

20. Plaintiff Priscilla Peterkin is entitled to judgment against the Defendant in 

an amount of money adequate to compensate her for her actual damages 

as a jury may deem appropriate, for the costs of this action, pre-judgement 

interest, and for such other and further relief as this Court may deem just 

and proper. 
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FOR A SECOND CAUSE OF ACTION 
(Negligence) 

 

21. The Plaintiff hereby repeats and re-alleges each and every allegation                      

contained in paragraphs 1-20 as fully as if set forth herein verbatim. 

22. That Defendant was responsible for the creation and remedy of the            

hazardous and dangerous condition to their sidewalk located in front of 

the business entrance.    

23. That the Defendant, its agents, employees and servants, were negligent, 

negligent per se, grossly negligent, careless, reckless, willful and wanton, 

in one or more of the following particulars: 

       (a)   In creating an unsafe walking area and allowing the concealed 

danger to remain without warning, when it knew or should have known of 

its hazardous presence;  

   (b)   In failing and omitting to use reasonable care to warn of the 

hazardous concealed condition;  

(c)   In failing and omitting to warn Plaintiff Priscilla Peterkin and 

any other licensees of the hazards on or in the sidewalk by signs, 

personnel, barricades, or other means of the unsafe and highly 

dangerous area; 

  (d)   In failing and omitting to exercise reasonable care at the 

location at issue so as to safeguard licensees and specifically Plaintiff 

Priscilla Peterkin from injury; 

  (e)   In acting with a reckless and/or wanton disregard of the rights 

and safety of Plaintiff Priscilla Peterkin and any other licensees under the 

circumstances prevailing at the time of the accident; 
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  (f)     In failing to properly warn of the raised sidewalk when it knew 

or should have known of its existence; 

  (g)    In failing and omitting to exercise reasonable care to warn of 

the “raised concrete” in the sidewalk at the time of Plaintiff Priscilla 

Peterkin’s injury when the Defendant knew or should have known that the 

change in elevation causing the sidewalk to be raised created a 

concealed dangerous condition; 

  (h)   In failing to exercise that degree of care and caution which a 

reasonable and prudent person would have under the same or similar 

circumstances; and  

  (i)   In such other and further particulars as the evidence at trial 

might show; Any one or more of which acts and/or omission were a 

proximate cause of the injuries suffered by the Plaintiff. Said acts and/or 

omissions were in violation of the statutory and case law of the State of 

South Carolina. 

24.  As a direct and proximate result of the negligence, negligence per se, 

gross negligence, carelessness, recklessness, willfulness and 

wantonness, of the Defendant and its employees and agents, the Plaintiff 

Priscilla Peterkin has suffered in the past, and will, upon information and 

belief, continue to suffer physical harm and injuries as a result of the 

aforesaid injury; has incurred and will continue to suffer physical and 

mental pain and suffering; has lost and will continue to lose the enjoyment 

of life; has incurred, and may incur in the future, medical expenses for 

doctors and other medical treatment; and has otherwise been 

permanently damaged and injured.  
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WHEREFORE, the Plaintiff prays as follows: 

a) For judgment against the Defendant, and an award of actual 

and punitive damages as determined by the jury; 

b) For the costs and disbursements, including pre-judgment 

interests, in the pursuit of this matter; and  

c) For such other and further relief as this Court may deem just 

and proper. 

Respectfully submitted, 

 

      The Deyaska Spencer Law Firm  

       
 
     By:   
      s/Deyaska Spencer   
      Deyaska Spencer, Esq.  
      S.C. State Bar No. 102107  
      The Deyaska Spencer Law Firm, LLC 
      1556 Sunnyside Drive (29204) 
      P.O. Box 6763  
      Columbia, SC 29260 
      Phone: (803) 873-0837 
      Fax no: (855) 416-6758 
      Email: spencer@deyaskalaw.com  
  

Attorney for Plaintiff:  

July 230, 2020 
Columbia, South Carolina 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) 

COUNTY OF HORRY )  CASE NO. 20-CP-26-04430 
) 

Priscilla Peterkin, ) 
) 

Plaintiff, ) 
) 
)    AMENDED COMPLAINT  

vs. ) (JURY TRIAL REQUESTED) 
) 

Bummz Beach, LLC, ) 
City of Myrtle Beach, and ) 
Bummz on the Beach, Inc., individually ) 
and d/b/a Bummz on the Beach Café, ) 

)    
Defendant(s). ) 

) 
________________________________ ) 

The Plaintiff, complaining of the Defendant(s), would respectfully show unto this 

honorable Court the following:  

PARTIES JURISDICTION AND VENUE 

1. The Plaintiff Priscilla Peterkin is a citizen and resident of Hoke County,

North Carolina. 

2. Upon information and belief, and at all times relevant to this action,

Defendant Bummz Beach, LLC (Defendant Landlord) owns property and transacts 

significant business in Horry County, State of South Carolina. 

3. Upon information and belief, and at all times relevant to this action,

Defendant Bummz on the Beach, Inc. (Defendant Tenant), is a corporation organized 

and existing under the laws of the State of South Carolina and conducting a substantial 

amount of business in Horry County, State of South Carolina on or about November 24, 

2018. 

4. Upon information and belief, and at all times relevant to this action,

Defendant City of Myrtle Beach, is organized and existing under the laws of the State of 
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South Carolina and conducting a substantial amount of business in Horry County, State 

of South Carolina on or about November 24, 2018. 

5. The Defendants are jointly and severally liable for the acts and/or 

omissions committed and alleged in this Complaint.     

6. The subject incident of this lawsuit occurred in Horry County, State of 

South Carolina  

7. Venue is proper in this Court, as the act or incident giving rise to this 

cause of action occurred in Horry County.   

8.  The Court has subject matter jurisdiction over the parties and subject 

matter of this lawsuit.   

FACTUAL ALLEGATIONS RELEVANT 
TO ALL CAUSES OF ACTIONS 

 

 9. Plaintiff hereby repeats and re-alleges each and every allegation 

contained in paragraphs 1-8 as if fully set forth herein verbatim. 

10. The tortious acts herein complained of occurred on or near 2002 N. Ocean 

Blvd., Myrtle Beach, SC 29577 (hereinafter the “Property”). 

11. Upon information and belief, and at all times mentioned herein Defendant 

(s) were in possession and control of the Property, including the parking lot, sidewalks, 

and entrance areas.  

12. At all times concerned herein the Defendant (s) had a duty to licensees in 

general and to the Plaintiff in particular to use reasonable care to discover persons and 

avoid injury to persons carrying on activities upon the land, and to use reasonable care 

to warn persons of any concealed dangerous conditions or activities which are known to 

the Defendant(s), or of any change in the condition of the premises which may be 

dangerous to persons, and which persons may reasonably be expected to discover. 
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13. On or about November 24, 2018, Plaintiff was a licensee of the 

Defendant(s), and entered upon the premises owned by him.   

14. The Plaintiff Priscilla Peterkin was walking on the sidewalk, at night, 

toward her nearby hotel when when she tripped and fell on a piece of raised concrete.  

15. The fall on the Defendant’s sidewalk on November 24, 2018 caused the 

Plaintiff the following injuries and damages: 

a.    Extensive pain, mental anguish, suffering and discomfort; 

b.     Disability for a period of time, past and future; 

c.     Inability to carry on normal activities; 

d.     Permanent injuries; 

e.     Emotional trauma and distress; 

f.     Loss of enjoyment of life; and, 

g.     Financial loss 

16. Plaintiff Priscilla Peterkin is informed and believes she is entitled to 

judgment against the Defendant(s) for actual and punitive damages in the appropriate 

amount. 

FOR A FIRST CAUSE OF ACTION 
(Duty Owed to Licensee) 

17. Plaintiff re-alleges and incorporates the foregoing allegations of the 

preceding paragraphs as if repeated verbatim herein. 

18. Plaintiff Priscilla Peterkin would show that the Defendant(s) invite the 

public to come upon the premises via beach or roadway access and provides sidewalks 

which are connected to and used for the public to walk up and down the Myrtle Beach 

strip, a vacation community.   

19. Plaintiff Priscilla Peterkin entered the Defendant’s sidewalk as a licensee 

and out of state visitor and therefore, the Defendant owed Plaintiff Priscilla Peterkin the 
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duty to use reasonable care to discover her and avoid injury to her in carrying on 

activities upon the land, and to use reasonable care to warn her of any concealed 

dangerous conditions or activities which are known to the Defendant; or of any change 

in the condition of the land or activities which are known to the Defendant; or of any 

change in the condition of the premises which may be dangerous to her, and which she 

may reasonably be expected to discover. 

20. The Defendant(s) owed Plaintiff Priscilla Peterkin the duty to use 

reasonable care to warn her of the “raised concrete” condition in the sidewalk as it were 

a concealed dangerous condition of the premises that the Defendant(s) knew or should 

have known about and that a licensee, like the Plaintiff, may reasonably be expected to 

discover.     

21. Plaintiff Priscilla Peterkin would show that the Defendant(s), by and 

through their agents, servants and employees, negligently, recklessly, willfully, 

wantonly, intentionally and grossly negligently breached its duty to Plaintiff Priscilla 

Peterkin in the following particulars: 

(a)  In failing to use reasonable care to discover Plaintiff and avoid 

injury to her in carrying on activities upon the land; 

(b)  In failing to use reasonable care to warn Plaintiff of any concealed 

dangerous conditions or activities which are known to the Defendant, or of 

any change in the condition of the premises which may be dangerous to 

Plaintiff, and which she may reasonably be expected to discover; 

(c)   In failing to properly train and supervise staff; 

(d) In creating an unreasonably dangerous condition on the premises; 

(e)   By hiring negligent, unqualified, and unsupervised staff; 
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(f) In failing to use reasonable care to warn of the foreign and

hazardous object despite actual notice thereof; 

(g) In failing to use reasonable care to warn of the foreign and

hazardous object despite constructive notice thereof, in that the foreign 

object existed on the ground for a sufficient period of time to be 

discovered in the exercise of ordinary care; and  

(h) In such other and further particulars as the evidence at trial might

show; Any one or more of which acts and/or omission were a proximate 

cause of the injuries suffered by the Plaintiff. Said acts and/or omission 

were in violation of the statutory and case law of the State of South 

Carolina. 

22. As a direct and proximate result of the Defendant’s negligent, reckless,

willful, wanton, and grossly negligent acts and/or omissions as enumerated herein and 

above, Plaintiff Priscilla Peterkin was seriously injured due to her fall on Defendant’s 

property. Plaintiff Priscilla Peterkin was seriously injured due to her fall on Defendant’s 

property. Plaintiff Priscilla Peterkin would show that she has incurred severe physical 

harm which has caused, and will cause, her to undergo pain and suffering, impairment 

of health, and loss of enjoyment of life. Plaintiff Priscilla Peterkin has suffered severe 

emotional distress, worry, mental anguish and embarrassment as a result of her fall and 

her injuries. Plaintiff Priscilla Peterkin has also incurred financial loss as a result of 

related medical expenses for hospital bills, doctor bills, and medication expenses. 

Plaintiff will also incur future medical expenses.  

23. Plaintiff Priscilla Peterkin is entitled to judgment against the Defendant in

an amount of money adequate to compensate her for her actual damages as a jury may 
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deem appropriate, for the costs of this action, pre-judgement interest, and for such other 

and further relief as this Court may deem just and proper. 

 

FOR A SECOND CAUSE OF ACTION 
(Negligence) 

 

24. Plaintiff re-alleges and incorporates the foregoing allegations of the preceding 

paragraphs as if repeated verbatim herein. 

25. That Defendant(s) were responsible for the creation and remedy of the            

hazardous and dangerous condition to the sidewalk located in front of the business 

entrance.    

26. That the Defendant(s), its agents, employees and servants, were negligent, 

negligent per se, grossly negligent, careless, reckless, willful and wanton, in one or 

more of the following particulars: 

(a)   In creating an unsafe walking area and allowing the concealed danger to 

remain without warning, when it knew or should have known of its hazardous presence;  

(b)   In failing and omitting to use reasonable care to warn of the hazardous 

concealed condition;  

(c)   In failing and omitting to warn Plaintiff Priscilla Peterkin and any other 

licensees of the hazards on or in the sidewalk by signs, personnel, barricades, or other 

means of the unsafe and highly dangerous area; 

(d)   In failing and omitting to exercise reasonable care at the location at issue so 

as to safeguard licensees and specifically Plaintiff Priscilla Peterkin from injury; 

(e)   In acting with a reckless and/or wanton disregard of the rights and safety of 

Plaintiff Priscilla Peterkin and any other licensees under the circumstances prevailing at 

the time of the accident; 
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(f)     In failing to properly warn of the raised sidewalk when it knew or should 

have known of its existence; 

(g)    In failing and omitting to exercise reasonable care to warn of the “raised 

concrete” in the sidewalk at the time of Plaintiff Priscilla Peterkin’s injury when the 

Defendant knew or should have known that the change in elevation causing the 

sidewalk to be raised created a concealed dangerous condition; 

(h)   In failing to exercise that degree of care and caution which a reasonable and 

prudent person would have under the same or similar circumstances; and  

(i)   In such other and further particulars as the evidence at trial might show; Any 

one or more of which acts and/or omission were a proximate cause of the injuries 

suffered by the Plaintiff. Said acts and/or omissions were in violation of the statutory and 

case law of the State of South Carolina. 

27.  As a direct and proximate result of the negligence, negligence per se, 

gross negligence, carelessness, recklessness, willfulness and wantonness, of the 

Defendant and its employees and agents, the Plaintiff Priscilla Peterkin has suffered in 

the past, and will, upon information and belief, continue to suffer physical harm and 

injuries as a result of the aforesaid injury; has incurred and will continue to suffer 

physical and mental pain and suffering; has lost and will continue to lose the enjoyment 

of life; has incurred, and may incur in the future, medical expenses for doctors and other 

medical treatment; and has otherwise been permanently damaged and injured.  

 

FOR A THIRD CAUSE OF ACTION 

(Tort Liability of the Municipality) 

28. Plaintiff re-alleges and incorporates the foregoing allegations of the 

preceding paragraphs as if repeated verbatim herein. 
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29. The South Carolina Tort Claims Act allows a cause of action against 

governmental entities in Tort in the same manner and to the same extent as a private 

individual under like circumstances.   

30. The Defendant City of Myrtle Beach is a governmental entity and may be 

sued for its’ negligence or the negligence of its employees or agents under the South 

Carolina Tort Claims Act.     

31. Upon information and belief, Defendant City of Myrtle Beach knows or has 

reason to know that out of state visitors like the Plaintiff frequent its’ beaches, walking 

paths, and sidewalks including the sidewalk where the Plaintiff fell.   

32. That the injury to the Plaintiff was the direct and proximate result of the 

failure of Defendant City of Myrtle Beach to maintain the sidewalk or use reasonable 

care to warn the Plaintiff of the concealed dangerous condition of the sidewalk.    

33. That the Defendant City of  Myrtle Beach knew or should have known that 

the Plaintiff could discover the raised concrete and suffer a fall.  

34. That by reason of the acts or omissions of Defendant City of Myrtle Beach 

as set forth above the Plaintiff is informed and believes that the Plaintiff is entitled to an 

award of actual damages in an amount to be determined by a jury, and for the costs of 

this action.  

WHEREFORE, the Plaintiff prays as follows: 

a) For judgment against the Defendant(s), and an award of actual 

and punitive damages as determined by the jury; 

b) For the costs and disbursements, including pre-judgment 

interests, in the pursuit of this matter; and  

c) For such other and further relief as this Court may deem just 

and proper. 
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Respectfully submitted, 

 

      The Deyaska Spencer Law Firm  

       
 
     By:   
      s/Deyaska Spencer   
      Deyaska Spencer, Esq.  
      S.C. State Bar No. 102107  
      The Deyaska Spencer Law Firm, LLC 
      1556 Sunnyside Drive (29204) 
      P.O. Box 6763  
      Columbia, SC 29260 
      Phone: (803) 873-0837 
      Fax no: (855) 416-6758 
      Email: spencer@deyaskalaw.com  
  

Attorney for Plaintiff:  

September 29, 2020 
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HSB 6532647 v.1  

STATE OF SOUTH CAROLINA 
 
COUNTY OF HORRY 
 

    
IN THE COURT OF COMMON PLEAS 

 
Civil Action No.: 2020-CP-26-04430 

Priscilla Peterkin,  
 
          Plaintiff, 
  
 v.  
 
Bummz Beach, LLC, City of Myrtle 
Beach, and Bummz on the Beach, Inc., 
Individually and d/b/a Bummz on the 
Beach Café, 
 
                                            Defendants. 

 
 
 

ANSWER OF DEFENDANT BUMMZ ON 
THE BEACH, INC., INDIVIDUALLY AND 

D/B/A BUMMZ ON THE BEACH CAFÉ 
 

(JURY TRIAL DEMANDED) 

 
Defendant Bummz on the Beach, Inc., individually and d/b/a Bummz on the Beach Café 

(“Bummz on the Beach”), hereby answers the Amended Complaint of Plaintiff Priscilla Peterkin 

(“Plaintiff”) as follows. Each and every allegation not admitted, explained, or qualified is denied: 

FOR A FIRST DEFENSE 

1. Defendant Bummz on the Beach lacks knowledge or information sufficient to fully 

form a belief as to the allegations of Paragraphs 1 and 2, denies the same, and demands strict proof 

thereof. 

2. Defendant Bummz on the Beach admits only so much of the allegations contained 

in Paragraph 3 as could be construed to allege that it is an incorporated entity organized and 

existing under the laws of the State of South Carolina and conducts business therein and denies 

any allegations inconsistent therewith. 

3. Defendant Bummz on the Beach lacks knowledge or information sufficient to fully 

form a belief as to the allegations of Paragraph 4 of the Amended Complaint. 

4. The allegations contained in Paragraph 5 are legal conclusions to which no response 

is required; to the extent a response is required, the allegations are denied. 
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HSB 6532647 v.1  

5. Defendant Bummz on the Beach lacks knowledge or information sufficient to fully 

form a belief as to the allegations of Paragraph 6, denies the same, and demands strict proof thereof. 

6. The allegations contained in Paragraphs 7 and 8 are legal conclusions to which no 

response is required; to the extent a response is required, the allegations are denied. 

7. In response to Paragraph 9, Defendant Bummz on the Beach repeats and 

reincorporates all prior responses herein as if repeated verbatim. 

8. Defendant Bummz on the Beach denies the allegations contains in Paragraphs 10, 

11, 12, 13, 14, 15, and 16. 

9. In response to Paragraph 17, Defendant Bummz on the Beach repeats and 

reincorporates all prior responses herein as if repeated verbatim. 

10. Defendant Bummz on the Beach denies the allegations contains in Paragraphs 18, 

19, 20, 21, 22, and 23. 

11. In response to Paragraph 24, Defendant Bummz on the Beach repeats and 

reincorporates all prior responses herein as if repeated verbatim. 

12. Defendant Bummz on the Beach denies the allegations contains in Paragraphs 25, 

26, and 27. 

13. In response to Paragraph 28, Defendant Bummz on the Beach repeats and 

reincorporates all prior responses herein as if repeated verbatim. 

14. The allegations contained in Paragraphs 29, 30, 31, 32, 33, and 34 are not directed 

at Defendant Bummz on the Beach and therefore no response is required; to the extent a response 

is required, the allegations and denied. 

15. Defendant Bummz on the Beach denies the relief sought in the Wherefore clause 

and seeks a jury trial on this matter. 
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HSB 6532647 v.1  

FOR A SECOND DEFENSE 

16. Plaintiff’s Amended Complaint fails to state a claim for which relief can be granted. 
 

FOR A THIRD DEFENSE 

17. Plaintiff’s damages, if any, are the sole and proximate result of the actions or 

omissions of another person or entity. 

FOR A FOURTH DEFENSE 

18. Plaintiff has failed to mitigate her damages, if any.  

FOR A FIFTH DEFENSE 

19. Plaintiff’s damages, if any, were caused by an intervening and/or superseding 

cause. 

FOR A SIXTH DEFENSE 

20. Plaintiff’s damages, if any, were caused by an open and obvious condition. 

FOR A SEVENTH DEFENSE 

21. Plaintiff is barred from recovery by the doctrine of comparative negligence in that 

Plaintiff’s negligence in causing the claimed damages, if any, was greater than fifty percent (50%). 

In the alternative Plaintiff’s recovery, if any, should be reduced by virtue of Plaintiff’s own 

negligence. 

FOR AN EIGHTH DEFENSE 

22. If Plaintiff sustained damages in the manner alleged in the Amended Complaint, 

then the alleged damages were sustained not as the result of any fault, neglect, breach of warranty 

(express or implied) or want of due care on the part of Defendant Bummz on the Beach or of 

anyone for whose conduct Defendant Bummz on the Beach is in any way responsible, but solely 

through the fault, neglect, breach  of warranty (express or implied) and want of due care on the 
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HSB 6532647 v.1  

part of Plaintiff and/or other parties to this action, all of which will be shown at the trial of this 

case, and for which Plaintiff can have no recovery against Defendant Bummz on the Beach or, in 

the alternative, for which Plaintiff’s recovery should be appropriately reduced. 

FOR A NINTH DEFENSE 

 23. Plaintiff’s claims are barred by the applicable statute of limitations and/or the 

equitable doctrine of laches. 

FOR A TENTH DEFENSE 

 24. Plaintiff’s Amended Complaint must be dismissed on the grounds that Defendant 

Bummz on the Beach had no control or ownership over the area in which Plaintiff alleges to have 

fallen. 

FOR AN ELEVENTH DEFENSE 

25. Punitive damages are unconstitutional under the Fifth, Eighth, and Fourteenth 

Amendments of the United States Constitution and similar provisions of the South Carolina 

Constitution. 

FOR A TWELFTH DEFENSE 

26. Defendant Bummz on the Beach reserves the right and does not waive any 

additional or further defenses as may be revealed by additional information that may be acquired 

in discovery or otherwise. 

FOR A THIRTEENTH DEFENSE 

 27. Defendant Bummz on the Beach would show that any award of punitive damages 

is subject to the limitations set forth in S.C. Code Ann. § 15-32-530, et. seq. 
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HSB 6532647 v.1  

FOR A FOURTEENTH DEFENSE 

 28. Defendant Bummz on the Beach reserves the right and does not waive any 

additional or further defenses as may be revealed by additional information that may be required 

in discovery or otherwise. 

Wherefore, having fully answered the Amended Complaint of the Plaintiff, Defendant 

Bummz on the Beach prays the same be dismissed with costs and for such other and further relief 

as may be deemed just and proper. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
November 4, 2020 
Columbia, South Carolina 

 HAYNSWORTH SINKLER BOYD, P.A. 
 
 
s/ Roopal S. Ruparelia 
Roopal S. Ruparelia (SC Bar No. 16003) 
Joseph D. Spate (SC Bar No. 103734) 
1201 Main Street, 22nd Floor 
Post Office Box 11889 (29211-1889) 
Columbia, South Carolina 29201 
(803) 779.3080 - telephone 
(803) 765.1243 - fax  
rruparelia@hsblawfirm.com 
jspate@hsblawfirm.com  
 
Attorneys for Defendant Bummz on the Beach, 
Inc., individually and d/b/a Bummz on the 
Beach Café 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF HORRY 
 

  
IN THE COURT OF COMMON PLEAS 

 
Civil Action No.: 2020-CP-26-04430 

Priscilla Peterkin,  
 
  Plaintiff, 
  
 v.  
 
Bummz Beach, LLC, City of Myrtle 
Beach, and Bummz on the Beach, Inc., 
Individually and d/b/a Bummz on the 
Beach Café, 
 
 Defendants. 

 
 

BUMMZ ON THE BEACH, INC., 
INDIVIDUALLY AND D/B/A BUMMZ ON 

THE BEACH CAFÉ’S  
MOTION FOR SUMMARY JUDGMENT 

 
 

 
TO: PLAINTIFF ABOVE-NAMED, AND HER ATTORNEY, DEYASKA SPENCER, 

ESQUIRE 
 

YOU WILL PLEASE TAKE NOTICE that the undersigned, as attorneys for Defendant 

Bummz on the Beach, Inc., Individually and d/b/a Bummz on the Beach Café (“Defendant”), will 

move for an Order granting it summary judgment in this case, pursuant to Rule 56, SCRCP 

(“Motion”). 

This Motion is based on the grounds that there is no genuine issue of material fact as to 

Defendant’s liability and it is entitled to judgment as a matter of law as to all allegations in Plaintiff 

Priscilla Peterkin’s (“Plaintiff”) Complaint.  This Motion is further based on the grounds that: 

1. In Plaintiff’s deposition, despite being asked repeatedly, she was unable to 

articulate what caused her to fall on November 24, 2018, while traversing a sidewalk in Myrtle 

Beach.  As the Plaintiff: “To recover damages for injuries caused by a dangerous or defective 

condition on a storekeeper’s premises, the plaintiff must show either (1) that the injury was caused 

by a specific act of the respondent which created the dangerous condition; or (2) that the respondent 

had actual or constructive knowledge of the dangerous condition and failed to remedy it.”  Garvin 
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v. Bi-Lo, Inc., 343 S.C. 625, 628, 541 S.E.2d 831, 832 (2001).  Yet, Plaintiff cannot point to a 

“specific act” or “dangerous condition” because she knows not what caused her to fall nor can she 

show Defendant had “actual or constructive knowledge” because again, she cannot articulate what 

may or may not have caused her to fall.  Id. 

2. Defendant does not maintain the sidewalk where the subject incident took place.  In 

fact, the City of Myrtle Beach admits “that it maintains the sidewalks that are within the right-of-

way of North Ocean Boulevard” and Plaintiff readily admits she fell on the sidewalk.  Amended 

Complaint ¶ 14; see City of Myrtle Beach’s Supplemental Responses to Defendant’s Requests for 

Admission which are attached hereto and incorporated herein by reference as Exhibit A.  

Therefore, even if Plaintiff were able to point to a “specific act” or “dangerous condition” such 

was being maintained by the City of Myrtle Beach rather than Defendant.  Garvin, 343 S.C. at 

628, 541 S.E.2d at 832. 

 This Motion is further supported by the pleadings, the answers to interrogatories, responses 

to requests for production, the depositions taken as well as any affidavits and memoranda of law 

presented at or prior to the hearing.   

 Pursuant to Rule 11, SCRCP, the undersigned counsel certifies that no consultation with 

opposing counsel is required. 

 

 

 
 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2021 M

ar 23 9:26 A
M

 - H
O

R
R

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2020C

P
2604430

30



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
March 23, 2021 
Columbia, South Carolina 

 HAYNSWORTH SINKLER BOYD, P.A. 
 
/s/ Charles E. Ipock 
       
Roopal S. Ruparelia (SC Bar No. 16003) 
1201 Main Street, 22nd Floor 
Post Office Box 11889 (29211-1889) 
Columbia, South Carolina 29201 
(803) 779.3080 - telephone 
(803) 765.1243 - fax  
rruparelia@hsblawfirm.com 
 
Charles Epps Ipock (SC Bar No. 101258) 
135 S. Dargan Street, Suite 300 
Florence, South Carolina 29506 
(843) 669.6002 - telephone 
(843) 669.3815 - fax 
cipock@hsblawfirm.com 
 
Attorneys for Defendant Bummz on the Beach 
Inc. d/b/a Bummz on the Beach Café  
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STATE OF SOUTH CAROLINA  )    IN THE COURT OF COMMON PLEAS 
      )     
COUNTY OF HORRY   )    CIVIL CASE NO.  2020-CP-26-04430 
 
Priscilla Peterkin,     ) 
      ) 
   Plaintiff,  )  
      )            CITY OF MYRTLE BEACH’S 
 vs.     )             SUPPLEMENTAL ANSWERS   
      )              TO BUMMZ DEFENDANTS’    
Bummz Beach, LLC,    )        FIRST REQUEST FOR ADMISSION 
City of Myrtle Beach, and   ) 
Bummz on the Beach, Inc., individually ) 
and d/b/a Bummz on the Beach Café,  ) 
      ) 
   Defendants.  ) 
      ) 
 
 Defendant, City of Myrtle Beach, through their undersigned counsel, and pursuant to 

Rule 34 of the South Carolina Rules of Civil Procedure, supplements its answers to Bummz on 

the Beach, Inc., Individually and D/B/A Bummz on the Beach Café’s First Request for 

Admission as follows:  

 

SUPPLEMENTAL ANSWERS TO FIRST REQUEST FOR ADMISSION 

1. Admit that the City has sole custody, possession, and control of the sidewalk in front 

of and adjacent to Horry County TMS No./Pin No. 181-04-19-010/424-15-02-0441. 

ANSWER:  Denied.  A portion of the sidewalk is located on Horry County TMS 
No./Pin No. 181-04-19-010/424-15-02-0441. 
 

2. Admit that Bummz has no possessory interest in the sidewalk in front of or adjacent 

to Horry County TMS No./Pin No. 181-04-19-010/424-15-02-0441. 

ANSWER:   Denied.  A portion of the sidewalk is located on Horry County TMS 
No./Pin No. 181-04-19-010/424-15-02-0441. 
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3. Admit that Horry County TMS No./Pin No. 181-04-19-010/424-15-02-0441 does not 

contain any of the sidewalk in front of or adjacent to the parcel. 

ANSWER: Denied.  A portion of the sidewalk is located on Horry County TMS 
No./Pin No. 181-04-19-010/424-15-02-0441. 
 

4. Admit that the Lease Agreement by and between Bummz and J. Bobby Anderson 

(“Agreement”), attached hereto and incorporated herein as Exhibit A, contains no 

lease of the sidewalk in front of or adjacent to Horry County TMS No./Pin No. 181-

04-19-010/424-15-02-0441. 

ANSWER:  Denied.  A portion of the sidewalk is located on Horry County TMS 
No./Pin No. 181-04-19-010/424-15-02-0441. 
 

5. Admit that the city has superior knowledge of conditions within its control more so 

than Bummz.  

ANSWER: This Defendant is unable to admit or deny this request in that the 
sidewalk is open to the public; presumably Bummz has knowledge of the 
condition of the sidewalk adjacent to its property and this defendant has 
insufficient information to determine who has superior knowledge.    
 

6. Admit that the City maintains the sidewalk in front of and adjacent to Horry County 

TMS No./Pin No. 181-04-19-010/424-15-02-0441.  

ANSWER:  Admitted as qualified.  This Defendant admits that it maintains the 
sidewalks that are within the right-of-way of North Ocean Boulevard.   
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     RICHARDSON, PLOWDEN & ROBINSON, P.A. 

     s/ Douglas C. Baxter 

     ______________________________________________  
     Douglas C. Baxter, Esquire, SC Bar No. 6272 
     Shauna L. Gibson, Esquire, SC Bar No. 104016 
     2103 Farlow Street, Myrtle Beach, SC 29577 
     Post Office Box 3646, Myrtle Beach, SC  29578 
     (843) 448-1008 Main; (843) 448-1533 Fax 
     (843) 443-3580 DCB-Direct; (843) 443-3583 SLG-Direct 
     dbaxter@richardsonplowden.com  
     sgibson@richardsonplowden.com  
           
     Attorneys for City of Myrtle Beach 

 
 
March 9, 2021 
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STATE OF SOUTH CAROLINA  )    IN THE COURT OF COMMON PLEAS 
      )     
COUNTY OF HORRY   )    CIVIL CASE NO.  2020-CP-26-04430 
 
Priscilla Peterkin,     ) 
      ) 
   Plaintiff,  )  
      ) 
 vs.     ) CERTIFICATE OF SERVICE    
      )     
Bummz Beach, LLC,    ) 
City of Myrtle Beach, and   ) 
Bummz on the Beach, Inc., individually ) 
and d/b/a Bummz on the Beach Café,  ) 
      ) 
   Defendants.  ) 
      ) 

 

I, an employee of Richardson, Plowden & Robinson, P.A., certify that I served the 
foregoing City of Myrtle Beach’s Supplemental Answers to Bummz Defendants’ First 
Request for Admission to counsel of record as follows: 

 
Via Email ONLY 
Deyaska Spencer, Esquire 
The Deyaska Spencer Law Firm 
1556 Sunnyside Drive (29204) 
Post Office Box 6763 
Columbia, SC  29260 
spencer@deyaskalaw.com  
Attorney for Plaintiff 

 

Via Email ONLY 
Roopal S. Ruparelia, Esquire 
Joseph D. Spate, Esquire   
Haynsworth, Sinkler, Boyd, P.A. 
1201 Main Street, 22nd Floor 
Post Office Box 11889  
Columbia, SC 29201 
Attorney for Defendant, Bummz on the 

Beach, Inc., individually and d/b/a Bummz 

on the Beach Cafe 

 
 
 
     s/ Gail Hasty-Bradon 

                    ____________________________________ 
Gail Hasty-Bradon, Legal Assistant 
 
 

March 9, 2021 
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SOUTH CAROLINA 
 
COUNTY OF HORRY 

IN THE COURT OF COMMON PLEAS 
  CIVIL ACTION NO. 2020-CP-26-04430 
 

 
 
Priscilla Peterkin, 
                                          Plaintiff, 
 
 
                    -V- 
 
 
Bummz Beach, LLC, City of Myrtle 
Beach, and Bummz on the Beach, Inc., 
individually and d/b/a Bummz on the 
Beach Café, 
 
                                          Defendant(s). 
 

 
                    
 
 

MEMO IN OPPOSITION TO 
DEFENDANT BUMMZ ON THE 

BEACH, INC., INDIVIDUALLY AND 
D/B/A BUMMZ ON THE BEACH 

CAFÉ’S MOTION FOR SUMMARY 
JUDGMENT  

 
                    

                                                                                                    
 
TO: THE HONORABLE STEVEN H. JOHN, DEFENDANT BUMMZ ON THE BEACH, 
INC., INDIVIDUALLY AND D/B/A/ BUMMZ ON THE BEACH CAFÉ AND THEIR 
ATTORNEY  
 
 

This memo is in opposition to Defendant Bummz on the Beach, Inc., Individually 

and D/B/A Bummz on the Beach Café’s (“Defendant Bummz”) Motion for Summary 

Judgment.  We ask that the Court deny the Defendant’s motion because Defendant 

Bummz’ failure to maintain the palm tree bush on their property which overhung the 

sidewalk contributed to Ms. Peterkin’s fall.   

EXHIBITS 

 The following exhibits are submitted to Court to support Plaintiff’s opposition to 

Defendant Bummz’s motion: 

1. Exhibit 1 - Affidavit of Antisha Peterkin 

2. Exhibit 2 - Amended Summons and Complaint 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2021 Jun 03 4:37 P

M
 - H

O
R

R
Y

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

2604430

36



3. Exhibit 3 - Answer of City of Myrtle Beach 

4. Exhibit 4 - Answer of Defendant Bummz on the Beach, Inc.  

5. Exhibit 5 - Affidavit of Calian Tate 

6. Exhibit 6 - City of Myrtle Beach’s Responses to Defendant Bummz’s Requests to 

Admit 

7. Exhibit 7 - City of Myrtle Beach’s Responses to Plaintiff’s First Set of 

Interrogatories and Requests for Production of Documents  

8. Exhibit 8 - Defendant Bummz on the Beach, Inc’s response to Plaintiff’s First Set 

of Interrogatories and Requests for Production of Documents  

9. Exhibit 9 - Affidavit of Priscilla Peterkin 

10. Exhibit 10 - Plaintiff’s Responses to Defendant Bummz on the Beach, Inc’s First 

Set of Interrogatories and Requests for Production  

11. Exhibit 11 - Plaintiff’s Responses to Defendant City of Myrle Beach’s First Set of 

Interrogatories and Requests for Production  

12. Exhibit 12 - Plaintiff’s Supplemental Interrogatories to Defendant City of Myrle 

Beach and Defendant Bummz on the Beach, Inc. 

13. Exhibit 13 - Exhibit 1 from Peterkin Deposition  

14. Exhibit 14 - Exhibit 2 from Peterkin Deposition 

15. Exhibit 15 - Exhibit 3 from Peterkin Deposition 

16. Exhibit 16 - Exhibit 4 from Peterkin Deposition 

17. Exhibit 17 - Exhibit 5 from Peterkin Deposition 

18. Exhibit 18 - Priscilla Peterkin Deposition Transcript  

19. Exhibit 19 - Exhibit 1 from Rippy Deposition 
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20. Exhibit 20 - Exhibit 3 from Rippy Deposition  

21. Exhibit 21 - Exhibit 4 from Rippy Deposition 

22. Exhibit 22 - Exhibit 5 from Rippy Deposition 

23. Exhibit 23 - William D. Rippy Deposition  

BACKGROUND 

The Plaintiff, Ms. Peterkin, is an out-of-state resident who traveled to Myrtle 

Beach, South Carolina for the Thanksgiving holiday in November 2018.  The night 

before they planned to leave, Ms. Peterkin, her family members and friend decided to 

take a late-night walk from their hotel down to the Ferris wheel.  When they left their 

hotel, they crossed over to the side of the street which is opposite from their hotel; and 

they made it to the Ferris wheel without incident.  On their way back from the Ferris 

wheel, Ms. Peterkin, her family and friend were walking on side of the street where both 

Bummz on the Beach Café and their hotel were located.  Shortly before they arrived 

back to their hotel, Ms. Peterkin tripped and fell as a result of a crack in the concrete 

sidewalk which was not easily discoverable given a palm tree bush which overhung the 

crack.  The crack is in front of Defendant Bummz’s business.  On Defendant Bummz’s 

property there are palm tree bushes which overhang over the sidewalk.  As a result of 

both the crack and the palm tree bush which overhung it, Ms. Peterkin tripped and fell 

thereby suffering injuries.    

LAW AND ANALYSIS 

SCRCP 56(c) states that summary judgment is appropriate when, “there is no 

genuine issue as to any material fact and the moving party is entitled to judgment as a 

matter of law.” Here, the Defendant argues this motion on the basis that the Plaintiff was 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2021 Jun 03 4:37 P

M
 - H

O
R

R
Y

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

2604430

38



“unable to articulate what caused her to fall on November 24, 2018” and that they do not 

maintain the sidewalk where the incident occurred.   

Here, the Plaintiff states in her Deposition that she was “heading back to the 

hotel” (Priscilla Peterkin Deposition page 14, line 11) when she fell.  She further 

testifies, “so we were walking back from my little walk, and right after I passed the 

entranceway of Bummz Beach where you can go into the door, a few steps up, I just 

feel my right foot tip forward.  So, I thought maybe I could break myself from the fall, if I 

put my hand down, but it was just --- it happened so fast, you know, I fell so fast.” 

(Priscilla Peterkin Depo. page 15, lines 9-15).  In her Affidavit she further states, “most 

of my family members were behind me when I tripped and fell and they witnessed my 

fall.” (Peterkin Affidavit paragraph 11).  Two witnesses, Antisha Peterkin and Calian 

Tate identified the crack where the palm tree overhangs it as the place where they saw 

Ms. Peterkin trip and fall.  Both witness Affidavits are attached hereto.  Antisha states in 

her Affidavit, “my mom tripped and fell on a crack in the sidewalk which is represented 

in Plaintiff’s exhibits 4, 5 and 6.” (Antisha Peterkin Affidavit paragraph 6).  Calian Tate, 

also witnessed the fall and stated that Ms. Peterkin, “tripped and fell on a crack in the 

sidewalk in front of Bummz.” (Calian Tate Affidavit paragraph 4).  

Ms. Peterkin further explains in her deposition that it was dark outside and she 

was on the right side of the sidewalk closest to Defendant Bummz and the palm tree 

bush when she fell.  The owner of Defendant Bummz, William D. Rippy provided 

testimony in reference to the maintenance of the palm tree bushes.  In Defendant 

William Rippy’s deposition when questioned about the palm tree bush overhanging the 

sidewalk he says, “it overhangs, yeah.” (William D. Rippy, Deposition page 22, line 10).  
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He again, earlier in his testimony confirms that “it hangs into the sidewalk.” (William D. 

Rippy Deposition page 22, line 6).  When asked who maintains the palm tree bushes, 

he says, “we do.” (William D. Rippy Deposition pg. 22, line 18).   

In light of the above, there is a genuine issue of material fact that only the trier of 

fact can resolve.  But for Defendant Bummz’s failure to properly maintain the palm tree 

bushes, together with the crack in the sidewalk, Ms. Peterkin may have never suffered a 

fall which resulted in injuries to her person.  Therefore, we ask that the Court deny 

Defendant Bummz’s motion for summary judgment.  

 
 
 
     The Deyaska Spencer Law Firm, LLC  
 
 
 

s/Deyaska Spencer     
Deyaska Spencer (SC Bar No.: 102107)    
spencer@deyaskalaw.com     
The Deyaska Spencer Law Firm    
1556 Sunnyside Drive    

 P.O. Box 6763 (29260)     
Columbia, SC  29204     
Off: (803) 764-3639     
Fax: (855) 416-6758 

                    Attorney for Plaintiff 
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SOUTH CAROLINA 
 
COUNTY OF HORRY 

IN THE COURT OF COMMON PLEAS 
  CIVIL ACTION NO. 2020-CP-26-04430 
 

 
 
Priscilla Peterkin, 
                                          Plaintiff, 
 
 
                    -V- 
 
 
Bummz Beach, LLC, City of Myrtle 
Beach, and Bummz on the Beach, Inc., 
individually and d/b/a Bummz on the 
Beach Café, 
 
                                          Defendant(s). 
 

 
                    
 
 

NOTICE OF MOTION AND MOTION 
TO RECONSIDER THE COURT’S 
RULING GRANTING SUMMARY 

JUDGMENT TO THE  DEFENDANT 
BUMMZ ON THE BEACH, INC., 

INDIVIDUALLY AND D/B/A BUMMZ 
ON THE BEACH CAFÉ 

 
                    

                                                                                                    
 
TO: THE HONORABLE STEVEN H. JOHN, DEFENDANT BUMMZ ON THE BEACH, 
INC., INDIVIDUALLY AND D/B/A/ BUMMZ ON THE BEACH CAFÉ AND ITS’ 
ATTORNEYS: 
 

The Plaintiff hereby moves this Court pursuant to Rule 59 (e) of the SCRCP 

requesting that the Court reconsider its’ ruling granting Defendant Bummz on the 

Beach, Inc. d/b/a Bummz on the Beach Café’s (hereinafter referred to as, “Defendant 

Bummz”) Motion for Summary Judgment.  The Plaintiff asks this Court to reconsider its 

ruling as to Defendant Bummz because the Plaintiff’s affidavit was not a “sham” affidavit 

and even if it were, the affidavits of Antisha Peterkin and Calian Tate together with the 

Deposition of William D. Rippy and other relevant information provide enough evidence 

to deny Defendant Bummz’ Motion for Summary Judgment without any consideration of 

the Plaintiff’s affidavit.   
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Under the law, “in distinguishing between a sham affidavit and a correcting or 

clarifying affidavit, the following considerations provide guidance: (1) whether an 

explanation is offered for the statements that contradict prior sworn statements; (2) the 

importance to the litigation of the fact about which there is a contradiction; (3) whether 

the nonmovant had access to this fact prior to the previous sworn testimony; (4) the 

frequency and degree of variation between statements in the previous sworn testimony 

and statements made in the later affidavit concerning this fact; (5) whether the previous 

sworn testimony indicates the witness was confused at the time; (6) when, in relation to 

summary judgment, the second affidavit is submitted.”  Cothran v. Brown, 357 S.C. 

210, 218, 592 S.E.2d 629, 633 (2004) 

In the matter before us the Court placed great weight on the timing of when the 

Plaintiff’s affidavit was completed and submitted to the court.  In Brown, the Court 

makes clear that the timing of the submission of a second affidavit is wholly relevant in 

determining whether an affidavit is a “sham affidavit.”  Here, the Plaintiff’s affidavit 

(second to her Deposition) was submitted to clear up previous problems Plaintiff’s 

counsel had with the court reporter and court reporting agency.  On May 24, 2021 the 

Plaintiff became aware of an error in Deponent William D. Rippy’s transcript just two 

weeks before the Motion for Summary Judgment hearing.  The Plaintiff, through her 

counsel, contacted the Defense counsel and the reporting agency to work on correcting 

the misspelling in the Deponent’s name.  On June 1, 2021 the Plaintiff received a 

replacement transcript from the reporting agency which resolved the misspelling but had 

a new glaring error; the revised transcript indicated the deposition had been taken by 

the Defense attorney and not by Plaintiff’s counsel.  Again, Plaintiffs’ counsel 
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immediately notified defense counsel of the error and the concern.  The matter 

concerned Plaintiff’s counsel so much so that Plaintiff’s counsel requested that the 

deponent, William D. Rippy, appear at the June 7, 2021 hearing to authenticate his prior 

deposition testimony.  As an alternative, Plaintiff’s counsel asked that Defense counsel 

have William D. Rippy complete an Affidavit to cure the issues with his transcript. 

Plaintiff’s counsel’s concerns are noted in several email.  In the email to Defense 

counsel, Plaintiff’s counsel clearly states that the request was being made to avoid 

evidentiary issues as a result of the court reporter and/or reporting agency errors.  See 

Exhibit 1 attached.  The third issue with the reporting agency arose on June 2, 2021 

when the third replacement transcript of William D. Rippy lacked the court reporter’s 

verification and appeared to be three pages shorter than previous transcripts.  See 

Exhibit 2 attached.  In order to cure any issues with William D. Rippy’s deposition 

transcript, in lieu of an Affidavit, Defense counsel agreed to file a verification with the 

Court thereby authenticating William  D. Rippy’s transcript, and such verification was 

filed.  Given the issues with the William D. Rippy transcript, and because the same 

reporter and the same reporting agency who handled the William D. Rippy transcript 

completed and handled the Priscilla Peterkin deposition transcript, Plaintiff’s counsel 

believed an Affidavit was the only prudent option available to the Plaintiff in order to 

clarify and/or correct any potential errors that may arise in her deposition transcript.  It 

was later found that there was an error in the Peterkin transcript which was discovered 

and corrected on June 9, 2021, one day after the hearing in the instant matter.  See 

Exhibit 3 attached.  Given the issues with the court reporter and the court reporting 

agency as well as the multiple replacement transcripts, the timing of the submission of 
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the Priscilla Peterkin Affidavit demonstrates that the Plaintiff, through her counsel, was 

attempting to avoid a sham, and not create one.   

Secondly, the Brown court held that whether “an explanation is offered for the 

statements that contradict prior sworn statements” is relevant in evaluating whether an 

affidavit is a sham.  Here, the Plaintiff presents to this Court that there was, and is no 

contradiction between her deposition testimony and subsequent affidavit.  In fact, the 

deposition and the affidavit discuss two separate issues.  Mr. Ipock, the defense 

attorney, will have the Court believe that the Plaintiff blames her fall on the palm bush 

tree.  However, nothing could be further from the truth.  In fact, the Plaintiff maintains 

that she tripped and fell on a crack in the sidewalk throughout her deposition.  The 

Plaintiff does not in her deposition or in her Affidavit state the palm bush tree “caused” 

her to fall.  The Defense attorney, Mr. Ipock, drew the Court’s attention to Prisicilla 

Peterkin’s transcript testimony on page 35 as evidence of a contradicting statement.  It 

is on page 35 that he asks Ms. Peterkin the question, “Just so I understand that, is that 

a no it did not cause --.”  First, Mr. Ipock’s question is incomplete. Secondly, one can 

only surmise that Mr. Ipock, the defense attorney, was asking the Plaintiff if the palm 

tree bush caused her to fall.  If that is the case, he is asking a peculiar question as Ms. 

Peterkin never maintained the bush itself caused her to fall.  In fact, in the sentence 

before Mr. Ipock poses this question she says, “I can’t say that it did.”  Oppositely, in 

Plaintiff’s affidavit, she says she couldn’t see the crack due to it being night time and 

due to the bush overhanging the sidewalk.  These are two very different things to a lay 

person such as the Plaintiff.  Whether the palm tree bush “caused” her fall is a “no,” to 

her in the literal sense because the palm tree bush did not cause her to fall.  Hence, she 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2021 Jun 14 7:20 P

M
 - H

O
R

R
Y

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

2604430

184



could not “say that it did.”  On the other hand, whether the palm tree bush “caused” her 

to fall in the legal sense, could very well be a “yes.”  However, that would be a question 

of fact for the jury to decide.  Mr. Ipock then offers Ms. Peterkin’s Affidavit as a 

contradiction.  This is again a misrepresentation to the Court.  In her Affidavit, the 

Plaintiff states she “could not see” the crack due to the palm tree bush.  Whether she 

could see the crack is a different question than whether the palm tree bush caused her 

to fall.  There is no contradiction here.   

Thirdly, the court in Brown believes the frequency and degree of variation 

between statements in the previous sworn testimony and statements made in the 

later affidavit concerning this fact are relevant.  In the Plaintiff’s deposition she 

affirmatively states she was walking on the right side of the sidewalk closest to the palm 

bush tree (Peterkin Dep. 52.) when she tripped and fell.  She goes on to confirm in her 

deposition testimony that Plaintiff’s Exhibit Four represents the exact place where she 

fell.  (Peterkin Dep. 52).  Plaintiff’s Exhibit Four is the same exhibit Antisha Peterkin and 

William D. Rippy both reviewed in forming their statements.  In William D. Rippy’s 

deposition, owner of Bummz restaurant, he states, “the palm bush tree is owned and 

maintained by Defendant Bummz (Rippy Dep. 22).” He then identifies the palm bush 

tree as overhanging the sidewalk.  Ms. Peterkin’s response to Mr. Ipock on page 35 of 

her deposition transcript has been incorrectly interpreted by the Defense and 

misrepresented to this Court.  It has been incorrectly interpreted because Mr. Ipock’s 

question, “Just so I understand that, is that a no it did not cause -- ” (Peterkin Dep. 35) 

was not a complete question.  We cannot be exactly sure what question Mr. Ipock was 

trying to ask Ms. Peterkin since Ms. Peterkin had previously explained to Mr. Ipock that 
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she couldn’t say the bush, without more, caused her to trip and fall.  Mr. Ipock further 

confused the witness by asking this question, a causation question about whether the 

palm tree bush itself “caused” her to fall.  Ms. Peterkin has never indicated that the palm 

bush tree itself “caused” her to fall; she has been clear that she tripped on a crack which 

caused her to fall.  In the Plaintiff’s Affidavit, she says, “Since it was both dark, and 

because a Bummz palm tree bush was overhanging the raised concrete I couldn’t see 

the danger and I tripped.”  (Peterkin Affidavit Paragraph 10).  Again, she is saying she 

tripped on the crack in the sidewalk; not the bush.  And again, she reaffirms that the 

palm bush tree overhangs the sidewalk.  Multiple witnesses have also confirmed that 

the palm bush tree overhangs the sidewalk.  Therefore, the Plaintiff’s affidavit is 

consistent with her prior deposition testimony.   

Lastly, in evaluating whether an affidavit is a sham affidavit the Court in Brown 

says the analysis must consider whether the previous sworn testimony indicates the 

witness was confused at the time.  Given the greater weight of the Plaintiff’s testimony, 

it is clear that the Plaintiff was confused by the question presented by Mr. Ipock when 

she replied, “No.” (Peterkin Dep. 35).  She was confused by Mr. Ipock’s question.  She 

knew the crack caused her to trip and fall, and not the palm bush tree itself.  While in 

law, lawyers distinguish between direct causation and proximate causation all the time; 

lay people like the Plaintiff cannot appreciate this distinction.  The Plaintiff could not say 

the palm tree bush “caused” her to trip and fall in her deposition because she believed 

the crack “caused” her to fall.  And her statement in her Affidavit that the palm tree bush 

overhung the sidewalk is a fact corroborated by multiple witnesses including the 

deponent, William D. Rippy, owner of Defendant Bummz.  The issue of proximate cause 
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is one for a jury or a judge; not the Plaintiff.  Mr. Ipock should not have asked the 

Plaintiff a confusing causation question without detailed instructions and certainly 

should not have used it as a basis for a baseless argument that the Plaintiff presented a 

“sham” affidavit.  

Even if the Court believes a true conflict exists between the Plaintiff’s deposition 

testimony and her affidavit and chooses to disregard the Plaintiff’s affidavit; the 

Affidavits of Antisha Peterkin and Calian Tate as well as the Deposition of William D. 

Rippy provide more than enough evidence to support a denial of Defendant Bummz’ 

Motion for Summary Judgment.   

 
 
 
     The Deyaska Spencer Law Firm, LLC  
 
 
 

s/Deyaska Spencer     
Deyaska Spencer (SC Bar No.: 102107)    
spencer@deyaskalaw.com     
The Deyaska Spencer Law Firm    
1556 Sunnyside Drive    

 P.O. Box 6763 (29260)     
Columbia, SC  29204     
Off: (803) 764-3639     
Fax: (855) 416-6758 

                    Attorney for Plaintiff 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF HORRY 
 

  
IN THE COURT OF COMMON PLEAS 

 
Civil Action No.: 2020-CP-26-04430 

Priscilla Peterkin,  
 
  Plaintiff, 
  
 v.  
 
Bummz Beach, LLC, City of Myrtle 
Beach, and Bummz on the Beach, Inc., 
Individually and d/b/a Bummz on the 
Beach Café, 
 
                                     Defendants. 

 
 

BUMMZ ON THE BEACH, INC., 
INDIVIDUALLY AND D/B/A BUMMZ ON 

THE BEACH CAFÉ’S MEMO IN 
OPPOSITION TO PLAINTIFF PRISCILLA 
PETERKIN’S MOTION TO RECONSIDER 

 
 

 
 Pursuant to Rule 59, SCRCP, Plaintiff Priscilla Peterkin (“Plaintiff”) has filed a Motion to 

Reconsider (“Motion”) the Court’s grant of summary judgment in favor of Bummz on the Beach, 

Inc., Individually and d/b/a Bummz on the Beach Café (“Defendant” or “Bummz”).1  In her 

Motion, Plaintiff argues that she did not submit a sham affidavit to survive summary judgment and 

further argues that, even if the affidavit is excluded, the affidavits of Antisha Peterkin and Calian 

Tate and the deposition testimony of William D. Rippy constitute evidence sufficient to meet her 

burden in responding to the motion for summary judgment.  As set forth below, the Court properly 

considered the Defendant’s motion for summary judgment and the Plaintiff’s response to it and 

the Motion should be denied.  

BACKGROUND 
 

This is a trip and fall case.  As admitted in the Motion, Plaintiff “tripped and fell on a crack 

in the sidewalk.”  (Motion at 4).  The City of Myrtle Beach has admitted in its responses to 

Requests for Admission that it maintains the sidewalk where Plaintiff alleges she fell.  It is not 

disputed that Defendant leases the restaurant adjacent to the sidewalk in question, and there is no 

1 As a technical matter, the motion was filed prior to the entry of the order.  
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dispute that Plaintiff was not a customer of Defendant and that Defendant’s restaurant was closed 

at the time of the fall.   

As to the specific mechanism of Plaintiff’s fall, despite repeated questioning, Plaintiff has 

been unable to articulate why she fell other than noting a crack in the sidewalk and/or that the 

sidewalk was raised.  In her deposition, she was asked the following: 

Q: All right.  Just one little quick follow-up.  I’ll throw this picture up here.  
All right.  This is back to that picture we were looking at earlier.  It’s marked as 
Plaintiff’s Exhibit Four, but I’ll – I think it’s Number 1 for our transcript purposes.  
Do you see on the right-hand side a palm bush or some other shrubbery.  Do you 
see that on the right? 
 
A: Uh-huh. 
 
Q: Did that cause you to fall? 
 
A: I can’t say that it did. 
 
Q: Just so I understand that, is that a no it did not cause – 
 
A: No. 
 
Contradicting this unqualified response in her sworn deposition given March 9, 2021, 

Plaintiff filed an affidavit on June 3, 2021, immediately prior to the hearing on the Defendant’s 

motion for summary judgment, which states: “Since it was both dark, and because a Bummz palm 

tree bush was hanging over the raised concrete I couldn’t see the danger and I tripped.”   

ARGUMENT 

 Plaintiff argues that the Court has mischaracterized her affidavit as a sham affidavit and 

that it should be considered.  She does not contest the law applied by the Court, and she cites the 

same case applied by the Court, Cothran v. Brown, 357 S.C. 210, 218, 592 S.E.2d 629, 633 (2004).  

(Motion at 2).    
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Instead, she contests the Court’s application of the Cothran factors to the circumstances 

surrounding the affidavit.  With respect to the Cothran analysis, Plaintiff was required to make her 

arguments prior to filing her motion to reconsider.  Rule 59(e) is not a proper mechanism for 

advancing new arguments.  See Hickman v. Hickman, 301 S.C. 455, 456, 392 S.E.2d 481, 482 (Ct. 

App. 1990).   

As an initial matter, the portions of the Motion on pages 2-3 relating to court reporting are 

unavailing because Plaintiff does not contend the deposition testimony at issue was erroneous, nor 

does the portion of the affidavit at issue relate to court reporting.  The Motion references correcting 

the spelling of deponent’s name and the name of the deposing counsel and adding the court 

reporter’s verification for the deposition of William Rippy (the owner of Bummz) and two 

corrections made by the court reporter to the Plaintiff’s deposition.  These corrections are 

recounted in the attached affidavits of Solange Ruiz-Uribe, which verify that no further errors were 

found in either transcript.  (Attached as Exhibit 1).  As set forth by Ms. Ruiz-Uribe with respect 

to the Plaintiff’s deposition,  

 

Plaintiff’s affidavit makes no mention of any court reporting concerns, and the portion of the 

deposition at issue was unchanged and has been verified by the court reporter.  As such, these 

arguments have no bearing on the Court’s ruling and fail under the “overriding rule of civil 
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procedure which says: whatever doesn’t make any difference, doesn’t matter.”  McCall v. Finley, 

294 S.C. 1, 4, 362 S.E.2d 26, 28 (Ct. App. 1987).   

With respect to the Plaintiff’s argument that there is no contradiction, the argument is 

directly refuted by the language quoted above from the deposition and the affidavit.  The question 

is direct and asked without objection, and the contradiction in the pre-hearing affidavit is clear.  

Plaintiff’s argument attempts to twist these facially inconsistent statements into something other 

than what Plaintiff testified in her deposition and signed in her affidavit.   

Further, with respect to the “frequency and degree of variation” as argued on page 5 of the 

Motion, the layout of the area in question is not in dispute.  Defendant agrees that there is a palm 

bush.  Yes, the testimony on these points has been consistent.  The testimony with respect to 

causation, on the other hand, has not.  Plaintiff reversed her position between the time of her 

deposition and her affidavit in response to Defendant’s motion for summary judgment.  It is that 

testimony that was dispositive in the Court’s ruling. 

Lastly, Plaintiff’s lawyer now attempts to create an argument relating to confusion.  This 

argument does not create a factual issue.  S.C. Dep’t of Transp. v. Thompson, 357 S.C. 101, 105, 

590 S.E.2d 511, 513 (Ct. App. 2003) (“Arguments made by counsel are not evidence.”).  The 

deposition questions and the affidavit testimony are clear.  There is not any facial indication of 

confusion.  Nor does the Plaintiff state in her affidavit that she was confused.  This is a new 

argument raised by counsel at the Rule 59 phase.  As such, it is improper and the Court correctly 

found in its order that “no confusion is alleged by the Plaintiff.” 

Plaintiff further argues that the affidavits of Antisha Peterkin and Calian Tate and the 

deposition of William D. Rippy create “enough evidence” to defeat summary judgment.  No 

argument, analysis, facts, or law are provided to the Court to support this statement.   
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The elements of Plaintiff’s claim against Defendant are not in question: “To recover 

damages for injuries caused by a dangerous or defective condition on a storekeeper’s premises, the 

plaintiff must show either (1) that the injury was caused by a specific act of the respondent which 

created the dangerous condition; or (2) that the respondent had actual or constructive knowledge 

of the dangerous condition and failed to remedy it.”  Garvin v. Bi-Lo, Inc., 343 S.C. 625, 628, 541 

S.E.2d 831, 832 (2001).  Here, Plaintiff has failed to present evidence on these two points, and 

specifically the threshold issue of any specific act on the part of the Defendant that caused 

Plaintiff’s injury. 

Antisha Peterkin’s affidavit makes no mention of Bummz, nor does it reference any 

vegetation.  Similarly, Calian Tate’s affidavit says only “[s]he fell hard when she tripped on a 

crack in the sidewalk in front of Bummz” and does not reference any vegetation.  The deposition 

of William R. Rippy includes a description of the area, but no testimony as to a specific act on the 

part of Bummz that may have injured Plaintiff.  South Carolina is not a res ipsa state.  See Nguyen 

v. Uniflex Corp., 312 S.C. 417, 420, 440 S.E.2d 887, 889 (Ct. App. 1994).  The fact that Plaintiff 

fell is not enough.  In responding to Defendant’s properly made and supported motion for summary 

judgment, Plaintiff bears the burden of showing a genuine issue of material fact linking her 

damages to some conduct by Defendant.  See Rule 56(e), SCRCP; Belton v. Cincinnati Ins. Co., 

360 S.C. 575, 580, 602 S.E.2d 389, 392 (2004).  She has not done so.  

CONCLUSION 

 The Court properly exercised its discretion in applying the Cothran factors and excluding 

the Plaintiff’s affidavit.  In addition, the Court was correct in granting Defendant’s motion for 

summary judgment.  There has been no evidence presented that would show a genuine issue of 

material fact for trial as to Defendant.  For all of these reasons, the Motion should be denied. 
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      Respectfully submitted, 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
June 24, 2021 
Columbia, South Carolina 

 HAYNSWORTH SINKLER BOYD, P.A. 
 
/s/ Charles E. Ipock 
       
Roopal S. Ruparelia (SC Bar No. 16003) 
1201 Main Street, 22nd Floor 
Post Office Box 11889 (29211-1889) 
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(803) 765.1243 - fax  
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Charles Epps Ipock (SC Bar No. 101258) 
135 S. Dargan Street, Suite 300 
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(843) 669.3815 - fax 
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GENERAL AFFIDAVIT 
__________________________________________ 
State of State Carolina

County Horry


	 I, Solange Ruiz-Uribe, Court Reporter do hereby swear under oath that the 
following changes should be made to the March 9, 2021 transcript of Patricia 
Peterkin:


1. Page 25, Line 17 from:."earlobe down to" should be: "earlobe going down 
to".


2. Page 57, Line 3 from: "than when you" should be "than where you".


No further errors were found in the transcript. 


Under penalty of perjury, I hereby declare and affirm that the above stated facts, 
to the best of my knowledge, are true and correct.


DATED this 9th Day of June, 2021. 


	 	 	 	 	 	 	 _________________________________

 	 	 	 	 	 	 	 Signature


	 	 	 	 	 	 	 Solange Ruiz-Uribe

_________________________________


	 	 	 	 	 	 	 Printed Name	 
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STATE OF SOUTH CAROLINA

                           COURT OF COMMON PLEAS 

COUNTY OF HORRY 

----------------------------x

PRISCILLA PETERKIN,

Plaintiff,

)
)
)
)

vs. )
)

Transcript of Record
2020-CP-26-04430

BUMMZ BEACH, LLC,

Defendant.

)
)
)

----------------------------x 

June 8, 2021

DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

B E F O R E:

The Honorable Steven John, Presiding Judge

A P P E A R A N C E S:

Deyaska Spencer, Esq.
Attorney for the Plaintiff

Charles Ipock, Esq.
Attorney for the Defendant

Court Reporter:  Bobbi Fisher, RPR 
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I N D E X

WITNESS/DESCRIPTION   PAGE

MOTION FOR SUMMARY JUDGMENT 5

RULING 16

CERTIFICATE OF REPORTER 21
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E X H I B I T S

None.

COURT REPORTER LEGEND

Dash (--) Indicates an interruption in speech

Ellipses (...) Indicates trailing off in speech

(ph) Indicates phonetic word

[Verbatim] Indicates the word is said as written

(Indiscernible) (DCRP only) Indicates word(s) is not known 
due to audio recording quality  
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P R O C E E D I N G S

(Whereupon, the following proceedings started at 3:15 p.m.) 

THE COURT:  The next one I see is Bummz on the Beach, 

Inc., individually.  Let's see, Priscilla Peterkin vs. Bummz 

on the Beach, LLC.

All right.  Counsel, do you want to come forward?  State 

your name for the record and the party you represent, please.

MR. IPOCK:  Judge, forgive me, I am Bummz on the Beach.  

I'm their counsel, Charles Ipock with Haynsworth, Sinkler, 

Boyd.  And this is our motion for summary judgment.

THE COURT:  All right.  And on the other side, ma'am?  

MS. SPENCER:  Good afternoon, Your Honor.  My name is 

Deyaska Spencer.  I represent the plaintiff, Ms. Priscilla 

Peterkin.  I do have a housekeeping matter I'd like to bring 

to the Court's attention. 

THE COURT:  Sure. 

MS. SPENCER:  Your clerk of court's office is really 

wonderful, by the way.  In order to accommodate the request of 

numerical exhibits, we uploaded our 23 exhibits, not 971 like 

some other people, in three separate uploads.  So you may have 

a little bit of difficulty finding them.  We do have hard 

copies of everything if Your Honor would like. 

THE COURT:  If you just kind of tell me what it is that 

you're referring to, then I can look in the clerk's electronic 

file and find it.  It just might take me a little bit of time 
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to do that. 

MS. SPENCER:  Thank you, Judge.  

THE COURT:  All right.  Mr. Ipock, it's your motion.  Be 

glad to hear from you.

MOTION FOR SUMMARY JUDGMENT

MR. IPOCK:  Thank you.  Again, Judge, Charles Ipock, 

Bummz on the Beach, d/b/a Bummz on the Beach Cafe.  Judge, my 

client is an oceanfront property downtown on the beach here at 

Myrtle Beach and is moving for summary judgment purely because 

there's just simply not a genuine issue of material fact.  

High-level 30,000-foot view here, Judge:  In 2018, 

Plaintiff, who was out of state, came to the beach, took a 

stroll downtown.  At about 11ish p.m. with family, turned 

around, crossed Ocean Boulevard, and started heading back 

toward her hotel.  So she's walking down the sidewalk in 

downtown and falls.  

On the side adjacent to where she falls -- she's on the 

sidewalk -- is my client's restaurant.  She's not a customer 

there.  She's not a patron there.  She has nothing to do 

whatsoever with my client's restaurant.  In fact, my client's 

restaurant is closed because it's midnight about when she 

fell.

So the plaintiff has sued my client who fell on the 

sidewalk and is suing the adjacent landowner, who is my 

client.  My client also does not own the dirt.  He rents the 
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building and the restaurant there.  

So, again, high-level here:  My client and adjoining land 

lessee have been sued for a premises liability matter where 

Mrs. Peterkin fell on the sidewalk.  If you grant our motion, 

Judge, you're not closing the doors to the courthouse.  The 

City of Myrtle Beach is a defendant in this case and they're 

actively engaged in this case.

Judge, also importantly, despite repeatedly being asked 

in her deposition:  What did you fall on?  How did you fall?  

Doesn't know.  Just simply doesn't know, Judge, as to her 

falling on the sidewalk.

So, Judge, what's the law?  As you know, premises 

liability, to recover damages for injuries caused by a 

defective or dangerous condition on a storekeeper's premises 

-- again, client doesn't own the dirt.  Let's say the 

storekeeper's premises, the plaintiff must show, one, that the 

injury was caused by a specific act of the defendant which 

created the dangerous condition.  Well, Plaintiff doesn't know 

what caused her to fall.

Two, that the Respondent had actual or constructive 

knowledge of the dangerous condition and failed to remedy it.  

Again, Judge, Plaintiff can't articulate what caused her to 

fall.  

In addition to all of this, Judge, requests to admit were 

sent out to the City of Myrtle Beach, and they readily admit 
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the City of Myrtle Beach maintains the sidewalks that are  

within the right-of-way of North Ocean Boulevard, and it 

readily admits that's where she fell.  

Judge, this is just simply not a case where my client had 

any sort of duty, not subjecting my client to liability under 

the law.

One item of note, Judge, as Plaintiff's counsel 

mentioned, numerous things were filed in opposition to this, 

one of which was an affidavit of Plaintiff.  Judge, I have a 

copy of her deposition here.  I have highlighted, tabbed.  

What I'll reference to you, Judge -- may it please the Court?  

THE COURT:  Yes, sir.  

MR. IPOCK:  All right.  Mr. Ipock, that's me.  Question:  

"Just one little quick follow-up."  This is on the tab, page 

35, Plaintiff's deposition.  "This is back to the picture we 

were looking at earlier.  It's marked as Plaintiff's Exhibit 4 

but it's No. 1 for our transcript purposes.  Do you see on the 

right-hand side a palm bush or some other shrubbery?  Do you 

see that on the right?"

"Uh-huh." 

"Did that cause you to fall?"

Answer:  "I can't say that it did." 

"Just so that I understand, is that a no, it did not 

cause you to fall?"

"No." 
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THE COURT:  Okay. 

MR. IPOCK:  So surely in an attempt --

THE COURT:  You said something about an affidavit. 

MR. IPOCK:  Yes, sir, Judge.  This is the affidavit that 

Plaintiff just filed in what could only be a classic case of a 

sham affidavit.  Item 10, "Since it was both dark and because 

a Bummz palm tree bush was hanging over the raised concrete, I 

couldn't see the danger and I tripped."  The polar opposite 

testimony that she spot-on was questioned about in her 

deposition, she changes.  And why is she changing it, Judge?  

Now, her sham affidavit says, I'm walking down the sidewalk 

that's owned by City of Myrtle Beach.  A palm tree over here, 

she's now saying in her affidavit, caused her to fall.  

I asked her to make sure that we had clear testimony at 

this point, and now this affidavit has been filed.  It's a 

sham affidavit, Judge.  I have the case law right here.  I 

have tabbed and highlighted it as well, and I'll provide a 

copy to Plaintiff's counsel, and I have a copy for you as 

well, Judge, if you'd like to see it.  

Judge, I know you know this case well.  There's various 

and sundry particulars noted as to what the sham affidavit 

will check the boxes on all.  Judge, this is the kind of 

material fact right in this case.  There's no expert saying 

what was defective.  There's nothing in the record of showing 

anything was defective.  In fact, Plaintiff again can't point 
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to anything being defective, and, Judge, we don't maintain the 

sidewalk anyway.

So this affidavit was set forth, but again, we're 

checking all the marks here.  Cothren vs. Brown is looking at 

-- you know, they're asking the question -- I love the last 

one:  "When, in relation to summary judgment, the affidavit is 

submitted."  Again, it's -- right now, Judge, again, it 

appears for the sole purpose of trying to defeat summary 

judgment.  

Again, to be clear, the courthouse doors are not going to 

be shut for Mrs. Peterkin.  The City of Myrtle Beach is 

engaged, involved, so on and so forth, Judge.  For these 

reasons, we'd ask you to grant us summary judgment in this 

matter. 

THE COURT:  All right.  

All right, Ms. Spencer.  Be glad to hear from you, ma'am.  

MS. SPENCER:  Thank you, Your Honor.  Summary judgment is 

proper if viewing the evidence in the light most favorable to 

the nonmoving party, which is my client, Priscilla Peterkin.  

There's no genuine issue of material fact, and the moving 

party is entitled to judgment as a matter of law.  And we also 

know in cases applying preponderance of the evidence, burden 

of proof, the nonmoving party is only required to submit a 

mere scintilla of evidence in order to withstand a motion for 

summary judgment.  It is the party seeking summary judgment 
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who has the initial responsibility of demonstrating the 

absence of a genuine issue of material fact.

Summary judgment, if proper -- is proper if no genuine 

issue of material fact exists.  Here, whether the overgrown 

palm tree bushes, which overhung the sidewalk, thereby leading 

to my client to trip-and-fall, that is indeed a question of 

fact.  

Mr. Ipock pointed to Ms. Peterkin's deposition, and he 

indicated that she, in her deposition, was asked did the palm 

tree bush itself cause her to fall.  She said, I can't say 

that it did but she also didn't say that it didn't.

The issue here, Your Honor -- and I just want to bring 

your attention to the memo that was filed.  The plaintiff did, 

in her deposition, state that she fell when she was heading 

back to the hotel.  That's on her deposition, page 14, line 11 

of her deposition.  It's Exhibit 18.  

She further testifies, "So we were walking back from my 

little walk, and right after I passed the entranceway of Bummz  

Beach where you can go into the door a few steps up, I just 

felt my right foot tip forward.  So I thought I could break my 

fall if I put my hand down but it was just -- it happened too 

fast.  You know, I fell so fast."  That's in her deposition at 

page 15, lines 9 through 15.

And the affidavit which opposing counsel referenced, she 

states, "Most of my family members were behind me when I 
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tripped and fell, and they witnessed my fall."  That's 

Peterkin affidavit paragraph 11.

So there were multiple witnesses who saw her 

trip-and-fall over the crack, the same crack where this palm 

tree bush overhung.  Two of the witnesses, one of which is a 

lawyer, her daughter, Antisha Peterkin, the other, Calian 

Tate, both in their affidavits, identify the crack in the 

sidewalk which is exactly the place where the palm tree bush 

overhangs as the exact place with Ms. Peterkin tripped and 

fell.  

Calian Tate is a friend of the family.  The daughter is a 

lawyer.  She clearly knows that testifying and giving an 

affidavit is, obviously, you know, it's an oath.  She took an 

oath to give it.  Both of these witness affidavits are 

attached hereto.  

Antisha states in her affidavit, "My mom tripped and fell 

on a crack in the sidewalk, which is represented in 

Plaintiff's Exhibits 4, 5, and 6."  So Antisha's affidavit is 

Exhibit 1.  If the Court needs a copy, I'm happy to provide 

one. 

THE COURT:  All right.  Hold on a second.  Let me see if 

I can find it here.  

All right.  So this is the affidavit of Antisha Peterkin?  

MS. SPENCER:  That's correct, Your Honor.

THE COURT:  All right.  Where is it that you want to 
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point me to?

MS. SPENCER:  All right.  In Antisha Peterkin's 

affidavit, she identified -- 

THE COURT:  Which paragraph?  What's the number of the 

sentence and paragraph?

MS. SPENCER:  It's paragraph 6, Your Honor. 

THE COURT:  6.  Okay.  Great.  

MS. SPENCER:  Paragraph 6 says, "My mom tripped and fell 

on a crack in the sidewalk, which is represented in 

Plaintiff's Exhibits 4, 5, and 6."  

If Your Honor looks at the attached exhibits that she 

referenced in her affidavit, Your Honor can see the crack, 

which is -- it's marked as Plaintiff's Exhibit 4; it was used 

in prior deposition testimony. 

THE COURT:  I see it. 

MS. SPENCER:  You can also see the crack in 5, with the 

bush overhanging it there, and you can see it in 6.  So this 

young lady, who is certainly competent and was there 

testifying on -- she's testifying on her own personal 

knowledge that she saw her mom trip-and-fall on the crack 

where the palm tree bushes are.  

She also in her affidavit, she says in paragraph 9, when 

her mom fell, she rolled from the place where she originally 

fell.  There are additional photographs that are in other 

depositions that show Ms. Peterkin on the ground, being 
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attended to by EMS personnel.  She is not at that point in the 

place where she fell.  She rolled when she fell.

This affidavit of Antisha Peterkin -- also in paragraph 

15, she says that she went back to Myrtle Beach September 

2020, and the crack is still there.  So this crack is in the 

sidewalk and that is exactly where she fell.  Now, that's 

important, Your Honor, because the owner of Defendant Bummz 

gave a deposition, William D. Rippy, and he provided testimony 

in his deposition that the palm tree bushes are maintained by 

him.  In Defendant William Rippy's deposition, when questioned 

about the palm tree bush overhanging the sidewalk, he says, 

"It overhangs, yeah."  That's deposition page 22, line 10.

He goes on to say, "It hangs into the sidewalk."  That, 

again, is William D. Rippy, owner of Bummz Beach.  This is 

page 22, line 6 of his deposition.

When I asked him who maintains the palm tree bushes, he 

says, "We do."  Again, that's deposition page 22, line 18.

In light of the above, Your Honor, there is a genuine 

issue of material fact that we believe only a trier of fact 

can resolve.  The question is:  Did Ms. Peterkin fail to see 

the crack because there was a palm tree bush there or how did 

the palm tree bush and the crack together -- we believe that 

the palm tree bush and the crack together likely may have 

caused Ms. Peterkin to suffer the fall resulting in injuries 

to her person.
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Your Honor, I do have additional exhibits and testimony 

that I can go into, but the evidence presented shows that 

Ms. Peterkin, who is a resident of North Carolina, who is 

visiting Myrtle Beach, who left her hotel, she crossed over 

across the street, walked down on the opposite side of the 

road down to the Ferris wheel with her family and friends, 

with multiple people, and that they managed to make it from 

the hotel down to the Ferris wheel without incident.  But on 

the way back, they were walking on the sidewalk that is 

adjacent to both Bummz Beach -- they would have to pass Bummz 

Beach first to make it to her resort, The Breakers.  And while 

walking on the sidewalk coming back up from the Ferris wheel, 

she was walking close to the right.  That's also testimony 

that she gave in her deposition.  And that, because she was 

walking to the right with other people behind her, she tripped 

on this uneven sidewalk where these palm tree bushes were.  

And that's our theory, but for the palm tree bushes, 

perhaps the crack would have been more easily discoverable, 

and we believe the defendant Bummz is responsible by their own 

admission for maintaining these palm tree bushes.  

And this is a restaurant that holds itself out as a beach 

bar hangout, and it has multiple walking paths around it.  

They tout accessibility to the beach, walking ability to and 

from.  We believe that evidence supports that they should 

certainly maintain the vegetation on the property.  That's all 
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I have, Your Honor. 

THE COURT:  Thank you, ma'am.

Mr. Ipock, a brief reply?  

MR. IPOCK:  A brief retort.  Judge, I think the Court 

will be happy to hear that, on a lot of those points, there's 

actually not disagreement.  Let's, for purposes of summary 

judgment, say there's a crack.  Okay.  So what?  

My client is a lessee of an adjoining landowner, and as 

to this -- now this kind of new exactly-as-she-stated theory 

of a palm tree, which she's admitted under oath had nothing to 

do with her fall, now that's their theory of it somehow 

obscuring a crack that is owned and maintained by the City of 

Myrtle Beach.

Judge, we go back to the law.  How does that come 

together?  The law says, to recover for damages by this 

plaintiff, there's got to be a defective or dangerous 

condition that was caused by a specific act of us or that we 

had actual or constructive knowledge.  And that's assuming you 

are the landowner, which we're not.

So, Judge, you have got to have, at summary judgment, not 

just theory.  You have got to have some amount.  You have got 

to have a scintilla, not just an argument.  You've got to have 

a scintilla of evidence, not just a scintilla of a theory.  

You've got to have evidence.  And there's simply no evidence 

here.  
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When asked this very question, knowing today we're going 

to be here arguing this very point, "Did that palm tree have 

anything to do you with you falling," and she says no.  And we 

have a sham affidavit, knowing how important that question 

was.  

Judge, we're simply entitled to summary judgment on this 

issue, and, again, she'll have her day in court with the City 

of Myrtle Beach.

THE COURT:  All right.  Thank you.  

MS. SPENCER:  Your Honor, just a brief reply.  The 

photographs show that the palm tree bushes clearly overhang 

the crack in the sidewalk.  And William D. Rippy, the owner of 

Bummz Beach, clearly says in his deposition testimony that it 

is his job to maintain the palm tree bushes, and but for his 

failure to maintain those bushes, perhaps the crack in the 

sidewalk would have been more easily discoverable by someone 

walking there.

RULING

THE COURT:  Thank you, ma'am.  The motion of summary 

judgment in this matter was filed March 23rd, 2021.  The 

deposition of Ms. Priscilla Peterkin was had on March 9th of 

2021.  The affidavit was filed on -- or dated, I'm sorry, 

notarized on June 3rd, 2021.  

In her deposition, Ms. Priscilla Peterkin is asked a 

question:  "This is back to that picture we were looking at 
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earlier.  It's marked as Plaintiff's Exhibit 4, but I think 

it's No. 1 for our transcript purposes.  Do you see on the 

right-hand side a palm bush or some other shrubbery?  Do you 

see that on the right?"  

"Uh-huh." 

"Did that cause you to fall?"

"I can't say that it did." 

"Just so I understand that, is that a no, it did not 

cause?"

"No." 

In her affidavit, you know, barely or not even two and a 

half months later, not even three months later, she says, 

"Since it was both dark and because a Bummz palm tree bush was 

hanging over the raised concrete, I couldn't see the danger 

and I tripped."

Another witness, whose affidavit was given -- and that is 

Antisha Peterkin, as I understand, the daughter of the 

plaintiff, says, "My mom tripped and fell on a crack in the 

sidewalk, which is represented in Plaintiff's Exhibits 4, 5, 

and 6."  Those are attached to the affidavit.  

The pictures show a crack, couple strands of what appears 

to be a palm bush on the side of the picture.  Apparently, the 

owner of the establishment -- not the owner of the property 

but the owner of the establishment did admit that he is 

responsible for maintaining the palm tree or the property.  
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That would be in conjunction with the affidavit of 

Ms. Priscilla Peterkin more than sufficient to defeat a motion 

for summary judgment.  But not even three months prior, the 

plaintiff was asked a specific question and said, "Regarding 

the palm bush, did that cause you to fall?"  

"I can't say that it did."  

"Just so I understand that, is that a no, it did not 

cause?"  

Answer:  "No."

Clear question.  Clear answer.  She says the palm did not 

cause her fall.  The filing of an affidavit diametrically 

opposed to that answer, the Court hereby declares to be a sham 

affidavit prepared solely for the purposes of defeating a 

motion for summary judgment.  The Court gives no credence to 

the affidavit of Ms. Peterkin that is filed in opposition to 

the motion for summary judgment finding it to be diametrically 

opposed to sworn testimony she gave under oath on the issue in 

question.

Based on that, there are no facts in dispute that would 

cause the Defendant Bummz Beach LLC; Bummz on the Beach, Inc.; 

d/b/a Bummz on the Beach Cafe to remain a party to this 

action -- 

MS. SPENCER:  Your Honor, if I may -- 

THE COURT:  Ma'am?  

MS. SPENCER:  Your Honor, the question Mr. Ipock -- 
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THE COURT:  I appreciate you don't agree with me.  Thank 

you.

Mr. Ipock, prepare a proposed order to that effect.  

Electronically file it within seven days of today's date.  

Send it to opposing counsel.  Please note it to my attention.  

Thank you very much.

MR. IPOCK:  Thanks, Judge.  

MS. SPENCER:  Your Honor, for the record, may I bring the 

Court's attention to a matter?  

THE COURT:  Sure. 

MS. SPENCER:  Your Honor, we had multiple issues with the 

transcript testimony of William D. Rippy.  Ms. Peterkin's 

affidavit was filed not as a sham.  It was filed after we had 

to work day and night to cure a problem with the deposition 

transcript opposing counsel knew or should have known existed.  

Mr. Rippy's deposition transcript arrived at my office 

with a misspelled name.  We worked that their court reporting 

agency on May 24th to get it corrected.  We then received in 

the mail on June 1st another transcript from this very same 

reporting office, and in that particular transcript, it stated 

that the deposition was taken by the defendant.  Another 

problem.

So, again, Your Honor, the issues that we had to deal 

with to clear things that the defense should have worked on 

prior to -- because they knew about the misspelling in the 
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transcript -- they were certainly -- 

THE COURT:  Are you telling me, ma'am, that the court 

reporter either deliberately or unintentionally did not 

properly take down the question and answer of Priscilla 

Peterkin on March 9, 2021?  Is that what you're telling me?

MS. SPENCER:  Your Honor, I'm telling you that we had 

multiple issues -- 

THE COURT:  The only issue that can be -- 

MS. SPENCER:  The authenticity of the transcript -- 

THE COURT:  -- regarding this is whether or not she 

adequately and properly took down the exact answers and 

questions.  If you can present to the Court evidence such as 

the original recordings that prove the question and answer are 

not as reflected in the deposition given to the Court, then 

you might have grounds for a motion for reconsideration.  

Okay?  You have to show that's not accurate.  

She clearly answers a question, the question at the heart 

of the matter, and does not state in any fashion that Bummz on 

the Beach is responsible.  Clearly says "no."

Now, if that question and answer are not properly 

recorded down here, present that proof to the Court.  Thank 

you, ma'am.  

MS. SPENCER:  Thank you, Judge.

(At 3:43 p.m., the above hearing concluded.)
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