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Respondent-Appellant (“Condustrial”) hereby offer the following Reply in response to
Appellant-Respondent’s (“Turner”) Brief. This Reply will specifically focus on the applicability
of the contract between Condustrial and SCDC to the issue of whether Turner is an employée or
independent contractor.

1. The Agreement between SCDC and Condustrial does not establish that Turner
was Condustrial’s employee.

Turner’s reliance on Sellers v. Tech Services Inc., 421 S.C. 30, 803 S.E.2d 731 (Ct. App. 2017)

for the proposition that the agreement between SCDC and Condustrial (CI’s Exhibit G pp. 253-
260) tends to prove Turner is an employee is sorely misplaced. In that case, Tech Services (Sellers’
alleged employer) repfesented to the City it was bidding a job for that Tech Services did not use
subcontractors or independent contractors for purposes of securing necessary permits for the job
in question. Sellers argued that Tech Services was essentially “holding him out” as its employee
via these representations. However, Sellers is fundamentally different than the instant case because
representations regarding the nature of one’s workforce in that case is an entirely different matter
than contractual terms between parties to which Turner was not even privy. Here, Turner was not
a party to the contract between Condustrial and SCDC, was not an intended third-party beneficiary
to the cont‘réct, and there is no evidence in the Record that she even knew of its existence, much
less its substance, prior to this claim arising. As such, Claimant cannot benefit from its terms. See
Bob Hammond Constr, Co. v. Banks Constr. Co., 312 S.C. 422, 424, 440 S.E.2d 890, 891 (Ct.
App. 1994) (holding that a third person not in contractual privity with the contracting parties has
no right to enforce the terms of a contract unless the contracting parties intended to create a direct,

rather than an incidental or consequential, benefit to that third person); See also Allen v. Phinney

Oil Co., 241 S.C. at 178, 127 S.E.2d at 451. (an employee is not chargeable with the legal



~ consequences of the_la_rrangéme‘rrt between purported employers ex‘céptl as is known and approvod :
by him). | |
Moreover, Claimant’s interpretation of the-agreement.between Si_CDC and Condustrial on
this;poirit is erroneous regardless. Turner assorts the contract requires that Condustrial only. assign
', employee nurses to work at SCDC. This contentxon 1s contrary to the plain Ianguage of the
preamble to the contract, whlch states the followmg 1) “WHEREAS, SCDC desires to engage the
~services of Contractor to provide medical stafﬁng personnel as an independent contractor:,” and
2) “WHEREAS, Contractor desires to provide medical staffing personnel as an independent
contractor under the terms .and conditions sot out in the Agreement.” (emphasis added).
[Claimant’s APAs p. 254]. From the outset it is crystal oloar that tho.contract does not preclucle
assignmellt. of irrd'epénclcntl cootréctor, nurses to ’S.Cl).C; Condustrial is free to assign cmployce
nurses and/or irrdependent contractor nurses. Tho agreement does subsequently stato that “RI\l ’s;
LPN’s, assigned to SCDC by (lo'ntrac_tor are employees of Contractor-and not SCDC.” The uso of
the term “are” in this context, inétea_'d of “must be” or “shall be,” is significant because it clearly
indicates SCDC is more concerned about deflecting liability arising out of its possibleemployr’n'ent‘
 relationship with these liurses than the nature of their relationshlp with Condustrial.

This interpretartiorl is e'videhcéd by subseqo‘ent language regardlng Condustrial’s responsibility
for wage paymen’l lssoés, working conditions, payroll tax withholdings, other admiinistrative
functions, unemployment insurance, and, of -cour's_'el, workers compensation coverage. Speciﬁcally,
the agreement states Condustrial “shall provrde ‘workers compensatlon msurance ooverage for

' 'Contractor S employees who are assrgned to SCDC ” Agam, this language is not a prohlbltron
against ass1gnment of 1ndependent contractor nurses in accordance with the preamble to the

agreement. This provlsion only means that in the event Condustrial assigns employee nurses to



| 'SCDC such nurses will bc covered under the Act Condustrlal’s provrslon of mdependent“ |

'contractor nurses alleviates SCDC’s concerns regardlng 1ts possrble worker’s compensatlon

- hablhty because an mdependent contractor is not subJect to ‘the workers compensation laws

Indeed ;- SCDC itself ¢ concurs wrth Condustrral.’s posrtlon that Tuner is an mdependent contractor :
‘and not an employee The absence of any unequlvocal contractual term or condrtron mandatmg
that nurses assrgned to SCDC shall be under the dlrectlon and- control of Condustrlal is ﬁthherA '
proof that the contract permrts Condustrlal’s use of mdependent contractor nurses.

| Finally, the ensuing relatlonshlp be,tween SCDC and Condustnal over 'the .seve'n years.
followrng executron of the contract in 2008 conﬁrms SCDC’s belief that the nurses were indeed

1ndependent contractors not subJect to the Act See Weisz Graphrcs D1v of Fred B Johnson Co.

V. Peck Industnes Inc 304 S.C. 101, 403 S E 2d.146 (Ct. App. 1991)(1n commerclal contracts for»
provrsron of goods a course of performance between the partres whrch is accepted or acquiesced.
to. w1thout‘object10n by a party w1th opportumty to ob_]ect is relevant to determme the meanmg of
a prior agreement) This subsequent course of performance between SCDC and Condustrtal is
especially probative when the ‘contract is arguably amblguous in hght of its references to both
mdependent.contractors,” “contract nurses,” and “employees.”'Spectﬁc.ally, 1tL_1s undisputed that |
following execution‘ of 'the contract ‘SCD.('E _never reduested certificates. of insurance from
Condustrral conﬁrrr“iing'the nurses were co'vered' employee's under th'e_ Act The reason for that |
failure is self-evi_dent— SCDC knew the nurses_'were..independent contractors. "

* Next, Condusttial’s owner/presiden_t, Tony Durham, testiﬁed t'hatghe had an issue with the
a_greement’-s ‘subse'quent reference to “employees” but }ie co'ntinued w1th the agreernent because

_ the form was the “exact sa.me Contrac >that had been provrded from the former company and “they

" all knew it was independent contractors ” H T 51-52, 71:72, 74, 150. Durham further descnbed '



his subsequent dealings with SCDC confirming their knowledge that the contract nurses were
considered independent contractors. H.T. 51-52, 71-72, 74, 150, 180.
For these reasons, the contract between SCDC and Condustrial is not applicable and/or not

determinative to the issue of Turner’s status as an employee vs. independent contractor.,
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