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(Whereupon, on Febru~fY 24, 2009 the· following 

proceedings were held:) 

MS. MAURICE: Indictment 2009-GS-06-091: It is a 

4 waiver of .presentment. He is represented by Mr. Grant 

5 Gi bbons. 

3 

6 ANTWAN JONES, after bei ng dul y sworn I .test i fi ed 

7 as foll ows: 

8 THE COURT: We got· a victim present? 

9 MS. MAURICE: Your Honor, we were ~nable to locate 

10 the victim. 

11 

. 12 

13 

14 

1q 

THE VICTIM'S ADVOCATE: Your Honor, the victim has 

been truly uncoo~erative with me. He won't return my 

phonecalls. I hav~ sent out letters .. He won't answer me. 

THE COURT: Do we have any restitution? 

THE VICTIM'S ADVOCATE: No, sir. 

16 THE COURT: . Mr. Gibbons, you represent· this 

17 20-year-old,·Mr. Antwan Jones from Barnwell? He is 

18 indicted -- not presented to the Grand Jury of assault and 

19 battery with ·intent to kill. Have you advised him of 

20 those cha~ges, the fact that it carries 20 years;. the fact 

21 that it is classified as most serious and what that means 

22 by way of strikes and enhancement and the fact that ·it's 

23 classified as violent, the fact that it is a no-parole 

24 85 percent sentence, the fact that onc~ released from 

25 incarceration he'll be rel~ased from a community 

3 
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1 supervision program, and the fact that he has the right to 

2 have this matter sent to the Grand Jury as well as his 

3 rights to tria'l by jury? 

4 'MR. GIBBONS~ Yes, sir. 

S THE COURT: 'In your opinion does he understand all of 

6 that? 

7 

8 

MR. GIBBONS: He does, Your Honor. 

THE COURT: How does he wish to handle presentation 

9 of the i ndi ctmentand trial by jLiry? 

10 MR, GIBBONS: He wishes to waive his right to a jury 

11 and presentment to the grand jury and go forward tod~y. 

12 

13 

14 

THE COURT: Mr. Jones, how are you this afternoon?' 

THE DEFENDANT: All right~ 

THE COURT: First of all I this indictment has not 

15 been sent to the Barnwell County Grand Jury. You have the 
, . 

16 ~ight to have it passed ~pon by the grand jury before we 

17 proceed here today. Do you underst~nd that? 

18 THE DEFENDANT: Yes, sir.' 

19 THE COURT: Do you wish to w~ive or give up .that 

20 ri ght? 

21 THE DE~ENDANT: No, sir. 

22 THE COURT: Sir? 

23 

24 

25 

THE DEFENDANT: No, sir. 

THE COURT: No, sir? 

(~hereupon, the Attorney Conferred with the Client.) 
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THE DEFENDANT: Yes, sir. I want to 1 

2 THE COURT: SOl you don't want it to g6 to the grand 

3 jury. You want to go ahead 

4 

5 

6 

THE DEFENDANT: Plead. 

THE COURT: and plead before me today? 

THE DEFENDANT: Yes, sir. 

7' THE COURT: You signed a sentence sheet indicating 

8 you wish to waive presentment? 

9 THE DEFENDANT: Yes, sir. 

10 THE COURt: . All right. I find your decision to waive 

11, presentation of the indictment for the Barnwell County 

12 Grand Jury 'to be freely and voluntarily and with the 

13 advice of counsel. Let me make sure you understand what' 

14 we're-taking about. You're charged with assault and 

15 battery with intent to kill. that offense carries up to 

16 20 years in the State Department of- Correcti ons. Do you 

,17 understand that? . 

18 

19 

THE DEFENDANT: Yes, sir. 

THE COURT: That offense is classified as a most 

20 serious offerise which means that if you become inv6lved in 

21 criminal activity in the future that is classified as most 

22 serious that would b~ two strikes --two most serious ,--

23 and you woOld b~ subjecting yourself to life in prison 

24' without the possibility of parole~ Do you understand 

25 that? 

5 
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THE DEFENDANT: Yes, sir. 

THE COURT: Or if you got out and got irivolved in the 

criminal activity that was classified as serious -- two 

serious and a most serioUs, that would be three strikes 

and likewise you would be subjecting yourself to the 

possibility of life in prison without the possibility of 

parole. Do you understand that? 

THE DEFENDANT: Yes, sir. 

THE COURT: Under our durrent laws this type of 

offens~ that you're charged with means that whatever 

s~nt~rice I give you you have to serve 85 percent of it. 

Do you understand that? 

THE DEFENDANT: _ Yes, sir. 

THE COURT: Fo~ instance, if you would given a 

ten-year sentence, you would have to serve elght and a 

half_years. If you ~eregiven a 20-year seritence, yo~ 

would have to serv~ 17 years if my math is correct. 00-

you understand that? 

THE DEFENDANT": Yes, si t. 

THE COURT: It is a no-parole sentencie .. Once you are 

released from incarceration you'll be released to a 

community release program where you'll be supervised under 

that program. Do you understand that? 

THE DEFENDANT: Yes, sir. 

THE COURT: Understanding what you're charged with, 
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.1 the possible punishment, and the classification of serious 

2 and the fact that it is a no-parole sentence and the fact 

3 that you'll do 85 percent of Whatever I give you, the fact 

4. that -- and the fact that it's classified as violent, how 

5 do you wish to plead, not guilty or guilty? 

6 . THE DEFENDANT: Guilty. 

7 THE COURT: Sir, on the front row you need to be 

8 quiet, please. 

UNKNOWN .SPEAKER: I'm sorry. 

THE COURT: No problem. Thank.you. 

9 

10 

11 Mr. Jones, When you enter a plea of guilty you give 

12 up certain constitutional rights that you have. One, you. 

13 give up your right to rem~in silent. You will have to 

14 admit your guilt. Do you understand that? 

15 . THE DEFENDANT: Yes, sir. 

16 

17 

18 

19 

THE 

tri al by 

give you 

confront 

COURT: The other 

jury. If you want 

one at which time 

and cross examine 

is you give up 

a jury tri al , 

you would have 

everybody who 

your right to a 

the State wi 11 

the right to 

testified against 

20 you through your 1 awyer. You woul d have the ri ght .to 

21 present your own case; your own defense. You can call 

22 witnesses on your behalf. You can testify in your own 

23 defense. If you chose to exercise your right to remain 

24 silent, then I would tell the jury they could not hold the 

25 fact that you did not testify against you in any manner 

7 



8 

1 

2 

3 

4 

.5 

6 

. -7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

8· 

whatsoever,and I would instruct them that they douldn't 

even consider the fact that you did not testify when they 

deliberated your,guilt or innocence. 

You would be presumed to be innocent throughout the 

trial and the State of South Carolina would have the 

burden of proving you guilty beyond a reasonable doubt to 

a jury of 12 people, and in order for that jury to convict 

you ~ll 12 people would have. to unanimously agree that you 

were, in fact, guilty,' and _even if you were found g~ilty 

you would still have the right to an appeal. 

Do you, .sit, understand your rights to trial by jury? 

THE DEFENDANT: Yes, sir. 

THE COURT: Understanding your rightstri trial by 

jury, do you still wish to ~lead guilty or do you want me 

to set your case for trial? 

THE DEFENDANT: Plead guilty. 

THE COURT: Has anybody promised you anything, held 

out any.hope of r~ward, or threatened you in any manner --

19 . THE DEFENDANT: No, si~. 

·20 THE COURT: in .order to make you plead guilty? 

21 THE DEFENDANT: No, sir. 

22 THE COURT: Are you satisfied with Mr. Gibbons' 

23 representation of you? 

24 THE DEFENDANT: Yes, sir. 

25 THE COURT: In your opinion has he had enough time to 
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•. 1 spend· wi th you, to invest i gate the facts, research the 1 aw 

2· so that he can properly defend you here today? 

• 

• 

3 THE bEFENDANT: Yes, sir. 

4 THE COURT: Is there anythirig else you want him to do 

5 fo~ yo~ today before we proceed oth~r than speak up on 

6 your behal f? 

7 THE DEFENDANT: No, sir. 

8 THE COURT: I ask you once again, sir, are you 

9 totally and completely satisfied with his representation? 

10 THE DEFENDANT: Yes, sir. 

11 THE COURT: Sir, are y6u today under the influence of 

12 

13 

any alcoholic beverages, drugs, or prescription 

medication? 

14 THE DEfENDANT: No,· sir. 

15 THE COURT: Si r, are you today aware of any mental, 

16 nervous, 6r emotional condition which would keep you from 

17 understanding my.questions? 

18 THE DEFENDANT: No, sir. 

19 THE COURT: Have you understood everything I've said? 

20 THE DEFENDANT: Ye~, sir~· 

21. THE COURT: Mr. Jones, ar~ you pleading guilty of. 

22 your· own free will and accord? 

23 THE DEFENDANT: Yes, sir. 

24 THE .COURT: Mr. Jones, did you here in Barnwell 

25 County on or about becember 15 of last year 2008 shoot a 
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1 person named Rick Barnes in the leg? 

THE DEFENDANT~ Yes, sir. 2 

3 

4 

5 

THE COURT: Pleading guilty because you ~re guilty? 

THE DEFENDANT: Yes, sir. 

THE COURT: Pleading guilty becaGseyou shot Rick 

6 Barnes in the 1 eg? 

7 

8 

9 law? 

10 

11 

THE DEFENDANT: Yes, sir. 

THE COURT: Pleading guilty because you broke the 

THE DEFENDANT: Yes, sir. 

THE COURT: Pleading guilty because you are, in fact, 

12 gUil ty? 

13 THE· DEFENDANT: Yes, sir. 

14 THE COURT: All right, Mr. Jones. I find your 

15 decision to plead guilty to be freely, voluntarily, and 

16 intelligently made. You've had the representation of a 

17' very competent lawyer Mr. Grant Gibbons with whom you say 

18 you're satisfied, and I will accept your plea. If you 

19 disagree with my sentence here tqday ~r these proceedings 

20 you have 10 days from today's date to file a notice of 

21 intent to appeal. Do you understand that right? 

22 

23 

24 

THE DEFENDANT: Yes, sir. 

THE COURT: Thank you. Ma'am? 

MS. MAURICE: Thank you, Your Honor. This is a 

25 Barnwell Police Department case and was investigated by 
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1 detective Glenn Rice. On December 15, 2008 offjcers 

2 responded to 127 Fifth st~eet in reference to a shooting 

3 call. Upon arri val the offi cers found the vieti m Mr. Ri ck . 

4 Barnes lying on the porch holding his left leg. The 

5 victim was ~ransported by ambulance to MCG. The detective 

6 went with him and interviewed the victim at MCG and the 

7 victim stated that Antwan Jones and two ~ther 

8 co-defendants had pulled into his yard and rushed him, 

9 knocked him to the ground,. and robbed him of $60. 

10 THE COURT: How old a fellow is thi·s guy? . How old is 

11 the Defendant? 

12 

13 

14 

15 

16 

'17 

18 

he 

MS. MAURICE: The victim? 

THE COURT: Yes, ma'am. 

MS. MAURICE: . Your Honor, I 

was young - - about their age. 

THE COURT: . Your age? 

THE DEFENDANT: . Twenty-five. 

MR. GIBBONS: He .i 5 a little 

19 client is 20. 

got the impression that 

01 der: than them .. My 

20 MS. MAURICE: While he was on ~heground Mr. Jones 

21 was holding a revolver over him and then shot him in the 

22 1 eg. 

23 THE COURT: As. far as priors, the only priors he has 

24 is a juvenile record in 2004 that was attempted armed 

25 robbery. We are dismissing the a~med robbery charges in 



12 

1 the case and the unlawful carr~ing of a pistol --

2 possessi on of a weapon. 

3 MR. GIBBONS: Yo~r Honor, it's another sad situation. 

4 The young guy makes a dumb mistake. 

5 THE COURT: What'is going on? Why guns? Why rob 

6 people? Why shoot them? 

7 MR. GIBBONS: I can't get an answer that makes any 

8 sense, Your Honor. 

9 THE COURT:, Mr. Jones, why? 

10 

1 1 

12 

13 

14 

15 

THE DEFENDANT: Sir, I ain't robbed him. 

THE COURT: Well ,'why shoot him? 

THE DEFENDANT: I was drinking. 

THE COURT: You were what? 

THE DEFENDANT: I was drinking, sir. 

MS. MAURICE: There were some drugs found around 

16 there, too, Your Honor. 

17 MR. GIBBONS: from what I -~ 

18 THE COURT: Is this his family back there? You got 

19 fami 1 y here? 

20, THE DEFENDANT: No, sir. 

21 MR. GIBBONS: Your Hcinor, his mom is Shirley Jone~. 

22, His Dad the Leroy Wbrkman. He has no children. He got to 

23 the tenth grade and he got expelled for fighting. He did 

24 spend some ti me at DJJ. He tell s me he al so spent S0/l18 

25 time in fostercare. He was trying to get his GED and he 
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1 missed it by a couple of points. He's also been to 

2 Denmark Tech and got some training in the barbering trade 

3 and says that's what he wants to do. 

4 The victim i~ this case -- wh~t the report r~flects, 

5 they thought he had some money because he was passing out 

6 marijuana on the the street and they robbed him. I can't 

7 make.ariy heads or tails out of the shooting incident. The 

8 robbing, I can see -:" 

9 . THE COURT: He said he didn't rob him. 

10 MR: GIBBONS: Well, there are two other people 

11 charged with the same offense, and I have explained to him 

12 that the hand of.onei5 the hand of all. 

13 THE COURT: . Sure. 

14 MR. GIBBONS: It doesn't make any sense. Itis just 

15 like the fellow we had yesterday -- a young kid, could 

16 have accomplished the same thing without the gun,but the 

17 gun came into play and he tealizes h~ made a mistake. 

18 THE COURT: Where did you get the gun? 

19 THE DEFENDANT: Sir, it was one of the co-defendants' 

20 gun. 

21 THE COURT: Where ar~ the co-defendants? 

22 MS. MAURICE: We haven't brought them to court yet, 

23 Your Honor. 

24 THE COURT: They're incarcerated or awaiting trial? 

25 MS. MAURICE: They made bond. 
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1 MR. GIBBONS: I think they made bond. Your Honor, I 

2 don't know if there is a whole lot else I can say~ Antwan 

3 has been very straightforward with me. He seems to be 

4 intelligent. He understands what we're talking about. He 

5 communicates well, never had any problems with talking 

6' with him or anything. that would indicate that he would for 

7. no reason shoot somebody, .but it did happen. He is sorry 

8 it happened and he wants to move on and try to put this 

9 behind him and pay his debt to ~ociety and get on with his 

10 life. I would just ask you to give'consideration to his 

11 age . 

12 

13 

THE COURT: Anything'you want to tell me, Mr. Jones? 

THE DEFENDANT: I just warit to say I apologiie, sir, 

14 and if you can give me another chance I will go out there' 

15' and show you I can be a better man. 

16 . THE COURT: I. got to send you to jail for awhi 1 e. I 
.. 

17 got to punish yo~ .. You just can't shoot so~ebody and 

18 don't get punished. You know that, don't you? 

19 THE DEFENDANT: Yes, sir. 

20 THE COURT: You know.,. a young man was inhere 

21 yesterday and shot somebody.· You know how long he got? 

22 I'm sure y'a11heard about it in jail last night.· 

23 

24 

25 

THE DEFENDANT: Oh,y~s, sir. 

THE COURT: . How long did he get? 
. . 

THE DEFENDANT: Fifteen. 



1 THE COURT:. Why shoul d I treat you any di fferent? 

2 THE DEFENDANT: My victim was a drug dealer. 

3 THE COURT: Sentence of the court is that yo~ be 

4 committed to the State Department of Corrections for 12 

5 years. Good 1 uck to you. 

6 (End of transcript of record.) 
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State or Federal, in any petition, motion or application which you have filed? 

(.JO 

15. If you answered "yes" to (14) identify: 

(a) which grounds have been presented: 

I. 

ii. 

1Il. 

(b) the proceedings in which each ground was raised: 

1. 

ii. 

iii. 

4 
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16. If any ground set forth "in (10) has not previously been presented t6 any Court, State or 

Federal, set forth the ground and state concisely the reasons why such ground has not 

previously been presented: 

(a) 0' a t'"t-d~Y f. C I rR . 
(b) 

(c) 

17. Were you represented by an attorney at any time during the course of:" 

(a) your arraignment and plea? _...:.Y_.e.-_" _"_S' ______________ _ 

(b) your trial, ifany? __________ ~ _________ _ 

(c) 

(d) 

"your sentencing? __ ~y_.e._-_'5"'--________________ _ 

your appeal, if any, from the judgment of conviction or the imposition of 

sentence? _-,,---<-Y_:.fL_S'_" ___________________ _ 

(e) preparation, presentation or consideration orany petitions, motions or 

applications with respect to this conviction, which you filed? 

/,Jo 

18. If you answered "yes" toone ormore parts of (17), list: 

(a) the name and address of each attorney who represented you: 

1. Pftrc {It \'C rom " 
eO;~ 22ldrz -IViKuJ,'cc. Z9~cz 

ii. 

" Ill. 

(b) the proceedings at which each such attorney represented you: 

1. 

p" 

"iii. 

Revised 312003 
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19. State clearly the relief you seek in filing this application: 

:If"\-tbi:\ alief :fro c):eeKJ~ a Jim€' elk. 

20. Are you how under sentence from any other court that.you have not challenged? 

(to 

STATE OF SOUTH CAROLINA 

County of ~\f'o\AEll. 

) 
) 
) 

VERIFICA nON 

I, A'MAJCiQ -J:..)('fi~ , being duly sworn 
upon my oath, depose and say that I have subscribed to the foregoing application; that I know the 
contents thereof; that it includes every ground known to i:ne for vacating,setting aside or . 
correcting the conviction and sentence attacked in this application; and that the matters and 
allegations therein set forth are true. 

SWORN to is 13 
. day of __ ""-....,,--r.J-~~<F=~_II--:-, &f}:;6j. , 

~ (L.S.) 

My Commission Expires: _--"S=-'l--,--&~-t1-,--,--___ _ 

Revised 3/2003 
6 

, . 



APPLICATION TO PROCEED WITHOUT PAYMENT 
. OF COSTS AND AFFIDAVIT 

IN SUPPORT THEREOF 

I, . ~( 1111~ ., hereby apply for leave to 
proceed in thIS action without prepayment offees or costs or security therefor. In support of my 
application I declare under penalty of perjury that the following facts are true: 

(~ I am the applicant in: this action and I believe I am entitled to redress. 

(~ Becausf~ of my poverty I am unable to pay the costs of said proceeding or give 
security thereof .. 

S~ or affir ed t 
~ day of,-,...,..-,<t-=--="=:'--+I_--\-,/--, ~~-f--

My Commission Expires: I. S -/? -i 1-

Revised 3/2003 

7 
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STATE OF SOUTH CAROLINA 

COUNTY OF BARNWELL 

AntwanJones, #333377, 

Applicant, 

v. 

State of South Carolina, 

Respondent. 

) 
) IN THE COURT OF COMMON PLEAS 
) 
) 
) , 2009-CP-06-0168 
) 
) 

) 
) 
) 
) RETURN 
) (Appointment of Counsel Requested) 
) 
) 
) 

------~---------------------------~) 
The Respondent, making its Return to the application for post conviction relief (PCR) 

filed July 14, 2009, would respectfully show this Court: 

I. 

The Applicant is presently confined in the South Carolina Department of Corrections 

'pursuant to orders of commitment of the Barnwell County Clerk of Court. The Applicant was 

indicted for Assault and Battery with Intent to Kill (2009-GS-06-0091).1 Applicant was 

represented by D.' Grant Gibbons, Esquire. On February 74, 2009, the Applicant pled guilty 
.' 

, before the Honorable Doyet A. Early, III. Applicant was sentenced to twelve (12) years ' 

incarceration. Applicant did not appeal his conViction and sentence. 

Attached herewith and incorporated herein are the records of the Barnwell County Clerk 

of Court regarding the subject conviction(s), the Applicant's records from the South Carolina 

Department of Corrections, ,and the guilty plea transcript. The Respondent reserves the right to 

. amend this Return upon receipt of any relevant materials. 

I Applicant waived presentment to the Grand Jury. 

10f5 



II. 

In his current Application, the Applicant alleges that he is being. held In custody 

unlawfully for the following reasons: 

1. "Ineffective assistance of counsel." 
a. "Attorney did not fully investigate/represent." 

2. "Inappropriate Sentence." 
a. "Codefendants received less time than 1 did." 

3. "Breach of truth in sentencing statute." 
a. "I was not sentenced. correctly according to 

law." 

Any claims not specifically enumerated in the PCR application or amendments will be 

opposed by the State at an evidentiary hearing, and the State will seek summary dismissal of 

. v~gue or general claims at an evidentiary hearing. S.C. Code § 17-27-50. All amendments should 

be made well in advance of an evidentiary hearing by c:x)unsel of record. Rule 11, SCRCP. 

III. 

In a post-conviction relief action, the Applicant bears the burden of proving the 

allegations in their application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the 

application alleges ineffective assistance of counsel as a ground for relief, the Applicant must 

prove that "counsel's conduct so Undermined the proper functioning of the adversarial· process 

that the trial cannot be relied upon as having produced a just result." Strickland v. Washington, 

466 U.S. 668, 104 S.Ct. 2052,2064,80 L.Ed.2d 674,692 (1984); Butler, 334 S.E.2d 813 . 

. The . proper measure of performance is whether the attorney provided representation 

within the range of competence required in criminal cases. The courts presume that counsel 

rendered adequate assistance and made all significant. decisions in the exercise of reasonable 

professional judgment. Strickland, 466 U.S. 668. The Applicant must overcome this 

presumption in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). 

20f5 
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The rev.iewing court applies a two-pronged test in evaluating allegations of ineffectiv~ 

assistance of plea counsel. First, the Applicant must prove that counsel's performance was 

deficient. Under this prong, the court measures an attorney's performance by its "reasoriableness 

under professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland. 

Second, counsel's deficient performance must have prejudiced the Applicant such that "there is a 

reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding 

would have been different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at Q25. With respect to 

guilty plea counsel, the Applicant must show that there is a reasonable probability that, but for 

counsel's alleged errors, he would not have pled guilty and would have msisted on going to trial. 

Hill v. Lockhart, 474 U,S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985). 

The· Respondent submits that the Applicant cannot satisfy either requirement of the 

Strickland test. . However,· the allegation of ineffective assistance 9f counsel probably raises 

questions of fact that the record does not conclusively refute. Accordingly, the Respondent 

requests an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.c. 264, 

305 S.E.2d 247 (1983)~ 

IV. 

The Respondent submits that the r~aining allegations should be summarily dismissed 

for failure to state a claim cognizable under the. Post-Conviction Procedure Act, S.C. Code Ann. 

§ 17-27-10 to -160. An Applicant may commence a post-conviction relief action on the 

following grounds: 

1. That the conviction or the sentence was in violation of the Constitution of 
the United States or the Constitution or laws of this State; . . 

2. That the coUrt was without jurisdiction to impose sentence; 

30f5 



J. That the sentence exceeds the maximum authorized by law; 

4. That there exists evidence of material facts, not ·previously presented and 
heard, that requires vacation of the c6nviction or sentence in the interest of 
justice; 

5. That his sentence has expired, his probation, parole or conditional release 
[was] unlaWfully revoked, or he is otherwise unlawfully held in custody or 
other restraint; or . 

6. That the conviction or sentence is otherwise subject to collateral attack 
upon any ground of alleged error heretofore avrulable under any common 
law, statutory or other writ, motion, petition, proceeding or remedy .... 
S.c. Code Ann. § 17-27-20 (1976). . 

Even if the facts alleged by the Applicant are true, these facts do not support a cognizable 

claim for post-conviction relief under any of the statutory grounds, and Applicant's sentenee was 

a legal sentence for Assault and Battery with Intent· to Kill. Therefore, the Court should 

summarily dismiss these allegations. 

v. 

Each and every allegation contained within the application not hereinbefore either 

. expressly admitted, qualified or explained is hereby denied. 

VI: 

WHEREFORE, having made its Return~ the State requests that an evidentiary hearing be 

held on Applicant's allegation of ineffective assistance of counsel. 

[Signatures on next page.] 
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Respectfully submitted, 

HENRY D. McMASTER 
Attorney General -

JOHN W. McINTOSH 
Chief Deputy Attorney General 

SALLEY W. ELLIOrr 
. Assistant Deputy Attorney General 

MARY S. WILLIAMS 
Assistant Attorney General 

By; LHLfj d }tffiAfM]YY 
ATTORNEY FOR RESPONDENT· ... 

Office of the Attorney General 
P.O. Box 11549 .. 
Columbia, SC29211 



STATE OF SOUTH CAROLINA 

COUNTY OF BARNWELL 

ANTWAN JONES, 333377 

Applicant, 

vs 

STATE OF SOUTH CAROLINA, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

2009-CP-06-0l68 

AFFIDA VIT OF SERVICE BY MAIL 

1. I am an employee of the Respondent in the above-captioned action. 

2. Regular communication by mail exists throughout the State of South Carolina and that this 
is a proper circumstance of service by mail. 

3. I have this day served a copy of the Return in the above-captioned matter on the following 
~erson by depositing same in the United States mail, postage prepaid: 

Hope Marie Young, Esquire 
Knapp L.aw- Ftrm 
Post Office Box 714 
Barnwell SC 29812 

DATED this 6th day of October, 2009. 

~~~N4U A gh E. K .. R all, Legal ASSIstant 
For Respondent 
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1 STATE OF SOUTH CAROLINA 
COUNTY OF BARNWELL 

2 

3 

4 
ANTWAN JONES, 

5 Applicant, 

6 -vs-

7 STATE OF SOUTH CAROLINA, 
Respondent. 

8 

9 

CIRCUIT COURT 
2009-CP-06-00168 

TRANSCRIPT OF RECORD 

10 Post Conviction Relief Hearing 

11 Heard on Monday, July 11, 2011 

C~,12 Aiken, South Carolina 

( 

13 
BEFORE: 

14 
THE HONORABLE JAMES R. BARBER III 

15 

16 

17 APPEARANCES: 

18 

19 

20 

21 

22 

23 

24 

25 

Counsel on Behalf of the Applicant: 
Marie V. Young, Esq. 

Counsel on Behalf of the Respondent, State of SC: 
Robert Corney, Esq. 

Cheri L. Young, RPR 
Circuit Court Repo~ter 

POBox 1154 
Aiken, SC 29802-1154 
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EXAMINATION INDEX 

ANTWAN JONES 

DIRECT BY MS. YOUNG. . . . . . . . .. 5 

CROSS BY MR. CORNY . . . . . . . . .. 11 

DE GRANT GIBBONS 

DIRECT BY MR. CORNEY 13 

CROSS BY MS. YOUNG . 16 
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( 
\ 

1 ON MONDAY, JULY 11, 2011 AT 9:56 A.M.: 

2 MR. CORNEY: Antwan Jones. Your Honor, did we 

3 hand up a packet to you? 

4 THE COURT: Pardon me? 

5 MR. CORNEY: Did I hand up a packet --

6 THE COURT: On Antwan Jones? 

7 MR. CORNEY: -- for Frankie Gantt? 

8 THE COURT: I got the county file here from the 

9 clerk of court. I think that's the clerk's file. 

10 MR. CORNEY: Did you want me to hand up 

11 something? 

C· 12 THE COURT: On Mr. Gantt? 

13 MR. CORNEY: Yes, sir. I'll bring it up with 

14 Antwan Jones. 

15 THE COURT: They have a transcript in the --

16 MR. CORNEY: Oh, they did. Okay. 

17 THE COURT: You can submit it to me if you want. 

18 MR. CORNEY: No, that's fine. If you already 

19 read it, Your Honor, then that's fine with me. I just 

20 wanted to make sure. 

21 THE COURT: Do you have a package on Antwan 

22 Jones? 

23 MR. CORNEY: (No response.) 

24 THE 
,-- . 

COURT: Mr. Corney, do you have a package on 
( 
~ .. , 25 Antwan Jones? 
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ANTWAN JONES - DIRECT 

1 MR. CORNEY: 11m sorry, Your Honor. May it 

2 please the Court, Your Honor. 

3 THE COURT: Yes, sir. 

4 MR. CORNEY: This is Antwan Jones, case 2009-CP-

5 06-0168. 

6 Mr. Jones waived presentment to the grand jury on 

7 an assault and battery with intent to kill charge. He 

8 pled guilty before Judge Early, February 24th, 2009, was 

9 sentenced to 12 years. 

10 And pursuant to that plea, unlawful carrying of a 

11 pistol and an armed robbery charge were both nolle 

C~\12 prossed. He is represented today by Ms. Marie Young. 

13 THE COURT: Ms. Young? 

14 MS. YOUNG: Your Honor, Mr. Jones is here today 

15 to a$sert his claim of ineffective assistance of counsel, 

16 Mr. Gibbons. He believes he should have -- he 

17 involuntarily pled and that had he not been coerced in 

18 some way; he would have gone to trial and possibly had a 

19 better outcome. 

20 So lId just like to go ahead and call Mr. Jones. 

21 THE COURT: All right. Mr. Jones, if youlll step 

22 up here, please. 

23 ANTWAN JONES, having been duly sworn, was 

24 examined and testified as follows: Jones. 
,/ 
I ,,----. 25 THE CLERK: Please have a seat in the box and 
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( 
ANTWAN JONES - DIRECT 

...... 

1 state your full name for the Court. 

2 THE APPLICANT: Antwan Jones. 

3 DIRECT EXAMINATION 

4 BY MS. YOUNG: 

5 Q. All right. Mr. Jones, where are you currently 

6 incarcerated? 

7 A. Kershaw Correctional Facility. 

8 Q. And where are you incarcerated, for what reason? 

9 A. Assault and battery intent to kill. 

10 Q. Okay. Do you recall what your original charges were 

11 in the underlying case? 

c-- 12 A. Talking about all the charges? 

13 Q. Yes, sir. 

14 A. Assault and battery intent to kill, armed rbbbery and 

15 unlawful possession ofa firearm. 

16 Q. Okay. Who was your attorney? 

17 A. De Grant Gibbons. 

18 Q. How many times were you able to meet with your 

19 attorney? 

20 A. Two. 

21 Q. And how long was that each time? 

22 A. Both together weren't even an hour. 

23 Q. Okay. Where did you meet with him at? 

24 A. Barnwell County Detention Center. , 
( 

\ 
~~. 25 Q. Okay. What did you discuss when you met with 
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ANTWAN JONES - DIRECT 

1 Mr. Gibbons? 

2 A. He just, he just asked me happened and he tell me, he 

3 was like, ah, first he came with a plea for, a plea for, I 

4 think, for like 15 to 30. I told him no. 

5 So the second time he came back he was like uh, well, 

6 she decided to drop the armed robbery and unlawful 

7 possession of a firearm and, you know what I'm saying, 

8 plead to assault and battery intent to kill. 

9 And I asked him how much time it carry. He said, 

10 like, zero to 20. So, he was like, ah, this being your 

11 first time more than likely you'll probably get probation 

or something like that. 

Q. All right. And did you discuss the actual incident, 

14 that led you to being charged, with Mr. Gibbons? Did 

15 you -- were you able to tell him what happened? What did 

16 you discuss? What was your, I guess, what was your side 

17 of the story? 

18 A. What did he I told him I was with a couple of 

19 friends and we went to the dude, the victim house. And me 

20 and him got into a little argument. Me and him got into a 

21 argument. Next thing you know, we had a little tussle and 

22 I shot him. 

23 Q. Right. And what happened when you told Mr. Gibbons 

defense to this? 

24 

C._ 25 

that? What did he say? What -- did you claim you had a 
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ANTWAN JONES - DIRECT 

1 A. Say it again. 

2 Q. What did Mr. Gibbons say to you when you explained 

3 your side of the story? 

4 A. I really don't remember. 

5 Q. You don't remember? 

6 A. No, ma'am. 

7 Q. Did you discuss going to trial since -- did he tell 

8 you you could go to trial? 

9 A. Yes, rna' am.' 

10 Q. And you chose to do so because -- you chose to plead 

11 guilty instead since you claim you have a self-defense --

C_-, , 12 A. Yes, rna,' am. 

13 Q. -- claim? You know, what led you to do that? 

14 A. What led me to plea? Because when he said probation, 

15 you know what I'm saying, I'm going to jump on this plea. 

16 Q. So your attorney told you you would probably serve 

17 probation and that's why you pled? 

18 A. Yeah. 

19 Q. Okay. Do you believe you would have been better off 

20 with a trial or why do you think a trial would have been 

21 better for you? 

22 A. Because, for one, with the robbery, he said we robbed 

23 him. I ain't robbed nobody. And then with-the assault 

c 24 and battery intent to kill, I ain't had no intention of 

25 killing nobody. 

37 
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/' ANTWAN JONES - DIRECT 
( 
.~ .... ---.~ .' 

1 Q. Okay. So, do you recall anything ~bout your actual 

2 plea hearing? 

3 A. Do I? 

4 Q. Your plea hearing? 

5 A. No, ma'am. 

6 Q. You don't. Well, what was mentioned about your 

7 previous record? 

8 A. Oh they brought up my juvenile record saying I had a, 

9 a -- what -- attempted armed robbery. 

10 Q. And what did you think about your juvenile offense 

11 being mentioned? Did you feel that that was appropriate 

C~:-"12 during your sentencing? 

13 A . No, rna' am. 

14 Q. Did you express that to your attorney? 

15 A. No, ma'am. 

16 d. What difference in sentencing do you think there would 

17 have been if your attorney had objected to the assistant 

18 solicitor mentioning your juvenile record? 

19 A. I don't know. 

20 Q. You don't know? 

21 A. No,-ma'am. 

22 Q. Well, what reasons do you believe, any other reasons 

23 that made Mr. Gibbons' representation ineffective or 

24 

C~~. 25 

deficient? 

A. Because he ain't had time, he ain't had time to 
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ANTWAN JONES - DIRECT 

1 investigate my case in less than an hour. 

2 Q. Okay. What else did you want him to investigate? 

3 A. Wanted him to investigate everything. He -- then the 

4 police report, the police report saying one thing then the 

5 court report stated something else. 

6 Q. Like -- and could you go into detail about that? What 

7 did the police report say? 

8 A. Like the police report saying I robbed the guy for a 

9 large amount of money. And the court report say I robbed 

10 him for like $60 or something like that right there. 

11 Q. Right. And did you voluntarily waive presentment to 

the grand jury for your indictments? 

13 A. I don't understand. I don't understand. 

, 14 Q. You didn't understand that when you went to plead you 

15 were waiving your presentment to a grand jury? 

16 A. Oh. Yes, ma'am. 

17 Q. Did you understand that? 

18 A. Yes, ma'am. 

19 Q. Okay. Are you asking for a new trial, or what relief 

20 are you asking the Court for today? 

21 A. Really asking for a new trial. 

22 Q. Is there anything else you want to tell the Court 

23 about this case, how you feel about it and what else 

24 constitutes Mr. Gibbons' ineffective assistance? 

C __ . 25 A. No, that's about it. 
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( 
ANTWAN JONES - CROSS 

1 Q. That's it. Are you sure? 

2 A. Yes, ma'am. 

3 Q. All right. Your Honor. I have no further questions. 

4 THE COURT: AII.right. Mr. Corny? 

5 CROSS-EXAMINATION 

6BY MR. CORNY: 

7 Q. Mr. Jones, Judge Early asked you at your plea hearing 

8 if you were satisfied with Mr. Gibbons' representation 

9 during your representation and you said you were; right? 

10 A. Yes, sir. 

11 Q. Okay. And he even specifically asked if you felt he 

had enough time to investigate the facts of your case and 

you said you had; right? You told the Judge that on the 

14 record at your plea hearing? 

15 A. Yeah. And the reason why I said that is because with 

16 him being my lawyer I'm thinking he trying to help me, you 

17 know what I'm saying. I just answer all the questions how 

18 he told me to answer the questions. 

19 Q. Okay. But that wasn't truthfu·l at the time you 

20 answered that? You didn't think he investigated your 

21 case? 

22 A. I answered the questions how he told me to answer 

23 them. 

24 Q. And you did the leg; in fact. shoot Rick B~rnes in 
( 

\~..;~- 25 right? 



12 41 

( 
1 A. Yes. Yes, sir. 

2 Q. And took $ 60 from him? 

3 A. No, I ain't took nothing from him. 

4 Q. But you only pled guilty to the assault and battery 

5 with intent to kill; right? 

6 A. Yes, sir. 

7 Q. You didn't plead guilty to armed robbery? 

8 A. No, sir. 

9 Q. So you were -- with all these charges, you were facing 

10. a potential, a lot of time in prison; right? Something 

11 like 50 years 

C- 12 
A. Yes, sir. 

13 Q. -- if they ran consecutively? And you thought you 

14 were going to get probation on these charges? 

15 A. Yes, sir. 

16 Q. All right. I think that's all I have, your Honor. 

17 THE COURT: Anything, Ms. Young? 

18 MS. YOUNG: Nothing further. 

19 THE COURT: All right. Thank you. You may step 

20 down. Anything further, Ms. Young? 

21 MS. YOUNG: No, sir. 

22 THE COURT: Anything from the State? 

23 MR. CORNEY: Yeah. We'd like to call Mr. Grant 

24 Gibbons again. 
/' 
~. . 

'--. 25 THE COURT: All right. Mr. Gibbons, you're under 
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DE GRANT GIBBONS - DIRECT 

....... - ~ ." 

1 oath from a previous swearing. 

2 THE WITNESS: Yes, sir. 

3 DE GRANT GIBBONS, having been duly sworn, was 

4 ex~mined and testified as follows: 

5 DIRECT EXAMINATION 

6 BY MR. CORNEY: 

7 Q. Mr. Gibbons, do you recall Mr. Antwan Jones 1 case and 

8 your representation of him? 

9 A. I do. 

10 Q. Have you had a chance to review his file? 

11 A. I have. 

Q. Do you remember the number of times you met with 

Mr. Jones? 

14 A. I know it was at least three times. 

15 Q. And you had an opportunity to go over the indictments 

16 and charges with him and the possible punishments? 

17 A. I did. 

18 Q. And his constitutional rights? 

19 A. I did. 

20 Q. Okay. Were you able to get his version of the facts 

21 from him during these meetings? 

22 A. He did tell me whathappened~ 

23 Q. Did you discuss -- you said you discussed.potential 

sentences he was facing on these three charges; right? 

A. I did. 
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DE GRANT GIBBONS - DIRECT 

1 Q. So he was aware that he was facing very serious jail 

2 time on these charges? 

3 A. He w.as. And we did have a lengthy discussion. There 

4 were two co-defendants in the case and they indicated that 

5 there was a robbery. And he was hung up on the fact that 

6 he didn't actually take the money from the victim although 

7 he was standing there with a gun. 

8 And there was a lot of discussion about the hand of 

9 one, hand of all and how they could, they could easily 

10 convict him of the robbery as well. 

11 Q. Okay. Were you able to review the discovery with 

C'.· 12 him 

13 A. I did. 

14 Q. -- when you got a copy of it? 

15 A. I did. 

16 Q. Did you ever discuss with him the possibility of him 

17 getting just probation on these charges? 

18 A. No. He kept asking me is probation an option in 

19 these, on this charge. And I said, well, you know, 

20 anything's possible but I don't think you're going to get 

21 it. 

22 Q. All right. Were you able to investigate the 

23 co-defendants that were involved in this case? 

24 A. I did get statements from them implicating themselves 
" ( 
'25 as well as Mr. Jones. 



44 15 

DE GRANT GIBBONS - DIRECT 

1 Q. Beg the Court's indulgence for one minute, Your Honor. 

2 (Pause.) All right. 

3 The solicitor offered to drop two charges if he pled 

4 guilty; right? The armed robbery and the possession of a 

5 pistol? 

6 A. That's correct. 

7 Q. What was his mind set as far as entering th~ guilty 

8 plea? 

9 A. Well 

10 Q. As far as from your discussions? 

11 A. It kind of flip-flopped. You know, one minute he 

(--,12 
-- 13 

wanted to try a plea. The next minute he wanted a trial. 

The next minute he wanted a plea. 

14 And so I made sure that when,we actually did get to 

15 court that that's what he wanted to do. 

16 He had hopes after he talked to.the Judge the Judge 

17 was going to do wonderful things for him. And I never, I 

18 never encouraged that thought process because this was a 

19 shooting case and it just wasn't in the cards. 

20 And I told him that. But his discussions was, yeah, 

21 but if the Judge wanted to he could. And I'd say, yeah, 

22 if he wanted to, but I ~on't think it's going happen. It 

23 kind of went back and forth like that. 

Absolutely. 

In the end it was his decision to enter this plea? 24 Q. 

(~.~ 25 A. 
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DE GRANT GIBBONS - CROSS 

1 Q. Did you have any concerns with the solicitor 

2 introducing these juvenile charges as far as his prior 

3 record? 

4 A. Well, I've had judges request that. I've had judges 

5 make us go and get that. I don't know that that made any 

6 difference whatsoever to the Judge or not. 

7 But there's nothing I can do about what happened when 

8 he was a juvenile if the Judge wants to know, if the 

9 solicitor has access and tells him, you know. It is what 

10 it is. 

11 Q. Okay. And did you ever come across this difference in 

the police report and the court report during your review 

of this case in the amount of money that was stolen? 

14 A. Yeah. There was a lot of indications of this being a 

15 drug deal. And so, the dollars and the drugs, that did 

16 change during the course of their investigation. 

17 But as far as it having a big affect on the case, I 

18 mean, on an armed robbery case one penny is the same as, 

19 you know, $500 for the armed robbery part. 

20 Q. In the end he didn't plead to an armed robbery charge 

21 anyway; right? 

22 A. He did not. 

23 MR. CORNEY: That's all I have, Your Honor. 

24 
~ .. 

All right. Ms. Young? THE COURT: 

l_ 25 CROSS-EXAMINATION 
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1 BY MS. YOUNG: 

2 Q. Mr. Gibbons, did you discuss a possible self defense 

3 going into a trial with Mr. Jones? 

4 A. I don't recall that story ever coming up that I heard 

5 here today. 

6 Q. Okay. And was he ever on the trial list, trial 

7 docket? 

8 A. No, he was not. 

9 Q. Was he scheduled for trial? 

10 A. (Shakes head.) 

11 MS. YOUNG: No further questions, Your Honor. 

C.'; 12 

13 

Thank you. 

THE COURT: All right. Mr. Gibbons, ~ou may step 

14 :down. ,Thank you. 

15 THE WITNESS: Thank you. 

16 MR. CORNEY: That's all from the State, Your 

17 Honor. 

18 THE COURT: All right. Take it under 

19 advisement. 

20 END OF PROCEEDINGS: 10:15 A.M. 

21 * ** * 
22 CERTIFICATE OF REPORTER 

23 I, Cheri L. Young, Registered Professional 

24 
(~ 

Reporter, and Official Court Reporter for the State of 

, 
'----- 25 South Carolina, do hereby certify that the foregoing 
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1 transcript of proceedings heard on Monday, July 11, 2011, 

2 in Aiken,South Carolina, was reported by me using machine 

3 shorthand and realtime computer-aided translation and is a 

4 true, accurate and complete transcript of the proceedings 

5 had and evidence introduced in the hearing of the matter. 

6 I do further certify that I am neither of kin, 

7 counsel nor interest to any party hereto. 

8 I have hereunto set my hand this Friday, 

9 Veterans' Day, the 11th day of November, 

10 

11 

C- 12 

13 L. 

14 

15 

.16 

17 

18 

19 

20 

21 

22 

23 

24 ,.-'. 

(~-- 25 
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STATE OF SOUTH CAROLINA 

COUNTY OF BARNWELL 

Antwan Jones, #: 333377, 

Applicant, 

v. 

State of South Carolina, 

Respondent. 

) 
) 

- ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
). 
) 
) 
) 

IN THE COURT OF COMNION PLEAS 
FOR THE SECOND JUDICLA.L CIRCUIT 

2009-CP-06-0168 
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PROCEDURAL mSTORY 

This matter comes before the Court by way of an Application for Post-Conviction Relief 

filed July 14,2009. The Respondent made its Return on September 26, 2009. An evidentiary 

hearing into the matter was convened on Monday, July 11, 2011, at the Aiken County 

. .' 

Courthouse. The Applicant was present at the hearing and was represented by Marie V. Young, 

Esquire. The Respondent was represented by Robert D. Corney of the South Carolina Attorney 

General's Office. 

At the hearing, the Applicant testified on his own behalf. Applicant's plea counsel, Grant 

Gibbons, Esquire, ('counsel") waS present at the hearing and testified as well. This Court also 

had before it a copy of the transcript of the proceedings against the Applicant, the records of the 

Barnwell County Clerk of Court, the Applicant's records from the South Carolina Departmentof 

Corrections. 
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The records before this Court indicate that the Applicant is presently confined in the 

South Carolina Department of Corrections pursuant to orders of commitment of the Barnwell 

County Clerk of Court. The Applicant appeared before the Honorable Doyet A. Early, III, on 

February 24,2009, where he waived presentment on a charge of Assault and Battery with Intent 

to Kill (2009-08-06-0091). He was represented by Grant Gibbons, Esquire. The Applicant pled 

guilty as indicted and was sentenced to a period of twelve (12) years imprisonment. An Unlawful 

Carrying of a Pistol and an Armed Robbery charge were nolle prossed as part of the plea. The 

Applicant did not appeal his guilty plea or sentence. 

In his current application for post-conviction relief, the Applicant alleges he is being held 

in custody unlawfully for the following reasons: 

1. Ineffective assistance of counsel 
a. "Attorney did not fully investigate/represent"; 

2. Inappropriate Sentence 
a. "Co-defendants received less time than I did"; and 

3. "Breach of truth in $entencing statute" 
a. "I was not sentenced correctly according to law" 

At the hearing, Applicant brought forth ad~itional allegations stating counsel misadvised him in 

regards to the sentence which he could expect to receive upon the entry of his plea for these 

charges and counsel failed to properly investigate discrepancies between the police report and 

the documents introduced at the plea. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This Court has had the opportunity to review the record in its entirety and has heard the 

testimony at the post-conviction relief hearing. This Court has further . had the opportunity to 

observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their 

2 
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testimony accordingly. Set forth below are the relevant findings of facts and conclusions of law 

as required pursuant to S.C. Code Arm. § 17-27-80 (1985). 

Ineffective Assistance of Counsel 

The Applicant alleges he received ineffective assistance of counsel.. In a PCR action, 

"[t]he burden of proof is on the applicant to prove his allegations by a preponderance of the 

evidence." Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule.71.1(e), 

SCRCP).Where ineffective assistance of counsel is alleged as aground for relief, the Applicant 

must prove that "counsel's conduct so undermined the proper functioning of the adversarial 

process that the trial cannot be relied upon as having produced a just result." Strickland v. 

Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler v. State, 

286 S.C; 441,334 S.E.2d 813 (1985). 

The proper measure of performance is whether the attorney provided representation 

within the range of competence required in criminal cases. Courts presume that counsel 

rendered adequate assistance and made all significant decisions inthe exercise of reasonable 

professional judgment. Butler, Id. The Applicant must overcome this presumption to receive 

relief. Cherry v. State, 300 S.C. 115,386 S.E.2d 624 (1989). 

First, the Applicant must prove that counsel's performance was deficient. Under this 

prong, attorney performance is measured by its "reasonableness under professional norms." 

Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland; supra). Second, counsel's deficient 

performance must have prejudiced the Applicant such that "there is a reasonable probability that, 

but for counsel's unprofessional errors, the result of the proceeding would have been different." 

Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. "A reasonable probability is a probability 

sufficient to undermine confidence in the outcome of trial." Johnson v. State, 325 S.c. 182, 186, 
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480 SE.2d 733, 735 (1997) (citing' Strickland). With respect to guilty plea counsel, the 

Applicant must show that there is a reasonable probability that, but for counsel's alleged errors, 

he would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 

U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985), 

Failure to Object to Improper Sentence/Erroneous Sentencing Advice 

The Court will interpret Applicant's allegation concerning the inappropriate sentence as a 

claim of ineffective assistance of counsel in regards to counsel's advice concerning potential 

sentences Applicant could expect to receive based on the plea. Counsel testified he met with 

Applicant at least three times prior to the entry of this plea during which he reviewed the charges 

against Applicant, Applicant's Constitutional rights, potential sentences the Applicant was facing 

based on the charges and Applicant's version of the facts giving rise to the charges. Counsel 

went on to articulate that, based on his discussions with Applicant, he believed Applicant fully 

understood that he was facing up to fifty years in j ail and that jail time was a likely outco.me of a 

plea. Applicant testified that Counsel had advised him of an offer from the Solicitor where if 

Applicant entered a guilty plea, the armed robbery and weapon charge would be dropped and he 

would definitely not receive more than a twenty year sentence, and it was likely he would 

receive probation only. 

Counsel went on to testify that although he did request the court impose probation only, 

he did so only at Applicant's request and repeatedly told Applicant that a sentence of probation 

alone was not a likely outcome. Counsel went on to say Applicant held out a hope that Judge 

Early would give him only probation once he entered his plea, but counsel never encouraged that 

hope and, in fact, even told Applicant it was very unlikely to actually happen. Applicant went on 

to testify he knew he was facing up to fifty years in prison on, the charges as advised by counsel 
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and agreed that the court had advised him of potential sentences prior to the entry of his plea. 

Applicant also testified that counsel had discussed a potential self-defense strategy if they 

proceeded to trial, but advised Applicant to enter a plea because it was likely he would receive 

probation only. 

This Court finds courisel's testimony to be credible. "Wishful thinking regarding 

sentencing does not equal a misapprehension concerning the possible range of sentences, 

especially where one acknowledges on the record that one knows the range of sentences and that 

no promises have been made." Wolfe v. State, 326 S.C. 158, 165,485 S.E.2d 367,371 (1997). 

Counsel properly advised Applicant of potential sentences, entered into plea negotiations which 

he presented to Applicant for Applicant to decide whether to accept, and gave Applicant sound 

advice concerning the realistic sentence he should expect to be imposed against him. Further, the 

Court advised Applicant at his plea hearing of the same, with all potential sentences within the 

range allowed by law. The factthat Applicant erroneously held out the hope that the court would 

impose a probation only sentence does not negate that he fully understood the sentences he was 

facmg and had been advised by counsel that he should expect to serve additional jail. time. 

Therefore, this Court finds counsel acted· within the range of reasonableness based on 

professional norms in regards to advising Applicant of likely sentence he would receive and in 

. no way improperl~ coerced or misadvised Applicant into entering his plea. Applicant's 

allegation with regards to counsel's failure to object to a supposed "invalid sentence" is denied. 

Failure to Investigate 

. Applicant has also made an allegation of ineffective assistance of counsel based 

on counsel's failure to investigate discrepancies between police reports and court documents in 

reference to the amount of money stolen during this alleged robbery. Applicant alleges that 
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police reports stated there was "a large amount" of money stolen from the victim in this case, 

w-hile the court documents, including the solicitor's statements when reciting the facts, alleged 

only sixty dollars was stolen from the· victim. Counsel testified that although he did see the 

discrepancies in the amount that was stolen, it didn't make any difference as money was still 

stolen. Further, as the "armed robbery" charge against Applicant was dropped as part of the plea, 

Applicant ultimately was not convicted of the charge involving the money stolen, so it was 

somewhat irrelevant. 

Finally, because this case never proceeded to trial, counsel did not get the chance to challenge 

the armed robbery charge based on these discrepancies as perhaps he would have at trial. The 

Court, for these reasons, finds Counsel's representation fell well within the range of competence 

required in a criminal case and the Applicant has failed to overcome the presumption that such 

adequate assistance was rendered. See Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985); 

Cherry v. State, 300 S.C. 115,386 S.E.2d 624 (1989); Further, Applicant has failed to prove any 

. prejudice resulted from this supposed failure to investigate. "Failure to conduct an independent 

investigation does not constitute ineffective assistance of counsel when the allegation is 

supported only by mere speculation as to the result." Moorehead v. State; 329 S.C. 329, 334, 

496 S.E.2d 415,417 (1998). 

Breach o/Truth in Sentencing 

The Applicant's fmal contention is that he was not sentenced properly according to the 

law. Pursuant to S.C. Code Ann. § 16-1-20(A)(3), the range of potential penalties for a Class C 

felony is from zero to twenty years imprisonment. Assault and Battery with Intent to Kill is 

classified as a violent, Class C felony within that category, and therefore carries a potential 

sentence of zero to twenty years. Applicant was fully advised on the potential sentences he was 
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facing by the plea judge on the record at the plea hearing and by counsel prior to entering his 

plea. Therefore, this Court finds not only was Applicant sentenced to a lawful and valid sentence 

on this charge, but additionally he was fully advised of the;range of sentences he was facing prior 

to entering his plea. 

CONCLUSION 

Based on all the foregoing, this Court finds and concludes that the Applicant has not 

established any constitutional violations or deprivations that would require this court to grant his 

application. This. Court fmds Counsel's testimony to be credible and finds that Counsel 

appropriately advised Applicant of all matters relevant to his charges, plea and sentencing, as 

well as conducted all necessary investigation into the matterto provide competent representation. 

Additionally, Applicant was sentenced within the lawful range allowed for Assault and Battery 

with Intent to Kill pursuant to our State's code. After careful review b,ased on the standard 

discussed above, the Applicant has failed to prove by the preponderance of the evidence. that his 

trial/plea counsel was ineffective. Therefore, this Court finds that the application must be denied 

and dismissed. 

Except as discussed above, this Court finds that the Applicant failed to raise any 

remaining allegations and has, thereby, waived them. A waiver is a voluntary and intentional 

abandonment or relinquishment of a known right. Janasik v. Fairway Oaks Villas Horizontal 

Property Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A waiver may be express or implied. 

"An implied waiver results from acts and conduct of the party against whom the doctrine is 

invoked from which an intentional relinquishment of a right is reasonably inferable." Lyles v. 

BMI, Inc., 292 S.C .. 153, 158-59, 355 S.E.2d 282 (Ct. App. 1987). The Applicant's failure to 
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address any such issue at the hearing indicates a vohmtary and intentional relinquislunent of his 

right to do so. Therefore, any and all remaining allegations are denied and dismissed. 

This Court advises Applicant that he must tile and serve a notice of appeal within thirty 

(30) days from the receipt by counsel of written notice of entry of judgment to secure the 

appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 

(1991), an Applicant has a right to an appellate counsel's assistance in seeking review of the 

denial of PCR. Rule. 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate 

review, PCR counsel must serve and file a Notice of Appeal on the Applicant's behalf. Your 

attention is directed to South Carolina Appellate Court Rule 227 for appropriate procedures for 

appeal. 

IT IS THEREFORE ORDERED: 

1. That the Application for Post-Conviction Relief must be denied 
and dismissed with prejudice; and 

. 2. The Applicant must be remanded to the custody of the Respondent. 

AND IT IS SO ORDERED this 2- day of A(l:.er! ,2011. 
-- 7 

__ a_~..::...?_-._£_rc-_' __ , South Carolina. 

~ ?~~Lj-
J~. BARBER, III 
Presiding Judge 
Second Judicial Circuit 
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WITNESSES 

Rice - B.P.D. 

ARReST WARRANT NUMBER· 

K197575 

ACTION Of GRAND JURY 

Foreperson of Grand Jury 
Date: 

VERDICT 

Foreperson of Petit Jury 
Date: 

DOCKET NO. 2009-GS-06-0Q ( 

The State of South Carolina 

County of Barnwell 

COURT OF GENERAL SESSIONS 

FEBRUARY 23, TERM 2009 

THE STATE 
vs. 

ANTWANJONJ:S 

Indictment for 

.ASSAUL T AND .~ATTERY WITH 
INTENT TO KILL 

SC Code: 16-3-620 
CDR Code: 014 
Class FEL-C(Vl ( 



' .. 

STATE OF SOUTH CAROLINA) 
) 

COUNTY OF BARNWELL ) 

INDICTMENT 

At a Court of General Sessions, convened on February 23, 2009 the Grand 

Jurors of Barnwell County present upon their oath: 

ASSAULT AND BATTERY WITH INTENT TO KILL 

That ANTWAN JONES did, with others, in Barnwell County on or about 

December 15, 2008,· with malice aforethought commit an assault and battery u~on one 

Rick Barnes with intent to kill the said victim, to wit: Def~.mdant did shoot the victim in the 

leg. All in violation of §16-03-6200f the Code of Laws of South CarD/ina, (1976), as 

amended. 

Against the peace and di 

case made and provided. 

, . . . 
. . """ 

... Qf the State, and contrary to the statute in such 

cfC2u.-- 1!J~· ,f.-
J. STROM THURMOND, SOLICITOR 
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Address: _ 

ARREST WARRANT 

K- 197575 
STATE OF SOUTH CAROLINA 

l£],::nty/ ~ Muni~ipality of 
Ai"'nv-H. \ \ 

THE STATE 

against 

S1c..'V" ....... 'W~>-.A. j, <.... 1. Ql' i 1. 
. Phone: _______ _ 

,,~x: ih.. Race~ ~ Height: 

S8!' 
5'// Weight: .. l'1 ';) 

. State: ___ DL#:~ ___________ _ 

JOB: o:ko~- ~9 Agency ORI'#: S'ooc..o/OO 
Prosecuting Agency: BJ:' \!oJ"e\ \ &I,u--.. Dept. 
Prosecuting Officer. j}Q; ~ ~ t '-L 

Offense:As$4UI~ ~ &'~;;~~f1kb-4= 1!k.~11 
'. Offense Code: I ~ . 

Code/Ordinance Sec. /t .. - 1- G,~o . 

(LS.) 
Signature of Judge 

.--. .!;late: __________________ _ 

RETURN 

A copy of this a~rest warrant was delivered' to 
defendant \,1::, F)· COl 8' ~ 'P\",\-:->c:.." ::s-~.'Y' 
on )')....- 1I-"'~ '. 

RETURN WARRANT TO: 

STATE OF SOUTH CAROLINA . 

o County/!3rMuniciPality of 

) 

. ) 
) 

0'1 
Form Approved by 00 
S.C. Attorney General 

AFFIDAVIT 
April 21, 2003 
SCCA 618 

lW--()~~\\ 
affiant _1Je==<:~~, _C..::....:.../~.:....:....:---=~~:_'-l....-=-~_~ ______ ~ who Personally appeared before. me· the 

that . defendant An~:J" ~ 5 . being duly sworn deposes and. says 

did within this county and state on 

State of South Carolina (or ordinance 

J d.. - IS-- 0 ~ violate the crirT)inal laws of the 

of 0 County/G\3 Municipality of_f2>I>..lJAf'nttl· ....u~~~'-\11\ ________ _ 
in the following particulars: 

DESCRIPTION OF OFFENSE: 

Signature of Affiant 

STATE OF SOUTH CAROLINA 

D County / [}(] Municipality of 

L,""l 

Affiant's Address 

,...." 
"T1 <=> <=> 

ex> :-
d rrl 
f'41 a . (""") 

0 

Affiant's Telephone > :::u gk(")~ \\ c \. 
. A R RES T WAR RAN T ~:;o == _ ("") 

TO ANY LAW ENFORCEMENT OFRCEROF THIS STATE OR MUNICIPALITY OR ANY CONST~a~F TH~ C(~JTY: 
It a.:'pe~~ng from . the .. above affidavit . that jthere .are reasonable ~ul?ds ~ 19:)ieve 

on I~ /., 011 defendant An~~ ~t>N-~ .' . 
did Violate the criminal laws of the State of South Carolina (or ordinance of 

o County/~Municipality of i)A\(lVH .. .\\ ) as set forth below: 

DESCRIP1l0N OF OFFENSE: ~lt ~ ~~ ~ ~ I"\ki- -h J:-t tI 

1(.- J":"d.-C 

that 

Having found probable cause and the above affiant having" sworn before me, you are empowered and directed to arrest the said 
defendant and bring. him or her before me forthwith to be dealt with according to law. A copy of this Arrest Warrant shall be delivered to 
the defendant at the time of its execution, or as soon thereafter as is. practicable. 

Signature of ISSU9 dge . 

Judge Code: 

ORIGINAL 

) 

) 

) 



v V 

,_ ~..!:A~IL--I.s;,...et_b_Y ________ _ 

(Jr!. .' Ji/LceP~cf __ ' --.---
-Sf ()o .. b 

lYiJE: and Amount: ~,,-OC=c:,---_-__ ~_'J_' -"-___ _ 

WITNESSES 
Name: 

Address: 

Telephone: 

Name: . 

Address:_ 

Telephone: 

PRELIMillIARY HEARING held by 

Name: 

Address: 

Telephone: 

L.I • .a- Attorney" ________________ _ Name: 

Address: 
C.;;.cisio:l: ______ ~ __ _ 

-'----

Telephone: 

Name: 

'Q!sposrnON beiore Address: 

.lU;:l;:S' _______ ~~ ___________ _ Telephone: 

l'liame: 

Address: 

~,~,-----

: indic3re !Ufy.ti'a:. bench trial, plea. naL pros., eic.) Telephone: 

Name: 

Address: 

Telephone: 

Name: 

-------.----- Address: 

Telephcine: 

CODEFENDANTS 



·,MT~.OF SOUTH CAROLINA 

COUNTY OF OA('ilWe.LL 
STATE 

VS. 

A. V1-tW 0..", ..) c:>(\es ) 
AKA:. ) 

Race:jlodL Sex:rn Q/-t Age: 2..6 ) 
DOB::; .j _ J q pq SS#:o ) 

. Address:: ) 

City, State, Zip: j l2 (nu..d /I.~(' ,J 9 J/o. ) 

IN THE COURT r,",_\ 'ERAL SESSIONS' 
I 

INDICTMENT/CASE#: 6~ -GS- Q\g'~ q \ 
ANJ#: K-',Q1 57 S-
Date of Offense: I '1.1' 51 0 V 
S.C. Code §: I L _ !> -: L. Z-C 
CDR Code #: GU \~ . 

SENTENCE SHEET 

DL# SID#··) 
In disposition of the said indictment comes now the Defendant who was 0 CONVICTED OF or tiPLEADS 

TO: • C\SSQ.U \+ d. ~c.~ \......\ :LnhA-t- ~ K·,q .' 
in violation of I l p ..: :3 - La 2..0' • of the S.C. Code of Laws, bearing CDR Code # t)Oll/ 
o NON-VIOLENT ~VIOLENT 0 SERIOUS ')lJ MOST SERIOUS 0 Mandatory GPS . 0 §17-25-45 .. 

The charge is: Q As Indicted, 0 Lesser Included Offense, 'K1' Defendant Waives Presentment to Grand Jury. (defendant initial) 
(CSC w/minor 1" or Lewd Act) ~ 

ThTES!: ~ Without Negotiations or Recommendation, 0 Negotiated Sentence, 0 Recommend~lh 

ATT~&... 11'10 JUh..c. ---Io'1.'#-""'UL.><.-~=I---I't:Z--!--'=:.-.:.---- ~LM teL(IZt/ 
So~r . _./' . De dant Attorney for Defendant SC Bar # 

WHEREFORE, the Defendanti§ . .92mmitted to the l»S"~art ent of Corrections, DCounty Detention Center; . 
for a determinate term of L?-- .daYS/ll*lflth~( 0 under the Youthful Offender Act not t~d . years 
and/or to pay a fine of $' : provided thai upon the service of days/months/years and/or payment 
of $ . . ; plus costs and assessm-ents as applicable"; the balance is suspended with probation for . . 
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of probation, 
which are incorporated by reference. 0 CONCURRENT or 0 CONSECUTIVE to sentence on:. _____ · ______ _ 

~e Defendant is to be given credit for time served pursuant to S.C. Code §24-13-40 to be calculated and applied by the State 
Department of Corrections. .. . . 
o The Defendant is to be placed on Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135. 

. SPECIAL CONDITIONS: . 

o RESTITUTION: 0 Deferred 0 Def. Waives Hearing 0 Ordered PTUP _______________ _ 

Total: $ ____ _ plus 20% lee: __ _ $_---- days/hours Public Service Employment 

PaymentTerms: __________________________ --------- Obtain GED 0 
Attend Voc. Rehab. or Job Corp. _______ _ 
May serve W/E beginning 

o set by SCDPPPS-:--_"'--__ ~----------

Recipient: ______________ ...,..-____ _ Substance Abuse Counseling 0 

'Fine: $ C Random Drug/Alcohol Testing 0 
§t4-1-206 (Assessments 107.5%) $._____ Fine may be pd. in equal, consecutive weekly/monthly 

§14-1-211(A)(1) (Conv. Surcharge) $100 $ \ CH~,()O pmts.of$ Beginning ___ _ 
§14-1-211(A)(2)(DUI Surcharge) $100 $,____ $ paid to Public Defender Fund 
§56-5-2995 (DUI Assessment) $12 $ Other: 
§35.13 (Public Def/Prob) $500 $ ----------------'---

F3.3, 1 B TP (Law Enforce. Funding) . $25 $ 
§33.7, 1B TP (Drug Court Surcharge) $100 $, ___ _ 
§50-21-114(BUI Breath Test Fee) $50 $ c ___ _ 

§56-5-2942(J) (Vehicle Assessment) $40/ea $ 
3% to County (if paid in installments) $---3-,-Q-() 

o Appointed PO or apPointed other counsel, §35.13 TP 
.D Requires $500 be paid to Clerk during probation. 

§90.11 TP (SCCJA Surcharge) $5 $_-..,......:~::::.-.:.;,. .. ~.:::;',::::.() 
TOTAL $ . r '\ '\! q D 

~. % 0 t-.. .~ \--\. () ~t. e-~.L.. Presiding Judge 

Cl~QIJJtiepuvalerk Judge Code: 

Court Reporter: C, ~t\. \-.\ \ ~"".\ \~ Sentence Date: 

SCCN2 J 7 (07/2008) C 


