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(Whereupon, on February 24, 2009 the'fd]]owing
proceedings were held:) |
| MS. MAURICE: Indictment 2009-GS-06-091. It is a
waiver of presentment. He is represented by Mr. Grant
Gibbons. _ | |

ANTWAN JONES, after befng duly sworn, testified

as follows: | |

THE COURT: We got- a victim present? ‘

MS. MAURICE: Your Honor, we were unable to 1ocate
the viatim. |

THE VICTIM'S ADVOCATE: Your Honor, the victim has

been truly uncooperativé with me. He won't return my

phonecalls. I have sent out Tetters. He won't answer me.

THE COURT: Do we have any rest1tut1on'7

THE VICTIM'S ADVOCATE: No, sir.

.THE COURT: - Mr. Gibbons, you represent- this -
20-year-old, Mr. Antwan Jones from Barnwell? He is
indicted -- not presented to the Grand Jury of.assault and
battery with intent to kf11. Have-you advised him of |
those charges, the fact thaf it carries 20 years- the fact
that it 1s classified as most serious and what that means
by way of strikes and enhancement and the fact that 1t s
classified as violent, ‘the fact that it is a no-paro1e.
85 percent sentence, the faqt that oncé released from

incarceration he'll be released from a community
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supervision program, and the fact that he has the right to-

have this matter -sent to the Grand Jury as well as his
fightsﬁto_triaj by,jury? |
'MR. GIBBONS: Yes, sir. |
- THE COURT:"'In‘your opinion does he understénd all of

MR. GfBBONS: He does, Your Hoﬁor.
' THE COURT: How does he wishvtovhand1é présentation'»
of;the-1hdictmentuand.tria1'by jury? o ‘:
MR}.GIBBONS: He wishes to waive his right_to a jury_
and'presenthent to the grand jury and‘go.forWard tbday.v
THE COURT:  Mr;,Jpnes,:how are>yqu thfs'affernoon?‘
| THE DEFENDANT: A1l right. o
THE COURT: First of all, this indictment has not

been sent to the Barnwell County Grand Jury. You have the

right to have it passed qpon by the grand jury before we

pfoceed herevtoday. Do you understand that?
THE DEFENDANT: Yes, sir. |
' THE COURT: Do you wish to waive or give up that
right? .: | ”
 THE DEFENDANT: Nd,.sin.
 THE COURT: Sir?
THE.DEFENDANT:, No, sir.
THE COURT: No, sir? | |
’(Whereupon, the Attorney Conferred with the‘011ent.)‘
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THE DEFENDANT: Yes, sir. I wént to --

THE COURT: ~So, you don't want it tb go to the grand
jury. You want to go ahead -- | '

- THE DEFENDANT: Plead.

THE COURT: -- aﬁd plead before me today?

THE DEFENDANT: Yes, sir. | »

THE COURT: You signed a sentence sheet indicafing |
you wish to waive presentment? o :

THE DEFENDANT: Yes, sir.

THE COURT: A11 right. I findAyour decision to waive
preséntation of the indictment for the Barnwell County
Gfand Jury to be free1y and voluntarily and with the

advice of counsel. Let me make sure you understand what

we're.taking about. You're charged with assault and

battery with intent to kill. That offense cérries up to
20 years in the_State Department of Cofrections._-Do'you
un&erstand that? - .
THE DEFENDANT: Yes, sir. .

 THE COURT: That offense is classified as a host
serious offensé which means that'ff you become involved in
criminal activity in the future_that is classified as most
serious that would be two strikes -- two most serious .--
and you would be subjecting yourself to life in priéon
without the possibility of parole. Do you undersfénd

that?




-—

THE DEFENDANT: Yes, sir. |
| THE COURT: Or if you got out and got involved in the
cr1m1na1 act1v1ty that was c1ass1f1ed as serious -- two
serjous and a most ser1ous, that wou1d be three strikes
and 11kew1ee you would be'subjecting yoUrse1f to the
poss1b111ty of 11fe in prison without the poss1b111ty of
paro1e Do you understand that? .
THE DEFENDANT Yes, sir. |
THE COURT: Under our current 1aws th1s type of |
offense that you're charged with means that whatever
sentence I g1ve you you have to serve 85 percent of it.
Do you understand that7
THE DEFENDANT: Yes, sir,
- THE COURT: -For instance, if you wou1d3g19en a.

ten-year sentence, you would have to eerye_eight and a
‘haﬁf.years.. If you were given a 20-year sentence, you

~lwould have to serve 17 years if my math is correct. Do

you understand that?
 THE DEFENDANT: Yes, sir.

THE COURT: It 1s-a'no§paro1e_sentenCe.g,Once you are‘

||released from Tncarceration you'll be released to a

community release program where you'l1l be SUpervised Under
that program ‘Do you Underetand that? ' |

THE DEFENDANT Yes, sir.

THE COURT: UnderStanding what you're charged with,
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the possible punishment, and the classification of sérious
and the fact.that it js a no-parole sentence and the fact
that ydu']] do 55 percgnt of whatever I. give you, the fact
that -- and the fact that it's classified as violent, how
do you wish to b]éad, not guilty or guilty? |
THE DEFENDANT: Guilty.
THE COURT: Sir, on the front row you need to beﬂ
quiet, please.
 UNKNOWN SPEAKER:  I'm sorry.
THE COURT: No problem. Thank you.
Mr. Jonés, when yod enter a plea of guilty you give
up ceftain-éonstitutiona1 rights that you have. Oﬁe, you .
give up your rfght to remain silent. You will have to
admit your guilt. Do you understand that? |
THE DEFENDANT: Yes, sir. |
"THE COURT: The other is you give up your right to a
trial by jury. If you Wént a jury trial, the State will
give you.dne at which time you would have fhe right to

confront and cross examine everybody who,testified against

llyou through your Tawyer. You would have the right to

present your own case, your Oown défénse.- You can call.
witnesées on your behalf. You can testify in your own '
defense. If you chose to exercise your right to remain

silent, then I would tell the jury they could not hold the

ffact that you did not testify againsf you in any manner
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whatsoever, .and I would instruct them'that:they couldn't

even consider the fact that you did not testify when they‘

de1iberated your guilt or innocence}
You wou1d be~presumed-to be 1nnocent-throughout the

trial and the State of South Caro11na would have the

burden of proving you gu11ty beyond a reasonab1e doubt to-
-a-Jury'of 12 people, .and in -order for that jury to convict

;you‘a11 12 peop1e would have,to.unahimous]y_agree that you

were, in fact,bgui1ty,-and even 1f you were found guilty

|lyou wou]d still have the right to an appeal.

Do you .sir, understand your r1ghts to tr1a1 by jury?
THE DEFENDANT: Yes, sir. o
| THE COURT: 'Understanding”y0ur rights.to trial by

Wiury, do'you st111 wish_to'plead‘guilty or do you want me

to set your case for trial?

THE DEFENDANT P1ead guilty.
THE COURT:' Has anybody promised-you anything, held
out any,hope of reward, or.threatened you in any manner -
THE DEFENDANT: No, sir. ; | -
| THE COURT: - '--,1n order to make you plead gu11ty?
. THE_DEFENDANT. No, sir.
THE COURT: Are you eatiefied_With Mr. Gibbons'

o representafion of you? .

THE DEFENDANT: Yes, sir.
THE COURT: In your opinion has he had enough tine to
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spend with you, to investigate the facts, research the law
so that he can properly defend you here today?

THE DEFENDANT: Yes, sir. | ‘

THE COURT: Is there anything else you want him to do
for you today before we proceed cher than sbeak up on
your behalf? |

 THE DEFENDANT: No, sir.

THE COURT: I ask you once ‘again, sir, are you

tota]1y and comp1ete1y satisfied with his representat1on7
. THE DEFENDANT: Yes, sir.

THE COURT: Sir, are'yOU'today under the influence of
ény alcoholic beverages, drugs,_or prescfiption
medication? |

"THE DEFENDANT: No, sir.

THE COURT: Sir, are you today aware of any mental,

nervous, or emotional condition which would keep you from

understanding my.questiohs?.

THE DEFENDANT: No, sir.
THE COURT: Have you uhdefstood everything I've said?
" THE DEFENDANT: Yes, sir. |
THE COURT: Mr . Jones,. are you pleading guilty of.
your own free will and accord? |
THE DEFENDANT: Yes, sir. _
. THE COURT: ’Mr. Jones, did you‘here‘iﬁ:Barnwe11

County on or about December 15 of last year 2008 shoot a
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guilty?
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'person named Rick Barnes in the leg?

THE DEFENDANT: Yes, sir. |

' THE COURT: Pleading guf1ty_becapse you are Qui1ty?
THE DEFENDANT: Yes, sir. |

.THE COURT: Pleading gui]fy bécaUsé-you'shOt Rick

Barnes in thé}]eg?

THE DEFENDANT: Yes, sif. ‘ ‘

THE COURT: Pieading gui1ty becaUsé you broke the
Taw? - B
" THE DEFENDANT: Yes, sir. |
THE COURT:' P1ead1ng_guf1ty'because you are, in fact,

THE. DEFENDANT:  Yes, sir.

THE COURf: A1l right, Mr.'Jones;.‘I find your
décision to p1eédygu11ty to‘be'free1y, vo]untaf11y,'and
intelligently méde. Ydu've had the representation of a
very competent Tawyer Mr.'Grant_éibbdns with whom you say

you'fe'satisfied, and I will acéebtvyour plea. If you

disagree with my sentence here todéy or these procéedings

you have 10 days from tbday'é date to file a notice of
intent to éppeé1; Do you understand that right? i
'THE DEFENDANT: »Yeg, sir.
THE_COURT: “Thank you. Ma'am?
MS. MAURTCE: ‘Thank you, Your Honor. This is a

Barnwe11»PoTice'Department'case and was investigated by
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detecfive Glenn Rice. On December 15, 2008 officers

liresponded to 127 Fifth street in reference to a shobting'

call. Upon arrival the officers found the victim Mr. Rick .
Barnes lying on the porch holding his left Teg. The
victim was transported by ambulance to MCG. The detective

went with him and interviewed the victim at MCG and the

Hlvictim stated that Antwan Jones and two other

co-defendants had pulled into his yard and rushed him,
knocked him to- the ground,_ahd‘rObbed-him of $60.

THE COURT: How old a fellow is this guy? .How old is
the Defendanf?

~ MS[ MAURICE: The victim?

THE COURT: Yes, ma'am.

MS. MAURICE:. Your Honor, I got the impression that
he was young -- about their age.

THE COURT: . Your age?

THE DEFENbANTr Twenty-five. » | .

MR. GIBBONS: He is a little older than them. My
client is 20. " | | |

MS. MAURICE: While hé was on the ground Mr. Jones
was hb1ding a revolver over him and then shot him in the
Teg. ‘
THE COURT: As far as priors, the.oh1y priors he has
is a juvenile record in 2004 that was attempted armed
robbery. We are dismissing thé‘armed‘robbery chérges in

-
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the dase and the un1awfq1 carry{ng of a pistol --
possessﬁoh of a weapon. | |
MR. GIBBONS: Your Honor, it's another sad situatiOn.
The young guy- makes a dumb mistake. B
THE COURT: What is going on? Why gunS?l Why rob
péop]e? Why shoot them? ) | | |
MR. GIBBONS: I can't'get an answer:tﬁat'makes.any
sense, Your Honor. | |
. THE COURT:  Mr. Jones, why?
" THE DEFENDANT: Sir, I ain't robbed him.
THE COURT: Well, why shoot him?
THE DEFENDANT: I was drinking.
THE COURT: You were what?
THE-DEFENDANT: I was drinking, sir.
MS. MAURICE: There were some drugs found around
there, too, Yqur Honor. | |
MR. GIBBONS: From what I -- |
~THE COURT: Is this his7fami1y back -there? You gdt :

family here?

THE DEFENDANT: No, sir. |
MR. GIBBONS:  Your Honor, his mom is Shirley Jones. |

His Dad the Leroy WOrkmah. He has no children. He got to

the tenth grade and he got expe]jed-for fighting. He did -

lspend some time at DJJ. He tells me he also spent some

time in fostercare. He was trying to gef his GED and he
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missed it by a coup1é of points. He's also been to
Denmark Tech and got sbme training in the barbering trade
and éays that's what'he wants to'do. | A |
The yictimiin'this casé - what the report reflects,
they thought he héd some money because he was passing out
marijuéna on the the'street and they'robbed'him. I can't
make,any héads or téi]s out of the shooting inbident. The
robbing, I can see -- .
- THE COURT: He said he didn't rob him. .
~MR! GIBBONS: Well, there are two other peopie
Charged with the same offense, and I have explained to him
that the hand of .one is the hand of all. "
THE COURT: Sure. |
MR. GIBBONS: It doesn't make any sense. It-is jusf
like fhe.fel1ow we had yesterday -- a young kid, could
have accomplished the samé.thing_without the gun, but the
gun.came into play and he realizes he made akmistake.
THE COURT: Where did you get the gun?

' THE DEFENDANT: Sir, it was one of the co-defendants
gun.:
THE COURT: Where are the co-defendants?
MS. MAURICE: We haven't brought them to court yet,
Your Honor. |
THEACOURT: They're incarcerated or awaiting trial?

MS. MAURICE: They made bond.
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MR. GIBBONS: I think they made bond. Yohr Honqr,‘I

don't know if there is a who]é}]ot else I can say. Antwan

has been very stréightfbfward with me. He seems to be
{hte11igent. He understands what we're talking about. He
communicates wé11, nevervhad any problems with ta1king
wfth him or.anything_that would indiéatelthat he would for
no reaSon_shbot somebody,.but it did hgppén. He 1is sorry
it happened and he wanfs to move.on and-try_to put this
Behind Him ahd pay his debt to society and get on with his

1ife. I would just ask you‘to'give'consideration to his

age.

THE COURT: Ahything'ybu“want to tell me,'Mr. Jones?

THE DEFENDANT: T just want to say I apologize, sir,
and 1f you can give me another chance I w111 go out there
and show you I can be a better man. _

"THE COURT: I»got to send you.tb jail for a while. I
gbt to puhfsh you You just can't shoot somebody and
don t get pun1shed You know that, don't you?" |

| THE DEFENDANT: Yes, sir. o

THE COURT: You khow,fa’young man was'in here

yesterday and_shét somebody.- You know how long he got?

I1'm sure y'all heard aboqtfit'in-jai1 last night.

THE DEFENDANT: Oh, yes, sir.
THE COURT: How long did he get?
' THE DEFENDANT: Fifteen.
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THE COURT:. Why should I treat you any different?

THE DEFENDANT: My victim was a drug dealer.

THE COURT: Sentence of the court is that you be
commftted'to the State Department of Corrections for 12
years. Gobd luck to you.- | |

(End of transcript of redord.)

15
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CERTIFICATE OF REPORTER .

State of South Carolina

St ot S

County of Aiken

I, Lisa H. Davenport{-Offfcia] Courf Repbrtéf for the
Second<Judicia1.Ciréujt.of-the State of Sbﬁth Caro1ina, do
hereby certify that the foregofng is a true, accurate and
complete Tfanscript of Record of the proceedings - had and
evidence introduced~in the trial of'the~6aptioneducase;
relative to appeal, in the Cout of Genera1 Sessions for

Barnwe11 Counfy, South Cafo]iné, on the 24th day of

||February, 2009.

I do further certify that I am neither of kin,

counsel nor interest to any party hereto.

September 7, 2009

_v _'%> . |
Lisa-H. Davenport, Court Reporter
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STATE OF SOUTH CAROLINA

) o .
) IN THE COURT OF COMMON PLEAS
County of_Barnnel/ )
_ ) o ‘
Anlvin Jeheg 355377 ) : :
Full name and prison number (if any) of Applicant ) 2 OO 9 = C P = 06 = [(ﬁ %
V. ) -
) APPLICATION FOR
) s e
State of South Carolina ) POST-CONVICTION RELIEE, 2 =
| ) , 2.5 = 5
) =2~ o
) e r S
O -3
sgr %3
INSTRUCTIONS - READ CAREFULLY ’.2%(,"?1; £ f_;:)o _
v — o3
In order for this application to receive consideration by the Court, it shall be in wrmngtaeglbly ™~
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in

concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
partlcular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein

may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and

costs of the proceedings. When the application is completed, the ongmal shall be mailed to the Clerk of
Court for the County in which the applxcant was convicted.
1.

Place of detention l €. KCJ(ﬁoQ-@C/ /bVLﬂt / J,hSﬁ‘mhbn '
“Bishopviile, 5. C.

. LEE Couwnry
2. Name and location of Court whnch imposed sentence ( ourT o £ Fener. ﬂ/(
Sessions jn Bamwall, S L.
3. Name(s) of co-defendant(s) (if any) I\(LGL rCus Jacobs a h/‘(
j&l«m;w /‘/araﬂq :
4. The indictment number or numbers (if known) upon which and the offenses for which
sentence was imposed:
(@) ﬂrmﬂ’ W& anT #. K- 1677575/
®© TadicTrient ¥ 20085 06 - Unlaw bud €555, Weagon.
)% _;&LCL‘L%%%C\\ -;8@19% K957
a (X)O\ wy& unawofid] @rg;hSDFP{S#Ol Armed Ro

Slau)od
Q\{)e Dismissed ajad]od . :Dtsméﬁetﬂ }&
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- (© aftef a plea of nolo contendere

i

(c)' H(mo,aé ‘?obbua, /:}SSmTJ—’BAZ‘T@{tj /WT«mT TO K/

The date upon which sentence was imposed and the terms of the sentence

'(a) 29 F@-bnmrbj 2999

/29 )/uu;fs S’LLS‘/{Mm;ﬁe;( T /2 yng«\,rS

"-<c>, CusTedy of the S.CiDi2,

Check whether a finding of gunlty was made:

() after apleaof guilty [3ym., ‘s s ﬁ@)’ G)/ wa
) after a plea of not guilty B

Did you appeal from the judgment of conviction or the imposition of sentence?

NO.

If you answered “yes” to (7), list: _
(a) - the name of each Court to which you appealed: .

(A

ii.

fil.

‘ (b) . the result in each such Court to which you appealed:

ii. -

- i

(c) the date of each such result:

ii.

iii.

(d)  ifknown, citations of any written opinjon or orders entered pursuant to such -
results: o |

L.

ii.

If you answered " to (7), state your reasons for- not o) appealmg

@ L ?QQH’ r WGWI/’( MV‘L G\,J:ae)ﬂ‘WOAma,L ;nPC/, .

(b)




10.

1.

12.

13.

i
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(c)

State canisely the grounds on which you base your allegation that you are being held in

custody unlawfully:

@ . Tnafbfecrive ASS/Stanee of lounsa)

® Inappropriala SemTenla

(©) %)”\ﬁz&c/h Q@ # TL&LT/\ . Serfenc in g 3 TaThte

State concnsely and in the same order the facts which support each of the grounds set out

in (10):

@ ATTorney oid n QT \gbu//g (Ve ST 9aTe /Re gpesonT.

() (bdefendorts Received less Tivmo Than I /Al

© L as neT SeriTenced CoRPecTly ACCordng To Law.

Prior to this application have you filed with respect to this conviction:

(a) any petition in a State Court under South Carolina Law?__NO

(b) any petition in State or Federal Courts for habeas corpus or post-conv1ct10ns
relief? _NO.

(©) any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? NV 0. '

(d) any other petitions, motions or applicatiohs in this or any other Court? N©

If you answered "yes” to any part of (12), list with respect to each petition, motion or
application: . ‘
(a) the specific nature thereof:

ii.

iii.

iv.

(b)  the name and location of the Court in which each was filed:

i

ii.

iii.

iv.
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14.

15.

- L

.

(¢) . thedisposition thereof:

it

iii.

iv.

(d) the date of each su,ch disposition:

i

ii.

iii.

1v.

(e) if known, citations of any written opinions or orders entered pursuant to each'such
disposition: S -

i

ii.

iv,

Has any ground set forth'in (10) been previously preéented to this or any other Court,
State or Federal, in any petition, motion or application which you have filed?

(o

If you an_swqre‘d “yes” to (14) identify:
(a) which grounds have been presented:

i.

i

iii.

(b) the. proceedings in which each ground_Wgs raised:

IS

iii.

Revised 3/2003



16.

17.

18.

If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(a)
(b)
(c)

Waited far f.c. K.

Were you represented by an attorney at any time during the course of:

(a)
(b)
©
@

(®)

your arraignment and plea’) }/Q 5

your trial, if any?

_your sentencing? Y‘é_ Y

your appeal, if any, from the judgment of conviction or the impos_ition‘ of
sentence? . )/Q—S .

preparation, presentation or consideration of any petitions, motjons or

applications with respect to this conviction, which you filed?

No-

If you answered “yes;’ to one or-more parts of (17), list:

(2)

i

" il

(b)

i.

ii. -

i

the name and address of each attorney who represented you:

OeCirend C\/:hhn‘s

‘QD;W X 2254'7 Akmfr‘ 25307,

the procee dmgs at which each such attorney represented you:

Revised 3/2003
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19.  State clearly the relief you seek in filing this application:

’D\—Jrhh reliet T )ppYaQ@j ﬁ*hmp Fu‘/?

20. . Are you now under sentence from any other court that you have not challenged?

A/(\

STATE OF SOUTH CAROLINA

County of _’&;ﬁﬂb{}?l ’

VERIFICATION

S, ~ﬂ: Y\"?\/O(hﬂ \k\)m ' bemg duly sworn

upon my oath, depose and say that I have subscribed to the foregoing appllcatlon that [ know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this apphcatlon and that the matters and

allegatxons therein set forth are true. ' .
%ﬁné]l@)’l%/

SWORN to d subscribed before me }‘715 Z
" day of

N/

4 Natary Public

My Commission Expires:, 5 771+ ‘ : » ,

Revised 3/2002
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APPLICATION TO PROCEED WITHOUT PAYMENT
-OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I ﬂka/Of’ 1A )(' YIS , hereby apply for leave to

proceed in tlns action without prepayment of fees or costs or security therefor. In support of my
application I declare under penalty of perjury that the following facts are true: .

(la/' I am the applicant in this action and I believe I'am entitled to redress.

(%/ Becausz of my poverty I am unable to pay the costs of said procee:lmg or give
security thereof.”

Mpplicant

My Commission Expires: ; V/é 7

Revised 3/2003
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STATE OF SOUTH CAROLINA ) - _ 7 A
o , "~ ) INTHE COURT OF COMMON PLEAS
COUNTY OF BARNWELL ) ' a ’
) 2009-CP-06-0168
Antwan Jones, #333377, ) .
: | , )
Applicant, )
)
V. ) RETURN
) (Appointment of Counsel Requested)
State of South Carolina, ) : - :
_ - )
Respondent. )
_ )

. The Respondent, making its Return to the application for post conviction relief (PCR)
filed July 14, 2009, would respectfully show this Court:
| L

“The Applicant is presently confined in the South Carolina Department of C'orfections'

‘pursuant to orders ‘of commitment of the Barnwell County Clerk of Court. The Applicant was

indicted for Assault and Battery w1th Intent to Kill (2009 -GS-06- 0091) Apphcant was |

represented by D.  Grant GlbeIlS Esquire. On February 24 2009, the Apphcant pled guilty

' before the Honorable Doyet A, Early, IIL Apphcant was sentenced to twelve (12) years '

mcarceratlon Apphcant did not appeal h1s conv1ct10n and sentence.
Attached herew1th and 1ncorporated herein are the record's of the Barnwell County Clerk
of ‘Court regarding the subject conviction(s), the Applicant's records from the South Carolina

Department of Corrections, and the guilty plea transcript. The Respondent reserves the right to

‘amend this Return upon receipt of any relevant materials.

"Applicant waived presentment to the Grand Jury.
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In his current Application, the Applicant alleges that he is being held in. custody

unlaiwfully for the following reasons:

1. “Ineffective assistance of counsel.” -
a. “Attorney did not fully investigate/represent.”
2. “Inappropriate Sentence.”
a, “Codefendants received less time than I did.”
3. “Breach of truth in sentencing statute.”
' a. “I was not sentenced . correctly according to
law.” ‘

Any claims not specifically enumerated in the PCR application or amendments will be

opposed by the State at an evidentiary hean'zig, and the State will seek summary dismissal of

.vague or genéral claims at an evidentiary hearing. S.C. Code §17-27-50. All amendments should

. be made well in advance of an evidentiary hearing' by counsel of record. Rule 11, SCRCP.
I,
In a post-conviction relief action, the Applicant bears the burden of proving the
allegations in their épplication. Butler y.'State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the
application alleges ineffective assistance of counsel as a ground for relief, the A'ppliéant must

prove that "counsel's conduct so undermined the prbper functioning of the adversarial process

' that the tn'gl cannot Be relied upon as having produced a just result;" Strickland v. Washington,
466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

" The ‘proper measure of performance is whether fhe attorney provided repres_entation

within the -r-ange of competence required in criminal cases. The'coﬁrts presume that copnsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment.  Strickland, 466 U.S. 668. The Applicant must overcome this

presumption in order to receive relief.” Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

20of5
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The reviewing court applies a two-pronged test in evaluating 'allegations of ineffective
assistance of plea counsel. First, the Apphcant must prove that counsel's performance was

deﬁ01ent Under this prong, the court measures an attorney s performance by its "reasonableness

"_under‘ professional norms." Cherry, 300 S.C.' at 117, 386 S.E.2d at 625, citing Strickland.

Second, counsel's deficient performance must have prejudiced the Applicant such that "thereis a

reésonable probability that, but for counsel's unprofessional errors, the result of the proceeding

would have been dlfferent " Che r_ly, 300 S. C at 117- 18, 386 S.E. 2d at 625. With respect to

guilty plea counsel the Apphcant must show that there isa reasonable probab1hty that, but for
counsel's alleged errors, he would not have pled guilty and would have msrsted on going to trial.

Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

The: Respondent submlts that the Applicant cannot satlsfy either reqmrement of the
Stnckland test. - However, ‘the allegatlon of 1neffect1ve ass1stance of counsel probably raises
qoestions of fact that the record does not conclusirely refute. Accordir_igly, the Respondent
requests an evtdentiary hearing to fully resolve this issue. .SE‘ Sharp er v State, 279 S.C. .264,
305 S.E.2d 247 (1983).

v.

‘The Respondent Submits that the rer_naihing allegziﬁons Should_ be summarily dismissed

' -for'fai‘lhre to state a claim eogrﬁzeble under the Post-Conviction Procedure Act, S.C. Code Ann.

| § 17-27-10 to -160. An Applicant may commence a post-conviction  relief action on the

followirlg groundS'

1. That the conviction or the sentence was in v1olat10n of the Constxtutlon of
the United States or the Constitution or laws of this State

2. That the court was without jurisdiction to impose sentence;
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3. That the sentence exceeds the maximum authorized by law;

4. That there exists evidence of material facts, not previously presented and
heard, that requires vacation of the conviction or senterice in the interest of
justice;

5. That his sentence has expired, his probétion parole or conditional release

[was] unlawfully revoked, or he i is otherwise unlawfully held in custody or
other restraint; or

6. That the conviction or sentence is otherwise- spbject to collateral attack
upon any ground of alleged error heretofore available under any common
law, statutory or other writ, motion, petition, proceeding or remedy....
S.C. Code Ann. § 17-27-20 (1976).
Even if the facts alléged by the Applicant are true, these facts do not support a cognizable
| claim for post-conﬁction relief under any of the statutory grounds, aﬁd Applicant’s sentence was
a legal sentence for Assault and Battery with Intent to K111 Therefore, the Court should
summarily dismiss these allegations.
V.
Each and every allegation contained within the application not hereinbefore githér
“expressly admitted, qﬁaliﬁed or explained is hereby denied. |
- VL
WHEREFORE, having made its Return, the State requests that an evidentiary hearing be
held on Applicant’s éllegétion of ineffective assistance of ‘counsel.

[Signatures on next page.]

"4 0of 5
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| B;ZZ/Q{- . , 2009.

Respectfully §ubmittéd,

HENRY D. McMASTER
Attorney General - -

JOHN W. McINTOSH
Chief Deputy Attorney General

- SALLEY W. ELLIOTT

- Assistant Deputy Attorney General

MARY S. WILLIAMS

~ Assistant Attorney General

By;_ /.
ATTORNEYS FOR RESPONDENT .

~ Office of the Attornéy General

50f5

P.O.Box 11549
Columbia, SC 29211
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STATE OF SOUTH CAROLINA )
' ) IN THE COURT OF COMMON PLEAS
COUNTY OF BARNWELL ) -
‘ )
) 2009-CP-06-0168
_ ' )
- ANTWAN JONES, 333377 )
)
Applicant, )
) |
Vs ) AFFIDAVIT OF SERVICE BY MAIL
. ' ) -
STATE OF SOUTH CAROLINA, )
' ' )
Respondent. )
: )
L. Iam an employee of the Respondent in the abové-captioned action.
2. Regular communication by mail exists throughout the Staie of South Carolina and that this

isa proper circumstance of service by mail.

3. I'have this day served a copy of the Return in the above-captioned matter on the following
person by depositing same in the United States mail, postage prepaid:

Hope Marie Young, Esquu'e
Knapp Law Firm

Post Office Box 714
Barnwell SC 29812

DATED this 6th day of October, 2009.

*-ﬂgh&gE. K. Ragjdall, Legal Assistant
For Respondent ™ ‘




30

10

11

~ 12

13

14

15

16
17
18
19
20
21
22

23

24

STATE OF SOUTH CAROLINA CIRCUIT COURT
COUNTY OF BARNWELL . 2009-CP-06-00168

ANTWAN JONES,
Applicant,

-Vs- . TRANSCRIPT OF RECORD

STATE OF SOUTH CAROLINA,
‘Respondent.

Post Conviction Relief Hearing
Heard on Monday, July 11, 2011

" Aiken, South Carolina

BEFORE:

THE HONORABLE JAMES R. BARBER III

APPEARANCES:

Counsel on Behalf of the Applicant:
Marie V. Young, Esqg.

Counsel on Behalf of the Respondent, State of SC:
Robert Corney, Esq. o

Cheri L. Young, RPR
Circuit Court Reporter
P O Box 1154 _
Aiken, SC 29802-1154
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EXAMINATION INDEX

ANTWAN JONES
DIRECT BY MS. YOUNG
CROSS BY MR. CORNY
DE GRANT GIBBONS
DIRECT BY MR. CORNEY

CROSS BY MS. YOUNG
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ON MONDAY, JULY 11,
MR. CORNEY:

hand up a packet to
THE COURT:
MR. CORNEY:
THE COURT:
MR. CORNEY:

THE COURT:

2011 AT 9:56 A.M.:
Antwan Jones. Your Honor, did we
you?
Pardon me?
Did I hand up a packet --
On Antwan Jones?
-- for Frankie Gantt?

I got the county file here from the

clerk of court. I think that's the clerk's file.

MR. CORNEY:
something?

THE COURT:

MR. CORNEY:
Antwan Jones.

THE COURT:

MR. CORNEY:

THE COURT:

MR. CORNEY:
read it, Your Honor,
wanted to make sure.

THE COURT:
Jones?

MR. CORNEY:

THE COURT:

Antwan Jones?

Did you want me to hand up

On Mr. Gantt?

Yes, sir. I'l1l bring it up with

They have a transcript in the --

Oh, they did. Okay.

You can submit it to me if you want.
No, that's fine. If you already

then that's fine with me. I just

Do you have a package on Antwan

(No response.)

Mr. Corney, do you have a package on
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ANTWAN JONES - DIRECT

MR. CORNEY: I'm sorry, Your Honor. May it
please the Court, Your Honor.

THE COURT: Yes, sir.

MR. CCRNEY: This is Antwan Jones, case 2009—CP§

06-0168.

Mr. Jones waived presentment to the grand jury on

"an assault and battery with intent to kill charge. He-

pled guilty before Judge Early, February 24th, 2009, was
sentenced to 12 -years.
And pursuant to that plea, unlawful carrying of a

pistol and an armed robbery charge were both nolle

_prossed. He is represented today by Ms. Marie Young.

THE COURT: Ms. Young?
MS. YOQUNG: Your Honor, Mr. Jones 1is here today
to assert his claim of ineffective assistance of counsel, .

Mr. Gibbons. He believes he should have -=- he

involuntarily pled and that had he not been coerced in

some way, he would have gone to triél and possibly had a
better outcome.. |

So i'd just like to go ahead and.call Mr. Jones.

THE COURT: All fight. Mr. Jones, if you'llAstep
up here, pleasé; |

ANTWAN JONES, having been duly sworn, was
examined and testified as follows: Jones.

THE CLERK: Please have a seat in the box and
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ANTWAN JONES - DIRECT
state your full name for the Court.
THE APPLICANT: Antwan Jones.
DIRECT EXAMINATION
BY MS. YOUNG:
0. All right. Mr. Jones, where are you currently
incarcerated?
A. Kershaw Correctional Facility.
Q. And where are you incarcerated, for what reason?
A. Assault and battery intent to kill.
Q. Okay. Do you recall what your original charges were
in the underlying case?
A. Talking about all the charges?
Q. Yes, sir.
A. Assault and battery intent to kill, armed robbery and

unlawful possession of a firearm.

Q. Okay. Who was your attorney?

A.‘ De Grant Gibbons.
Q. How many times were you able to meet with your
attorney?

Two.

And how long was that each time?

Both together weren't even an hour.
Okay. Where did you meet with him at?

Barnwell County Detention Center.

o ¥ ©O ¥ 0O W

Okay. What did you discuss when you met with

35
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ANTWAN JONES - DIRECT

‘Mr. Gibbons?

A. He Jjust, he just asked me happened and he tell me, he
was like, ah, first he came with a plea for, a plea for, I
think, for like 15 to 30. I toid him no.

So the second time he came back he was like uh, well,

she decided to drop the armed robbery and unlawful

possession of a firearm and, you know what I'm saying,

plead to assault and battery intent to kill.

And I asked him how much time it carry. . He said,

like, zero to 20. So, he was like, ah, this being your

first time more than likely you'll probably get probation
or something like that. |
Q. All right. ‘And did you discuss the actual incident,
that led you to being charged, with Mr. Gibbons? Did

you -- were ydu able to tell him what happened?- What did
you discuss? What was your, I guess, what wés your side
of the story?

A.'.What did he -- I told him I was with a couple of
friends and we went to the dude, the victim house. - And me
and him got into a little argument. Me and him got into a

argument. Next thing you know, we had a little tussle and

| I shot him.

Q. Right. And what happened when you told Mr. Gibbons
that? What did he say? What -- did you claim you had a

defense to this?
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ANTWAN JONES - DIRECT
A, Say it again.
0. What did Mr. Gibbons say to you when you explained
your side of the story?
A. I really don't remember.
Q. You don't remember?
A. No, ma'am.
Q. Did you discuss going to triai since -- did he tell
you you could go to trial?
A. Yes, ma'am.
Q. And you chose to do so because -- you chose to plead
guilty instead since you claim you have a self-defense --
A. Yes, ma'am.
Q. -- claim? You know, what led you to do that?
A. What led me to plea? Because when he said probation,
you know what I'm saying, I'm going to jump on this plea.
Q. So your attorney told you you would probably serve
probation and that's why you pled?
A. Yeah.
Q. Okay. Do you believe you would have been better off
with a trial or why do you think a trial would have been
better for you?
A. Because, for one, with the robbery, he said we robbed
him. I ain't robbed nobody. 2And then with the assault
and battery intent to kill, I ain't had no intention of

killing nobody.
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ANTWAN JONES - DIRECT

Q. Okay. So, do you recall anything about your actual

plea hearing?

A. Do I?

Q. Your plea hearing?

A. No, ma'am.

Q  You don't. Well, what was mentioned about your

previous record?
A. Oh they brought up my juvenile record saying I had a,
a -- what -- attempted armed robbery.

Q. And what did you think about your juvenile offense

'being mentioned? Did you feel that that was appropriate

during your sentencing?

A. No, ma'am.

Q. Did you express that to your attbrney?

A. No, ma'ém.

Q. What difference in sentencing do you think there would

have been if your attorney had objected to the assistant

solicitor mentioning your juvenile record?

A. I don't know.

Q. You don't know?
A. No;»ma'am.
Q. Well, what reasons do YOu believe, any other reasons

that made Mr. Gibbons' representation ineffective or
deficient?

A. Because he ain't had time, he ain't had time to
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ANTWAN JONES - DIRECT

investigate my case in less than an hour.
0. Okay. What else did you want him to investigate?

A. Wanted him to investigate everything. He -- then the

police report, the police report saying one thing then the‘

court report stated something else.

Q. Like —-- and could you go into detail about that? What
did the police report say?

A. Like the poliée report saying I robbed the guy for a
large amount of money. And the court report say I robbed
him for like $60 or something like that right there.

Q. Right. And did you voluntarily waive presentment to
the grand jury for your indictments?

A. I don't understand. I don't understand.

Q. You didn't understand that when you went to plead you

were waiving your presentment to a grand jury?

A. Oh. Yes, ma'am.

Q. Did you understand that?

A, Yes, ma'am.

Q. Okay. Are you asking for a new trial, or what relief

are you asking the Court for today?

A. Really asking for a new trial.

Q. Is there anything else you want to tell the Court
about this case, how you feel about it and what else
constitutes Mr. Gibbons' ineffective assistance?

A. No, that's about it.
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ANTWAN JONES - CROSS
Q. That's it. Are you sure? .
A. Yes, ma'am.
Q. All right. Your Honor. I have no further questions.
THE COURT: All right. Mr. Corny?
CROSS-EXAMINATION
BY MR. CORNY:
Q. Mr. Jones, Judge Early asked you at your plea hearing

if,ybu were -satisfied with Mr. Gibbons‘.representation
during your representation and you said you were; right?
A. -Yes, sir.

Q. Okay. . And he even specifically asked if you felt he

had enough time to investigate the facts of your case and

you said you had; right? You told the Judge that on the

record at your plea hearing?
A. Yeah. And the reason why I said that is because with

him being my lawyer I'm thinking he trying to help me, you

know what I'm saying. I just answer all the questions how

he told me to answer the questions.

Q. Okay. But that wasn't truthful at the time you-

answered that? You didn't think he investigated your

.case?

A. I answered the queStions how he told me to answer
them.
Q. And you did in fact shoot Rick Barnes in the leg;

right?
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A Yes. Yes, sir.
Q And took $60 from him?
A. No, I ain't took nothing from him.
Q But you only pled guilty to the assault and battery
with intent to kill; right?
Yes, sir.
You didn't plead guilty to armed robbery?

A.
Q.
A. No, sir.
Q.

So you were -- with all these charges, you were facing:

a potential, a lot of time in prison; right? Something
like 50 years --
A. Yes, sir.
Q. -- if they ran consecutively? And you thought you
were going to get probation on these charges?
A. Yes, sir.
Q. All right. I think that's all I have, your Honor.
THE COURT: Anything, Ms. Young?
MS. YOUNG: Nothing further.

THE COURT: All right. Thank you. You may step

down. Anything further, Ms. Young?

MS. YOUNG: No, sir.
THE COURT: Anything from the State?
MR. CORNEY: Yeah. We'd 1like to call Mr. Grant

Gibbons again.

THE COURT: All right. Mr. Gibbons, you're under

41
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DE GRANT GIBBONS - DIRECT
oath from a previous sweafing.
THE WITNESS: Yes, sir.
DE GRANT GIBBONS, having been duly sworn, was
examined and testified as follows: |
DIRECT EXAMINATION
BY MR. CORNEY:
Q. Mff Gibbéns, do you recall Mr. Antwan Jones' case and
your represéntation of him?
A. I do.
Q.' Have you had a chance to review his file?
A. I have.
Q. Db you remember the number of timés you met with
Mr. Jones?
A. I know it was at least three times.
Q. Ahd you had an opportunity to go over the indictments
and charges with him aﬁd.the possible punishmeﬁts?
A. I did.
Q. And.his constitutional-rights?
’A. I did.
Q. 'Okay. Were yﬁu'able to get his veréion_of the facts
from him during'thése meetings?
A. He did tell me what.happened;'
Q. Did you discuss -- you Said you discﬁssed.potential

sentences he was facing on these three charges; right?

A. I did.
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DE GRANT GIBBONS - DIRECT
Q. So he was aware that he was facing very serious jail
time on these charges?
A. He was. And we did have a lengthy discussion. There

were two co-defendants in the case and they indicated that
there was a robbery. And he was hung up on the fact that
he didn't actually take the money from the victim although
he was standing there with a gun.

And there was a lot of discussion about the hand of
one, hand of all and how they could, they could easily

convict him of the robbery as well.

Q. Okay. Were you able to review the discovery with
him --

A. I did.

Q. -- when you got a copy of it?

A. I did.

Q. Did you ever discuss with him the possibility of him

getting just probation on these charges?

A. No. He kept asking me is probation an option in
these, on this chérge. And I said, well, you know,
anything's possible but I don't think you're going to get
it.

Q. All right. Were you able to investigate the
co-defendants that were involved in this case?

A. I did get statements from them implicating themselves

as well as Mr. Jones.

43
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o DE GRANT GIBBONS - DIRECT

N : ‘
11Q. Beg the Court's indulgence for one minute, Your Honor.
2| (Pause.) All right.

3 The solicitor offered to drop two charges if he pled

4 | guilty; right? The armed robbery and the possession of a

‘5 pistol?

6{A. That's correct.

710. What was his mind set as far as entering the guilty
8 | plea?

ola. well --
10| Q. As far as from your discussions?
11 | A. It kind of flip-flopped. You know, one minute'he
(ﬁ}lZ waﬁted to try a plea. The next minute he wanted a trial.
13 | The next minute he wanted a plea.
14 And so I made sure that When,we actually ‘did get to
15| court that that's what he wanted to do.
16 He had hopes after he talked to.the Judge the Judge
17 was going to do wonderful things for him. And I hever, I
18 | never encouraged that thought process because‘ﬁhié was a
19 | shooting case and it just wasn't in the cards.
20 And I told him that. But his discussions was, yeah, -
21 { but if the Judge wanted to he could; And I'd say, yéah,
22 | if he wanted to, but I don't think it's going happen. It
23 | kind of went back and forth like that.
.. 24 Q. In the end it was his decisién to enter this plea?

<:.:525 A. Absolutely.
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DE GRANT GIBBONS - CROSS

Q. Did you have any concerns with the solicitor
introducing these juvenile charges as far as his prior
record?
A. Well, I've had judge; request that. 1I've had judges
make us go and get that. I don't know that that made any
difference whatsoever to the Judge or not.

But there's nothing I can do about what happened when

he was a juvenile if the Judge wants to know, if the

solicitor has access and tells him, you know. It is what
it is.
0. Okay. And did you ever come across this difference in

the police report and the court report during your review
of this case in the amount of money that was stolen?

A. Yeah. There was a lot of indications of this being a
drug deal. And so, the dollars and the drugs, that did
change during the course of their investigation.

But as far as it having a big affect on the case, I
mean, on an armed robbery case one penny 1is the same as,
you know, $500 for the érmed robbery part.

Q. In the end he didn't plead to an armed robbery charge
anyway; right?
A. He did not.

MR. CORNEY: That's all I have, Your Honor.

THE COURT: All right. Ms. Young?

CROSS-EXAMINATION
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BY MS. YOUNG:

'Q. Mr. Gibbons, did you discuss a possible self defense

going into a trial with Mr. Jones?

1 A. I don't recall that story ever coming up that I heard

here today.

Q. Okay. And was he ever on the trial list,'trial
‘docket? |

A No, he was not.

Q. Was he scheduled for trial?

A. (Shakes head.)

MS. YOUNG: No further questions, Your Honor.
Thank you.

THE COURT: All right. Mr. Gibbons, you<may-step

down. .Thank you.

THE WITNESS:‘ Thank you..

MR. CORNEY: .That's ali from the State, Your
Honor._ - |

THE COURT: All right. Take it under.
adﬁisement.
END OF PROCEEDINGS: 10:15 A.M.

* Khkx *
CERTIFICATE OF -REPORTER

I, Cheri L. Young, Registered Professional

Reporter, and Official Court'Reporter for the State of

South Carolina, do hereby certify that the foregoing
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transcript of proceedings heard on Monday, July 11, 2011,
in Aiken, South Carolina, was reported by me using machine
shorthand and realtime computer-aided translation and is a
true, accurate and complete transcript of the proceedings
had and evidence introduced in the hearing of the matter.

I do further certify that I am neither of kin,
counsel nor interest to any'pérty hereto.

I have hereunto set my hand this Friday,

Veterans' Day, the 11th day of November,

. Y V
Cheri L. Young, RE :
Official Court Reporter
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
_ o )  FOR THE SECOND JUDICIAL CIRCUIT -
COUNTY OF BARNWELL ) , , :
_ ) :
) 2009-CP-06-0168
)
Antwan Jones, # 333377, )
)
Applicant, )
) : - =
V. ) ORDER OF DISMISSAL2 — -
) D =28 = O
_ =0 =
State of South Carolina, ), g?;;‘i 8 o
a5 >
Respondent. ) {—i_"?"é 2
) T o
5= a I
PROCEDURAL HISTORY

This matter comes before the Court by way of an Application for Post-Conviction Relief
filed July 14, 2009. The Respondent made its Return on September 26, 2009. An evidentiary
hearing into the matter was convened on Monday, July 11, 2011, at the Aiken County

Courthouse. The Applicant was present at the hearing and was repreéented by Marie V. Yourig,

- Esquire. The Respondent was represented by Robert D. Corney of the South Carolina Attorney

General's Office.

At the hearing, the Applicint testified on his own behalf. Applicant’s plea counsel, Grant
Gibbons, Esquire, (‘counsel”) was present at the hearing and testified as well. This Court also
had before it a copy of the transcript of the proceedings against the Applicant, the reéord_s of the

Barnwell County Clerk of Court, the Applicant's records from the South Carolina Department of

Corrections.




The records before this Court indicate that the Applicant is presently confined in the -

South Carolina Department of Corrections pursuant to orders of commitment of the Barnwell
County Clerk of Court. The Applicaﬁt appeared before the Honorable Doyet A. Early, III, on
February 24, 2009, where he waived presentment on a charge of Assault and Battery with Intent
to Kill (2009-GS-06-0091). He was represented by Grant Gibbons, Esquire. The Applicant pled
guilty as indicted and was sentenced to a period of twelve (12) years imprisonment. An Unlawful
Caxfying of a Pistol and an Armed Robbery charge were nolle prossed as part of the plea. The
Applicant did not appeal his guilty plea or sentence. | |
In his current application for post-conviction relief, the Applicant alleges he is being held
in custody unlawfully for the following reasons:
1. Ineffective assistance of counsel

a. “Attorney did not fully mvesﬁgate/represent

2. Inappropriate Sentence
a. “Co-defendants received less time than I dld” and

3. “Breach of truth in sentencing statute”

a. “I was not sentenced correctly according to law”
At the hearing, Applicant brought forth additional allegations stating counsel misadvised him in
regards to the sentence which he could expect to receive upon the entry of his plea for these
charges and counsel failed to properly investigate discrepancies between the police report and
the documents introduced at the plea. |

FINDINGS OF FACT AND CONCLUSIONS OF LAW -

~This Court has had the obportunity to rev_iew the record in its entirety and has heard the

testimony at the post-conviction relief hearing. This Court has further had the opportunity to

observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their
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testimony accordingly. Set forth below are the relevant findings of facts and conclusions of law ‘

- as reciuired pursuant to S.C. Code Ann. §17-27-80 (1985).

" Ineffective Assistance of Counsel
The Applicant alleges he received ineffective assistance of counsel.. In a PCR action,
“[t]he burden of proof is on the applicant to prove his allegations by a preponderance of the

evidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.1(e),

" SCRCP). Where ineffectiveassisfance of counsel is alleged as a ground for relief, the Applicant

must prove that "counsel's conduct so undermined the proper functioning of the adversarial
process that the trial cannot be relied upon as having produced a just result." S’triékland'v.'

Washmg’gon 466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984), Butler v. State

286 S.C. 441,334 S. E.2d 813 (1985).

The proper measure of performance is whether .‘the attorney provided representation
within the range of competence required. in ‘criminal cases. Courts presume that counsel
rendered adequate assistance aﬁd made -all significant decisions in the exercise of reasonable
professioﬁal judgment. Butler, Id. The Applicant must overcome this. presumption to feceive

relief. Cherry v. State, 300 8.C. 115, 386 S.E.2d 624 (1989).

First, the Applicant must prove that counsel's performance was deficient. Under this

rong, attorney performance is measured by its "reasonableness under professional norms."
. P .

Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland, supra). Second, counsel's deficient

performance must have prejudiced the Applicant such that "there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have been different."

Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “A reasonable probability is a probability

sufficient to undermine conﬁdénce in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186,



480 S.E.2d 733, 735 (1997) (citing Strickland). With respect to guilty plea counsel, the

Applicant must show that there is a reasonable probability that, but for counsel's alleged'errors,

he would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474
U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).
Failure to Object to IMproper Sentence/Erroneous Sentencing Advice

The Court wiil interpret Applicant’s allegation concerning the inappropriate sentence as a
claim of ineffective assistance of counsel in regards to counsel’s advice concerning potential
sentences Applicant could expect to receive based on the plea. Counsel testified he met with
Applicant at least three times prior to the entry of this plea during which he reviewed the charges
against Applicant, Applicant’s Constitutional rights, potential sentences the Applicant was facing
based on the charges and Applicant’s version of the facts giving rise to the charges. Counsel
went on to articulate that, based on his discussions with Applicant, he believed Applicant fully
understood that he was facing up to fifty years in jail and that jail time was a likely outcome of a
plea. Applicaﬂt testified that Counsel had advised him of an offer from the Solicitor where if
Applicant entered a guilty plea, the armed robbery and weapon charge would be dropped and he
. would definitely not receive more than a twenty year sentence, and it was likely he would
receive probation only. |

Counsel went on to testify that although he did request the court impose probation only,
he did so only at Applicant’s request and repeatedly told Applicant that a sentence of probation
alone was not a likely outcome. C;)unsel went on to séy Applicant held out a hope that Judge
Early would give him only probation once he entered his plea, but counsel never encouraged that
hope and, in fact, even told Applicant it was very uﬁlikely to actually happen. Applicant went on

to testify he knew he was facing up to fifty years in prison on the charges as advised by counsel
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and agreed that the court had advised him of potential sentences prior to the entry of his plea.

- Applicant also testified that counsel had discussed a potential self-defense strategy if they

~ proceeded to trial, but advised Applicant to enter a‘ plea because it was likely he would receive

probation only.

This Court finds’ counsel’s testimony to be credible. “Wishful thinking regarding

sentencing does not equéal a misapprehension concerning the possible range of sentences,

especially where one acknowlédges on the record that one knows the range of sentences and that

- no promises have been made.” Wolfe v. State, 326 S.C. 158, 165, 485 S.E.2d 367, 371 (1997).

Counsel properly advised Appiica.nt -of potential sentences, entered into plea negotiations which

he presented to Applicant for Applicant to decide whether to accept, aﬁd gave Applicant sound
advice concerning the realistic sentence he should expect to be imposed against him. Further, the
Court advised Applicant at his plea hearing of the same, with ail potential sentences within the
range allowed by law. The fact that Applicant erroneoﬁsly held out the hope that the court would
impose a probation only sentence does not negate that he fully understood the sentences he was

facing and had been advised by counsci that he should expect to serve additional jail time.

| Therefore, this Court finds counsel acted - within the rangé of reasonableness based on

professional norms in regards to advising Applicant of likely sentence he would receive and in

- no way improperly coerced or misadvised Applicant into entering his plea. Applicant’s

allegation with regards to counsel’s fqilure to object to a supposed “invalid sentence” is denied.
Failuré to Investigate
" Applicant has also made an allegation of ineffective assistance of counsel based
on counsel’s failure té investigate discrepancies between police reports and court documents in

reference to the amount of money stolen during this alleged robbery. Applicant alleges that



poliqe reports stated there was “a large amount™” of méney stolen from the victim in this case,
while the court documents, including the solicitor’s statements when reciting the facts, alleged
only sixty dollars was stolen from the -victim. Counsel testified that although he did see the
discrepancies in the amount that was sftolen, it didn’t make any difference as money was still
stolen. Further, as the “armed robbery” charge against Applicant was dropped as part of the plea,
Applicant ultimately was not convicted of the charge involving the money stolen, so it was
somewhat irrelevant.

Finally, because this case never proceeded to trial, counsel did not get the chance to challenge
the armed robbery charge based on these discrepancies as perhaps he vs}ould have at trial. The.
Court, for these reasons, finds Counsel’s representation fell well within the range of competence
required in a criminal case and the Applicant has failed to overcome the presumption that such

adequate assistance was rendered. See Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985);

Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). Further, Applicant has failed to prove any

- prejudice resulted from this supposed failure to investigate. “Failure to conduct an independent
investigation does not constitute ineffective assistance of counsel when the allegation is

supported only by mere speculation as to the result.” Moorehead v. State; 329 S.C. 329, 334,

496 S.E.2d 415, 417 (1998).

Breach of Truth in Sentencing
The Applicant’s final contention is that he was not sentenced properly according to the
law. Pursuant to S.C. Code Ann. § 16-’1-20(A)(3), the range of potential penalties for a Class C
felony is from zero to twenty years imprisonment. Assault and Battery with Intent to Kill is
classified as a violent, Class C felony w1thln that category, and therefore carries a potential

sentence of zero to twenty years. Applicant was fully advised on the potential sentences he was
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facing by the plea judge on the record at the plea hearing and by céunsel prior to entering his
plea. Therefore, this Coﬁrf finds not only was Applicant senjcéﬁced.to a lawful and valid sentence
on this charge, but additionally he was fullyvadvised of thefféhge of sentences he was facing prior
to entering his plea. |
CONCLUSION

Based on all the foregoing, this Court finds and concludes fhat the Applicant has not
established any constitutional violations or deprivations that would require this court to grant his
application. This Court finds Counsel’s testimony to be credible and finds that Counsel
appropriately advised Applicant of all matters relevant to his charges, plea' and sentencing, as

well as conducted all necessary investigation into the matter to provide competent representation.

. ‘Additionally, Applicant was sentenced within the lawful range alloWed for Assault and Battery

with Intent to Kill pursuant to our State’s code. Afier careful review based on the standard

~ discussed above, the Applicant has failed to prove by the preponderance of the evidence that his

trial/plea counsel was ineffective. Therefore, this Court finds that the application must be denied
and dismissed.
Except as discussed above, this Court finds that the Applicant failed to raise any

remaining allegations and has, thereby, waived them. A waiver is a voluntary and intentional

abandonment or relinquishment of a known right. Janasik v. Fairway Oaks Villas Horizontal
Property Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A waiver may be express or implied.
"An implied waiver results from acts and conduct of the party against whom the doctrine is

invoked from which an intentional relinquishment of a right is reasonably inferable." Lyles v.

BML, Inc., 292 S.C. 153,°158-59, 355 S.E.2d 282 (Ct. App. 1987). The Applicant's failure to



address any such issue at the hearing indicates a voluntary and intentional relinquishment of his
right to do so. Therefore, :any and all rémaining allegations are denied and dismissed.

This Court advises Applicant that he must file and serve a notice of appeal within thirty
(30) days from the receipt _'by counsel of written notice of entry of judgment to secure the

appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453

(1991), an Applicant has a right to an appellate counsel’s assistance in seeking review of the
denial of PCR. Rule. 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
review, PCR counsel must serﬁfe' and file a Notice of Appeal on the Applicant’s behalf. Your
attention is directed to South Carolina Appellate Court Rule 227 for appropriate proc;edures for
appeal.

IT IS THEREFORE ORDERED:

1. That the Applicaﬁon for Post-Conviction Relief must be denied
- and dismissed with prejudice; and

-2 The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this 2~ day of %L/ur/ ,2011.

(Jo 2%t

JAMES R. BARBER, III
Presiding Judge
Second Judicial Circuit

[5// whre , South Carolina.
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WITNESSES

Rice - B.P.D.

9¢

DOCKET NO. 2009-GS-06-03(

The State of South Carolina

County 'of' Barnwell

ARREST WARRANT NUMBER

K197575

ACTION OF GRAND JURY -

Foreperson of Grand Jury -
‘Date:

—

——

VERDICT

————————— ———

COURT OF GENERAL SESSIONS

FEBRUARY 23, TERM 2009

THE STATE
‘ VS.

ANTWAN JONES

Foreperson of Petit Jury
Date:

Indictmént for

'ASSAULT AND.BATTERY WITH
~ INTENT TOKILL

SC Code: 16-3-620
CDR Code: 014 B _
Class FEL-C(V) o C

s ————————

e ettt ——

14




STATE OF SOUTH CAROLINA) ‘ INDICTMENT

COUNTY OF BARNWELL )

At a Court of General Sessions, convened on February 23, 2009 the Grand

Jurors of Barnwell County present upon their oath:

ASSAULT AND BATTERY WITH INTENT TO KILL

That ANTWAN JONES did, with others, in Bamwell County on or about
December 15, 2008, with malice aforethought commit an assault and battery upon one
' Rick Barnes with intent to kill the said victim, to wit: Defendant did shoot the victim in the

leg. All in violation of §16-03—6A2‘0 of the Code of Laws of South Carolina, (1976), as

amended.

Against the peace and digr_‘i of the State, and contrary to the statute in such

case made and provided. o :

J. STROM THURMOND, SOLICITOR




ARREST WARRANT

K= 187575

STATE OF SOUTH CAROLINA
County/ E Municipality of
A \\
THE STATE .
against
Ah‘}wh __Jores
Address: _ -
D\c\'v-v\w-LU\ J.C. A8
" Phone: . i SSY\

) Sex M Race: R__ Helgh’( 5 l We|ght I_‘“’Q_
7 state: DL#:.
T 08 _03-03~ 59 Agency ORI#: 9€ 0060]00
Prosecuting Agency: __fancrwel) flie 029""
Prosecuting Offlcer Gler Bl -

| Offense: AHSAU 3 ﬁnd“e(\: o N r«krﬁ' j'crk.ll

Offense Code

Hom 3= (ea

Code/Ordinance Sec

- This warrant is CERTI FIED FOR SERVICE in the
D County/ D Municipality of
) ' The accused

‘is to be ‘a‘rrested and brought. before me fo be
dealt with according to law.

(L.S.)
Signature of Judge .

RETURN
A copy of this arrest warrant was delivered: to

defendant ?"’f"ﬂ‘—tr?‘f“ A ax, J - ey
on fh- NV -s¥

(X

Signature of Constable/Law Enfofcement Officer

RETURN WARRANT TO:

" DESCRIPTION OF OFFENSE:

D ' cog-1L-11%y N
STATE OF SOUTH CAROLINA ) :

Form Approved by
: ) SC. Attorney General
County/ @,Municibality of ) AFFIDAVIT gf):r(':lAz 2;'128003' ’
AW \\ ) '
Personally appeared before. me - the affiant _ '&A" Gl@\’\ K:\L . . -who
" . being duly sworn deposes and .says that - defendant Deduasmn Tones. M

did within this county and state on A-" 15~ O¥ ~ violate the cnmxnal laws of the
' State of South Carolina’ (or ordinance of [:I County/[EMunlcrpallty of Q)A(Y\\N‘Q “ )

in the following particulars:

/“rssAu'\\'a.B/A\ﬂn, o - V\'\"A"’Ok”
}o-3-¢a0 _

| further state that there is probable cause to believe that the

the crime set forth and that probable cause is based on the follow:ng facts:

Thad on la’ld’/ﬁ? ord Antwen Jomas - oty MA-ltf-k Ao Hu

Ard i the tndend o ks ) commt 4 E,A,-}-\»er\, vpon Rick Barnes by
Shoatirg  him ww\!\\ A RMJ un, CAusY Bon 't !
Ww A 6I°°J §om) '”f) Ha vie "“ ’OJ( A Ulﬁﬂ'ﬁh‘)\ )

defendant named above did commit’

Hrow it

) 'H-lV'C'L\M'i ’pc PN d <L,
Plae At 137 S sm y Jocated Wil the o\ /ﬂ;s eclra /ﬁh‘?
imcts of gMnM
S$C, Ths a4t kew\j A wolA:L‘cn of ta 5¢ code of  laws g
Arnended. '
o A
| v TR 2 =
Signature of Affiant - M. M 2{3% 5_:__2 m
o 0o’ 3. =Zmpg H :
STATE OF SOUTH CAROLINA ) AﬁlamSAddreS?GA{‘nire\g\:’ rSrC : &9 ;::o./\ =
Dc;ou_nty/@ Municipality of ) Affiant's Telephone _ 03 = }r;c,_ |525 575 -~
Bacawe\ ) o e

‘AL
i

ARREST WARRANT 5= _
TO ANY LAW ENFORCEMENT OFFICER ‘OF THIS STATE OR MUNICIPALITY OR ANY CONSTAB).'E"BF THIS Cd_%\ITY:

It appea}:mg from the ..above affidavit that there are reasonable @oum‘s g_fﬁ weve that
on ]2- 1504 defendant ‘Q'WM Jora s :

did violate the criminal laws of the State of South Carolina (or ordinance of
D County/ @Mumcnpahty of 6” ﬂw*-'\\ as set forth below:

DESCRIPTION OF OFFENSE: A’%&uw > (5&,“4,\, w3 ,,\-’Le,\-\— Jo ErU
BT VAV

Having foundAprobabIe cause and the a_bove affiant having sworn before me, you are empowered and directed to arrest the said

D

- defendant and bring him or her before me forthwith to be dealt with according to law. A copy of this Arrest Warrant shall be delivered to

" the defendant at the time of its execution, or as soon thereafter as is practicable.

Swom to and /siifbed bef re me
—

7 (Ls.)
Signature of Issuing Judge
Judge Code: ‘élfg

: ORiGINAL

well [ <¢ 29512
&3l 5y)- J63S

D Magistrate @ Municipal

) . :

)

) Judge's Addros 5‘5 9 3'0ev 2om &uuk /ArJ
) . &R‘n

)

Judge's Telephone
lssuing Court;

D Circuit



BAIL set by

(= 4 (4
o /7,//{/46”

- Name:

-—@ do . .
Type and Amount: R@OO -

Name of Surery:

SRELIMINARY HEARING held by

Judge

G 2 Atiorney”

Tatision:

DISPOSITION beiore

fincicate jury rial bench trial, plea, nol, pros., atc.)

FelsiHivIoM

< SOE,

Name;

WITNESSES

Address:

Telaphone:

Address:

Telephone:

Name.

Address:

Telephone:

Name:

Address:

Talzphone:

Name:

Address:

Telephone:

Name:

Address: __

Telzphone:

Name:

Address:

Telzphone:

Name:

Address:

Telephone:

CODEFENDANTS

6G
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"’§\QTE OF SOUTH CAROLINA S . _ o - INTHE COURT ~=, 'ERAL SESSIONS -

COUNTYOF BarawelL. . . . ] :
- STATE ) INDICTMENT/CASE#: OB -Gs- oo q|

N

VS.
ﬂn tudon . D ones Y AW K- \4 '1 5 7 s
AKA: ’ _ ) Date of Offense: 1 2| 15|e 2 4

"Race: blaci Sex:alc Age: 20 ) S8C.Code§: |{p4- 5~ LZO
DOB.J.3.4G 99 SS#:, ' ‘ ) CDRCode #: oo\

" Address: ) . ,
City, State, Zip: D emuell 3¢ 99812 ) SENTENCE SHEET 720 Uears
DL# SiD# ' ) 4
In dlsposmon of the said indictment comes now the Defendant who was L1 CONVICTED OF ortiPLEADS p
TO: Qssavlt 8 Bedteru wi) Tntreat do KL
in violation of [ b-3-L2O . S ) of the S.C. Code of Laws, bearing CDR Code # OO[L’

] NON-VIOLENT IS(VIOLENT [J SERIOUS w MOST SERIOUS [ Mandatory GPS [ §17-25-45
(CSC w/minor 1% or Lewd Act) :

The charge is:L1As Indlcted (O Lesser Included Offense, yDefendantWalves Presentment to Grand Jury. (defendant initial)

The pleaj Without Negotiations or Recommendation, [J Negotiated Sentence, {1 Recommendatiop by th _ :
S i fgrons LA e
Solicitor v

dant ' Attorney for Defendant SC Bar #

WHEHEFORE the Defendant i I? 2mmmed to the %pan ent of Correctlons O County Detention Center;

for a determinate term of days/moenths [J under the Youthful Offender Act not to-exceed : years

and/or to payafineof$ _-_______ . provided that upon the serviceof ______ days/months/years and/or payment

of $ ; plus costs and assessments as apphcab!e the balance is suspended with probatlon for

months/years and subject to South Carolina Department of Probation, Parale and Pardon Services standard conditions of probation,

which are incorporated by reference. [ CONCURRBENT or [ CONSECUTIVE to sentence on:
he Defendant is to be given credit for tlme served pursuant to S.C. Code §24-13-40 1o be calcu|ated and apphed by the State

Department of Corrections. -
{OJ The Defendant is to be placed on Central Heglstry of Child Abuse and Neglect pursuant to S.C. Code §17 -25-135.
. SPECIAL CONDITIONS: . _

[J RESTITUTION: [ Deferred D Def Waives Hearing D Ordered PTUP _

Total: g plus 20% fee: _ $ : : days/hours Public Service Employment
Payment Terms: ' ‘ : Obtam GED O
D set by SCDPPPS . Attend Vac. Rehab. or Job Corp.
' : ' ) May serve W/E beginning
Recipient: : : : ] Substance Abuse Counseling [
*Fine: $ Random Drug/Alcohol Testing [
§14-1-206 (Assessments 107.5%) : $ ____Fine may be pd. in equal, consecutive weekly/monthly
§14-1-211(A)(1) {(Conv. Surcharge) ‘ $100 $ N\ OD. Q0 pmts.of $ ' Beginning '
§14-1-211(A)(2) (DUl Surcharge}) $100 § $ paid to Public Defender Fund
§56-5-2995 (DUI Assessment) $12 g Other: ‘ : '
§35.13 (Public Def/Prob) : $500 § - ‘
§73.3, 1B TP (Law Enforce. Funding) .$25 § 2 (_:_ . DO
§33.7, 1B TP (Drug Court Surcharge) $100 $
§50-21-114(BU! Breath Test Fee) - $50 %
§56-5-2042(J) (Vehicle Assessment) $40/ea $ ] Appolnted PD or appointed other counsel, §35.13 TP
3% to County (if paid in instaliments) $ g g 0  Requires $500 be paid to Clerk during probation.
§90.11 TP (SCCJA Surcharge) . $6 g R. N N\ _ S
TOTAL , _ : $ [y g O -7 N
EZ g \j ‘ i ) ji g : _ ~ Presiding Judge W —
terkof Golrt/ Deputy Clerk . Judge Code: * 49/5@ I = S .
Court Reporter: L\ Y \~\ N Q_,\Q\ L Sentence Date: ' 7%&}%/’ =09 .

Scca/217 (07/2008)



