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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

)
)
COUNTY OF OCONEE )
) C.A. No. 2012-CP-37-383
) B
Nezar Abraham, )
Appellant, ) = w
) ™~ o :’ M
vs. ) ORDER M oEmE
A\ ) ' : g E g
State of South Carolina, ) Ticket No..F225314 @ S =9
) - xS
Respondent, ) = 8xm
) w SFT
) - g
- o

This matter came before the Court, anc} oral presentations by counsel were heard, on the 4®
day of September, 2012 as an appeal from the conviction for Driving Under the Influence, 1*
offense, in the Summary Court in Oconee County, South Carolina. The Appellant was represented
by C. Austin McDaniel, of the Cole Law Firm, and the Respondent was represented by Deputy

Solicitor Blair Stoudemire of the Tenth Judicial Circuit Solicitor’s Office.

. FACTS
The Appellant was arrested by Trooper Kevin Brown of the South Carolina Highway Patrol

on July 7, 2011, in Oconee County and charged with the offense of Driving under the Influence, 1%
Offense. The record on appeal discloses the state’s allegation that the appellant was involved in a
single car accident that occurred sometime during the late evening of July 6, 2011. At trial the
arresting officer testified that he arrived at the scene sometime after midnight, July 7,2012. It
further appears that when the arresting officer arrived, the Appellant and 7 to 10 emergency
' personnel were present at the incident location, It appears uncontradicted that the arresting officer

was the only witness called to testify by the state and was unable to provide any factual basis as to

( (2
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the time of the collision, or the make / model or any other pertinent information regarding the
vehicle alleged to have been involved. None of the emergency personnel, that arrived on scene
before the arresting officer, were present fo.r trial. At the close of the State’s case, the Appellant
moved for a Directed Verdict based on the State’s failure to prove the corpus delicti of the offense

of Driving Under the Influence. That motion was. denied and the Appellant was subsequently
convicted. This appeal followed.

The issue on appeal before this Court is whether the Magistrate erred in failing to grant the
Appellant’s directed verdict motion for lack of evidence to establish the corpus delicti of the offense

of driving under the influence. Based on this Court’s scope of review on appeal, the arguments

presented and considering State v. Townsend, 321 S.C. 55, and the law applicable in Soﬁth

Carolina, I reverse the conviction and dismiss.

- THEREFORE, the motion of the Defendant is granted and the above captioned case is

hereby dismissed. And,

IT IS SO ORDERED.
The Honorable Alexander S. Macaula
Circuit Court Judge
’Imﬂll‘.hﬁﬁdal Circuit
EC
Walhalla, South Carolina PY
L2 a0 SEP 13 2012

CLERK OF COURT - OCONEE COUNTY
| CLERK OF COURT - 0CONEE CounTy
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STATE OF SOUTH CAROLINA
COUNTY OF OCONEE

IN THE COURT OF COMMON PLEAS

NEZAR ABRAHAM

FORM 4 \,‘J
: JUDGMENT I-YA CIVIL CASE

‘CASE NO. 2012 CP-37-00383

STATE OF SOUTH CAROLINA

PLAINTIFE(S)

DEFENDANT(S)

Submitted by: C. AUSTIN MCDANIEL

Attorney for : {X] Plaintiff
or

[] Defendant

(] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

ACTION DISMISSED (CHECK REASON): {1 Rule 12(b), SCRCP; {1 Rule 41(a),
SCRCP (Vo!l. Nonsuit); [J Rule 43(k), SCRCP (Settled); [_] Other

ACTION STRICKEN (CHECK REASON): [[] Rule 40(j), SCRCP; (] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (QHECK APPLICABLE BOX):
(] Affirmed; (<] Reversed; [ ] Remanded; (] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: E See attached order (formal order to follow) [[] Statement of Judgment
by the Court:

O O O O

X

ORDER INFORMATION
This order [ ends [] does not end the case.
Additional Information for the Clerk :

INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)

N/A N/A SniA

$

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information ebove has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest

SCRCP Form 4C (10/2011) Page 1 of 2
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STATE OF SOUTH CAROLINA )
) IN THE SUMMARY COURT
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STATE, TICKET NO.:

F225314

COPY
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NEZAR ABRAHAM,
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SUMMARY COURT JURY TRIAL HELD BEFORE THE HONORABLE
WILLIAM F. DERRICK, JR., MAGISTRATE, ON THE 17TH DAY OF
APRIL, 2012, BEGINNING AT 1:00 P.M. IN THE OCONEE COUNTY

COURTHOUSE, WALHEALLA, SOUTH CAROLINA.
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PROCEEDINGS:

BY THE COURT: THIS IS CASE NUMBER F225314,

THE STATE VERSUS NEZAR ABRAHAM. IS THAT

PRONOUNCED CORRECTLY, SIR?

BY MR. ABRAHAM: YES, SIR.

BY THE COURT: ALL RIGHT. THANK YOU VERY

MUCH. AND YOU ARE REPRESENTED BY MR. MCDANIEL; IS
THAT CORRECT?
BY MR. ABRAHAM: YES, SIR.

BY THE COURT: AND, MR. MCDANIEL, IT IS MY

UNDERSTANDING THAT YOU HAVE A MOTION TO MAKE
BEFORE WE GET STARTED?

BY MR. MCDANIEL: YES, SIR, JUDGE.

BY THE COURT: ALL RIGHT. I'LL BE GLAD TO

HEAR IT FROM YOU.

BY MR. MCDANIEL: JUDGE, ACTUALLY, THERE’'S A

COUPLE OF JUST HOUSE-CLEANING MOTIONS, IF THAT'S
OKAY. I WOULD fiRST MAKE THE MOTION THAT ANY
MENTION OF LEGAL LIMIT, THERE'S A NUMBER OF TIMES
THAT LEGAL LIMIT IS MENTIONED IN THE BA ROOM.

SOUTH CAROLINA OBVIOUSLY DOESN’'T HAVE A LEGAL

LIMIT. THERE'S AN INFERENCE LEVEL OF .08 OR

GREATER. I'D ASK FOR THAT TO BE REDACTED OR AT

LEAST EXPLAIN TO THE JURY BEFORE THEY HEAR IT, SO

THEY UNDERSTAND THERE’S NO MAGIC NUMBER THAT
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AUTOMATICALLY CONVICTS SOMEBODY OF DRIVING UNDPER
THE INFLUENCE. THAT IT’'S JUST A PIECE OF EVIDENCE
AND I BELIEVE YOUR JURY CHARGES CLEAR THAT UP.

BUT IT IS JUST A PIECE OF THE EVIDENCE THAT CAN BE
CONSIDERED IN DETERMINING WHAT'S GUILTY OF DRIVING
UNDER THE INFLUENCE. I DO HAVE THE SPECIFIC TIMES
IF YOU WANT THEM, BUT I'LL LEAVE THAT UP TO YOU.
I'M NOT SURE ---

BY THE COURT: HOW WOULD YOU GO ABOUT
REDACTING THAT FROM VIDEO? MS. BLUNDY, I WILL BE
GLAD TO HEAR ANYTHING YOU HAVE TO SAY.

BY SOLICITOR BLUNDY: I WAS JUST LOOKING BACK
AT MY NOTES. THERE MAY HAVE BEEN A FEW TIMES
WHERE THAT WAS SAID ---

BY THE COURT: I THINK IT WOULD BE EASIER IF
I JUST EXPLAIN TO THE JURY THAT THERE IS NO LEGAL
LIMIT, THAT THERE ---

BY SOLICITOR BLUNDY: I THINK A WAY TO CURE

THAT WOULD BE TO SAY THE LAW COMES FROM ME OR
YOU'RE A -- NOT FROM THE TROOPER -- AND THIS IS
WHAT THE LAW ACTUALLY IS, AND IT‘'S AN INFERENCE --
I AGREE, I AGREE WITH THE DEFENSE IT'S AN
INFERENCE OF IMPAIRMENT, NOT ---

BY THE COURT: OKAY. ALL RIGHT.

BY MR. MCDANIEL: AND IF, MAYBE IF WE ENTER A
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STIPULATION BEFORE WE ACTUALLY GET INTO THE CASE
WHERE WE BOTH STIPULATE THAT THERE’'S NO LEGAL
LIMIT. I DON’'T KNOW HOW WE’'RE GOING TO WORK IT,
BUT I WOULD PREFER IT TO BE ADDRESSED BEFORE THE
HEARING. IT IS SAID A GOOD BIT OF TIMES.

BY THE COURT: IF IT’'S INTRODUCED --
OBVIOQUSLY, I DON'T KNOW WHAT YOU'RE GOING TO DO.

BY MR. MCDANTIEL: RIGHT.

BY THE COURT: BUT IF IT IS INTRODUCED, I

WILL GO OVER THAT AS IT'S BEING SET UP AND MAKE
SURE THEY UNDERSTAND THAT ---
BY MR. MCDANIEL: OKAY.

BY THE COURT: --- AND WE CAN DO IT THAT WAY.

YOU ALL JUST MAKE SURE I DON'T FORGET.

BY SOLICITOR BLUNDY: OKAY.

BY MR. MCDANIEL,: JUDGE, AND SIMILARLY,
DURING THE TRANSPORT FROM INCIDENT SITE TO JAIL,
THERE'S ABOUT A FIFTEEN (15) SECOND CONVERSATION
BY TROOPER BROWN WHERE HE OBVIOUSLY ALLEGED THE
COLLISION>IN THIS CASE. HE KIND OF TELLS THE GUY
THAT HE'S -- THANK GOD HE DIDN’T KILL SOMEBODY AND
THIS ISN'T A FELONY DUI. I WOULD JUST PREFER -- I
THINK IT SHOULD BE REDACTED BECAUSE, ONE (1)},
NOBODY'S EVEN -- WAS ALLEGED TO HAVE OCCURRED OR

EVEN CLOSE TO OCCURRING. IT IS A SINGLE CAR
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WRECK. AND I JUST -- I DON'T THINK IT -- PURELY
WOULD INFLAME THE JURY TO CONSIDER FACTS THAT
AREN’'T IN THE EVIDENCE AND AREN’'T GOING TO ATTEMPT
TO BE PUT INTO EVIDENCE. AND I, I -- THE TRUTH OF
THE MATTER IS I THINK IT WOULD JUST TAINT A JURY
IF THEY HEARD IT, SO I DON'T KNOW THE BENEFIT TO
THE STATE AND CERTAINLY NOT TO THE DEFENSE WHEN
THEIR HEARING SUCH.

BY SOLICITOR BLUNDY: I THINK, YOUR HONOR, I

MEAN THE QUESTION WOULD BE AS TO WHETHER YOU FEEL
THE PROBATIVE VALUE, YOU‘KNOW, OUTWEIGHS THE
PREJUDICE OF IT. I DO BELIEVE THE DEFENDANT DOES
SAY SOMETHING AFTER THE TROOPER SAYS THAT AND
SAYS, "YEAH, I AGREE WITH YOU. I'M GLAD I DIDN'T
HURT SOMEBODY."

e BY MR. MCDANIEL: BUT REGARDLESS, HE'S NOT

ALLEGED TO HAVE EVEN, TO HAVE HURT ANYBODY. AND
IF WE ARE GOING TO DO A 403 ANALYSIS, IT'S
PROBATIVE TO NOTHING. HE’'S ALREADY BEEN ARRESTED
OF A DUI ---

BY THE COURT: RIGHT. AND THEN I ASSUME HE

WOULD HAVE, IN THE ARRESTING, BEEN MIRANDIZED AT
THAT TIME.
BY MR. MCDANIEL: THAT IS CORRECT.

BY SOLICITOR BLUNDY: HE IS MIRANDIZED, SO HE
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DOES KNOW THAT ANYTHING HE SAYS CAN BE USED
AGAINST HIM.

BY THE COURT: AND THEN YOUR POSITION IS THE
OFFICER ---

BY MR. MCDANIEL: THERE’S NOTHING TO USE

AGAINST HIM. I MEAN, PURELY, THIS WHOLE
CONVERSATION HAS NOTHING TO DO WITH THE ALLEGED
CRIME. iF IT WAS -- I WOULDN'T HAVE AN ARGUMENT
IF I WAS TRYING TO SUPPRESS HIM ADMITTING TO THE
DRINKING ---

BY THE COURT: LET ME ASK YOU THIS WHILE WE

ARE OUTSIDE THE PRESENCE OF THE JURY. WAS THERE A
COLLISION IN THIS CASE?

BY SOLICITOR BLUNDY: THERE ~-- IT IS A WRECK

- CASE, A SINGLE CAR.

BY MR. MCDANTEL: A SINGLE, SINGLE CAR WRECK.

BY THE COURT: I'M JUST NOT SURE HOW TO MAKE

SENSE OF IT. I MEAN HE'S REFERRING TO A COLLISION |
AND THERE WAS ONE, EVEN THOUGH IT WASN‘'T WITH
SOMEBODY ELSE. I DON'T SEE HOW THAT WOULD BE NOT
FAIR AND IMPARTIAL. I MEAN, I HAVEN'T HEARD --
WHAT’S THE WORD I'M LOOKING FOR? ---

~BY MR. MCDANTIEL: WELL, I MEAN, THE -- IT'’S
NOT PROBABLE WITH ANYTHING, I GUESS IS WHAT THE

QUESTION IS. IS THAT THEY ARE NOT GOING TO --

10
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DCESN’'T GO TO THE STRENGTH OF THEIR CASE AT ALL
AND IT'S PURELY INTRODUCED TC INFLAME THE JURY.
THAT WHILE THEY ARE ALLEGING THERE IS A SINGLE CAR
COLLISION HERE, THAT -- I MEAN, WE CAN EXPOUND IT
ON ---

BY THE COURT: INFLAMMATORY WAS THE WORD I

WAS LOCKING FOR. I DON'T SEE -- I JUST DON'T SEE
HOW THAT WOULD BE INFLAMMATORY IF IT WAS -- I
MEAN, IF HE JUST SAID THAT, YOU KNOW, YOU -- HE
DIDN’'T KILL ANYBODY AND HE SAID, "YEAH," ---

BY MR. MCDANIEL: BUT HOW IS IT PROBATIVE, I
GUESS IS -- I MEAN IT'S NOT PROBATIVE TO GUILT OR
INNOCENCE. HE'S ALREADY BEEN ARRESTED FOR THE
ALLEGED CRIME. I MEAN THE DUI ---

BY THE COURT: I THINK THE BIGGEST THING FOR

ME IS HE WAS MIRANDIZED AND ANYTHING HE SAID COULD
BE USED AGAINST HIM. AND HE -- YOU KNOW, IF HE
ADDRESSED IT AS WELL, I THINK IT, I THINK IT
SHOUﬁD COME IN. I'LL, I'LL NOTE YOUR -- I'LL LET
-- WHAT I'LL DO IS I'‘LL NOTE YOUR MOTION AND I'M
GOING TO DENY IT AT THIS TIME.

BY MR. MCDANIEL: OKAY.

BY THE COURT: IF YOU WISH TO MAKE AN

OBJECTION ON THE RECORD, I'LL ALLOW YOU TO DO THAT

AS WELL. AND IF SOMETHING ELSE COMES UP,

11
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OBVIOUSLY, IN IT, THEN YOU'LL HAVE IT ON RECORD.

BY MR. MCDANIEL: ALL RIGHT. THANK YOU.

JUDGE, I MOVE TO SUPPRESS THE BREATH TEST RESULT
IN THIS CASE. IT'S BASED OFF A SPUN (PHONETIC)
WHICH YOUR HONOR HAS. AND IN PARTICULAR, I MOVE
TO SUPPRESS BASED ON COHERSION, PASSIVE AS IT
MIGHT HAVE BEEN. I'M NOT ALLEGING AN INTENTIONAL
ACT ON THE PART OF TROOPER BROWN, BUT
INCORPORATING THAT IS WHAT I CONSIDER TO BE
MISLEADING STATEMENTS AFFECTING THE LAW THAT WERE
RELAYED TO MR. ABRAHAM DURING THE BA PROCESS. AND
ACTUALLY IT BEGINS DURING THE TRANSPORT WHERE -- I
THINK, JUDGE, JUST KIND OF A BRIEF INTRODUCTORY
STATEMENT ABOUT WHO MR. ABRAHAM IS. HE IS FROM
CHICAGO. HE WAS DowN HERE DOING CONTRACT WORK AS
A STRUCTURAL ENGINEER FOR DUKE POWER. NEVER BEEN
IN TROUBLE BEFORE. NEVER BEEN ARRESTED. AS FAR
AS I KNOW, HE NEVER HAD ANY CONTACT WITH LAW
ENFORCEMENT AT ALL. HE IS A NATIVE BORN OF SYRIA.
MOVED HERE 2001. BECAME A CITIZEN -- TO ATTEND
SCHOOL IN ILLINOIS. BECAME A CITIZEN OF THE
UNITED STATES IN 2005. ‘DIDN'T SPEAK A LICK OF
ENGLISH UNTIL HE TOOK ENGLISH AS A SECOND
LANGUAGE. OBVIOUSLY -- AND I KNOW THAT WE GET A

NUMBER OF PEOPLE CONNECTED TO DUKE HERE, BUT A

12
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MAJOR CONCERN IS BEING -CHARGED WITH A DUI. THE
RAMIFICATIONS OF WHICH -- REALLY NOBODY CAN TELL
YOU WHAT DUKE OR ANYBODY WOULD DO IF YOU ARE
CONVICTED. THE PROBLEM IS SINCE HE IS A
STRUCTURAL ENGINEER IN THE NUCLEAR POWER INDUSTRY,
HE ALSO HAS HOMELAND SECURITY CLEARANCE THAT HAS
BEEN YANKED SINCE THEN. SO, YOU HAVE A GUY THAT
KNOWS THAT THERE ARE GOING TO BE SOME
RAMIFICATIONS AND HE IS SEEKING ADVICE FROM THE
TROOPER IN WHAT HE SHOULD DO. AND WHAT BEGINS
DURING TRANSPORT AND ENDS THROUGH THE BA, THROUGH
THE ACTUAL BLOW IN THIS CASE, JUDGE, IS TROOPER
BROWN TELLING HIM THAT IT IS IN HIS BEST
INTERESTED TO BLOW INTO THE MACHINE. AND HERE'S
JUST SOME QUOTES THAT I WROTE, JUDGE. THIS IS
JUST PURELY DURING THE BA, NOT THE TRANSPORT, BUT
(PAUSE) ---

BY THE COURT: I GOTCHA.

BY MR. MCDANIEL: "IT'S MORE BENEFICIAL TO
TAKE THE TEST. I THINK IT'S IN YOUR BEST INTEREST
TO TAKE THE TEST. I DON'T SEE ANY REASON WHY YOU
SHOULDN'T TAKE THE TEST. THE ONLY WAY TO KNOW
WHAT YOU ARE IS TO TAKE THE TEST. IF YOU TAKE THE
TEST AND YOU ARE NOT UNDER THE INFLUENCE, YOU'RE

FREE TO GO. YOU WON'T BE CHARGED WITH A DUI IF

13
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YOU'RE UNDER THE ~-- IF YOU’'RE NOT UNDER THE
INFLUENCE. IF YOU BLOW UNDER AN .08, YOU'LL WALK
OUT OF HERE. YOU DON’T HAVE ANY REASON NOT TO
TAKE THE TEST." AND, JUDGE, SEE I DON'T KNOW HOW
MANY -- I KNOW THAT YOU'VE BEEN DOING THIS A LONG
TIME. I HAVE NOT. AND I HAVE HAD A LOT OF CASES
WITH TROOPER BROWN AND I’'VE NEVER HEARD HIM SAY
THIS TO PEOPLE THAT HAVE BEEN ARRESTED AND ASKED -
- IN FACT, I THINK THE STOCK QUESTION THEY ARE
TRAINED TO TELL.IS, "I CAN'T GIVE YOU LEGAL
ADVICE. HERE'S THE IMPLIED CONSENT FORM. ACGAIN,
THE DECISION IS YOURS. IF YOU BLOW .15 OR
GREATER, YOU’'RE SUSPENDED FOR ONE (1) MONTH AND IF
YOU REFUSE, THAT REFUSAL WILL BE USED AGAINST YOU
AND I TAKE YOUR LICENSE FOR SIX (6) MONTHS." NOW,
HERE, JUDGE, I THINK THIS OPENS UP A LOT OF
THINGS. IN PARTICULAR, "IF YOU TAKE THE TEST AND
YOU’'RE NOT UNDER THE INFLUENCE, YOU'RE FREE TO
GO." 1IN MY MIND, THAT ALREADY OPENS UP IN MR.
ABRAHAM'S MIND THAT PERHAPS HE'S NOT UNDER ARREST
FOR DRIVING UNDER THE INFLUENCE. AND THAT IS A
DIRECT QUOTE FROM THE BA, IS THAT "IF YOU BLOW AND
YOU'RE NOT UNDER -- AND YOU'RE UNDER -- AND YOU'RE
NOT UNDER THE INFLUENCE, YOU'RE FREE TO GO."

WELL, THAT’'S NOT TRUE. IN FACT, A MAGISTRATE IS

14



10

11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

12

THE ONLY INDIVIDUAL THAT CAN UNARREST SOMEBODY, IF
THAT’'S THE CASE. AND I DON'T KNOW HOW MANY TIMES
I'VE HEARD TROOPERS SAY, "WELL, LOOK, I CAN'T
UNARREST YOU HERE. DOESN’'T MATTER WHAT YOU DO.

NO MATTER WHAT YOU BLOW, YOU'RE UNDER ARREST AND
YOU CAN TAKE CARE OF THIS LATER. THAT’'S WHY YOU
HAVE AT?ORNEYS." THE STATEMENTS, TAKEN INTO
CONSIDERATICN, WOQULD ALSO NOT EXPLAIN TO MR.
ABRAHAM THE FACT THAT SOUTH CAROLINA CAN GO
FORWARD ON A DUI IF YOU BLOW AN .06 OR AN .07 WAS
COMPLETELY OMITTED. THE FACT THAT IF YOU BLOW AN
.05 OR LESS, THAT HE CAN ASK FOR URINE. ACTUALLY,
IF YOU BLOW UNDER AN .08 OR LESS, THAT HE CAN ASK
FOR URINE. 1IT DOESN'T TAKE -- AND JUST
SPECIFICALLY FOCUSING IN Oﬁ THIS CASE, JUDGE, AT
THE ROADSIDE, AFTER ARREST, WHEN TROOPER BROWN WAS
ASKING ABOUT THE AMOUNT OF ALCOHOL CONSUMED, MR.
ABRAHAM SAYS, "I HAD THREE (3) GLASSES OF WINE."
TROOPER BROWN SAYS, "WELL, THEY MUST HAVE BEEN
GALLON SIZED," BASED ON HIS INTERPRETATION OF THE
FIELD SOBRIETY TEST. IN HIS MIND, HE‘D ALREADY
KNOWN THAT THIS IS AN INDIVIDUAL, IN HIS OPINION,
THAT IS HIGHLY IMPAIRED. TO TELL HIM THAT IT’S IN
HIS BEST INTEREST TO BLOW INTO THE MACHINE, WHERE

HE HAS A FULL UNDERSTANDING THAT SOUTH CAROLINA --

15
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THE HIGHEST PENALTY IS RESERVED FOR THAT
INDIVIDUAL THAT BLOWS A .16 OR GREATER, POSES A.
NINETY (S0) DAY JAIL PERIOD AND THE FACT THAT HIS
FINES CAN BE CLOSER TO THREE THOUSAND DOLLARS
($3,000) IS A COMPLETE -- WELL IT'S A MISTRUTH, IN
FACT. AND IF THEY TRY TO RELAY THIS TO THE FACT
THAT IT GOES TO A DRIVER’S LICENSE CASE, AS FAR AS
THE SUSPENSION GOES, TROOPER BROWN HAD NO
INTENTION TO SUSPEND HIS DRIVER’S LICENSE AT ALL
TO BEGIN WITH. AND THAT'S CLEAR ON THE VIDEO
WHERE HE SAYS, "WELL, YOU DON'T HAVE A SOUTH
CAROLINA LICENSE," AFTER HE BLEW THREE (3) TIMES
ARGUABLY THE LEGAL LIMIT, IS THE QUOTE. "I'M NOT
TAKING YOUR LICENSE." SO THERE -- IT IS NEVER IN
ANYBODY'S BEST INTEREST TO BLOW. AND I WOULD
ARGUE THAT NOBODY SITTING IN THIS COURT ROOM -- IF
AN INDIVIDUAL CALLED ME AFT- -- DURING THE ARREST
AND SAID, "DO I BLOW?" I THINK EVERYBODY WOULD
SAY, "HECK, NO. DON'T BLOW." SO, WE HAVE A GUY

THAT'S NEVER BEEN IN TROUBLE A DAY IN HIS LIFE,

-WHO IS HONESTLY SEEKING ASSISTANCE FROM THE

HIGHWAY PATROL, WHO TELLS HIM THAT IT’S IN HIS
BEST INTEREST TO BLOW, THAT HE'S GOT NOTHING TO
LOSE, AND THAT REALLY, THE KEY TO HIS FREEDOM IS

IN THAT BREATH SAMPLE, THAT HE'S GOING TO WALK OUT
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-THE DOOR. AND THAT'S SIMPLY NOT TRUE, JUDGE.

THERE’S NOT A TROOPER, THAT I'M AWARE OF, THAT
WOULD EVER LET ANYBODY FROM A WRECK SCENE THAT
BLOWS AN .07 WALK OUT THAT DOCR. AND THAT'S WHAT
WE'RE DEALING WITH. THEY ARE TALKING ABOUT -- AND
THIS KIND OF GOES RIGHT INTO WHAT I'VE ASKED TO
SUPPRESS -- THAT HE SAID, "WELL, THANK GOD YOU
DIDN’'T KILL ANYBODY." WE'RE NOT TALKING ABOUT
SOMETHING MINOR, ALTHOUGH WE'RE NEVER GOING TO
REALLY SEE WHAT THE WRECK LOOKED LIKE. BUT THAT
DOES GIVE AN UPSHOT OF WHAT WAS IN THE TROdPER'S
MINDFRAME. THAT HE HAD SOMEBODY HIGHLY
INTOXICATED IN HIS POSSESSION THAT WAS SEEKING
ADVICE, AND HE TOLD HIM THE BEST THING HE COULD DO
WAS BLOW. "ANﬁ IF YOU BLOW UNDER AN .08, YOU'RE
WALKING OUT OF HERE." NOW, HIS CAR HAD TO BE
TOWED AND HE’S FROM CHICAGO, SO I DON’'T KNOW HOW
HE’'S GOING TO GET HOME, IF THE TROOPER IS GOING TO
CALL HIM A CAB OR PHYSICALLY TAKE HIM HOME
HIMSELF. BUT, I THINK IT’S EASY TO SEE THERE WAS
NO WAY HE WAS LEAVING REGARDLESS OF WHAT HE BLEW.
AND I SUBMIT THAT IF HE BLEW AN .07 THAT TROOPER
BROWN WAS GOING TO ASK FOR A URINE TEST. AND 1
THINK HE WOULD HAVE BEEN FULL IN HIS, IN HIS

RIGHTS TO DO SUCH. BUT ---
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(TEXT MISSING - SECTION 13)
BY SOLICITOR BLUNDY: ...PAGE 415 (INAUDIBLE)
ANALYSIS -- WHEN IT GOES DOWN AND ---
BY MR. MCDANIEL: PAGE THREE (3), JUDGE.

BY THE COURT: THANK YOU.

BY SOLICITOR BLUNDY: --- AND GOES THROUGH,
IT TALKS ABOUT HOW, YOU KNOW, THE LAW IN OUR STATE
IS IF YOU BLOW UNDER AN .07, THERE -- YOU KNOW, OR
UNDER AN .05, YOU'RE CONCLUSIVELY PRESUMED TO NOT
BE IMPAIRED. SO AT THAT POINT, THERE WAS SOME
DIALOGUE ABOUT -- WELL, CAN YOU UNARREST SOMEBOPY
OR, YOU KNOW, DO YOU LET HIM.GO? DO YOU KEEP HIM
IN JAIL? WHAT DO YOU DO? BECAUSE NOW YOU HAVE
ONE LAW THAT SAYS THEY’RE CONCLUSIVELY PRESUMED
NOT TO Bé‘IMPAIRED, BUT YET YOU HAVE HIM ARRESTED,
SITTING HERE IN THE JAIL. AND SO, BASICALLY WHAT
THE COURT, YOU KNOW, ENDED UP WITH IS THAT THERE'S
DIFFERENT PROCEDURES AND POLICIES DONE WITH
DIFFERENT TROOPS. SOME TROOPS SAY -- DO ONE
THING. SOME TROOPS DO ANOTHER THING. SO I DON'T
THINK IT’'S CLEAR-CUT AS FAR AS THAT GOES. THE
OTHER MAJOR CASE THAT WE NEED TO LOOK AT IS TOWN

OF MOUNT PLEASANT VERSUS SHAW. DO YOU HAVE A COPY

OF THIS CASE?

BY MR. MCDANIEL: YEAH, I'VE GOT IT. 1IT'S
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MENTIONED IN THIS.

BY SOLICITOR BLUNDY: I BELIEVE THIS IS MORE
OF THE CONTROLLING CASE. THE RULE OF LAW THAT THE
SUPREME COURT OF SOUTH CAROLINA HAS ACTUALLY HELD,
SAYS THAT "IF A DEFENDANT IS REASONABLY INFORMED
OF HIS. RIGHTS, DUTIES AND OBLIGATIONS UNDER THE
IMPLIED CONSENT LAW, HE IS NEITHER TRICKED, NOR
MISLED INTO THINKING HE HAS NO RIGHT TO REFUSE,
THEN THE TEST WILL GENERALLY BE ADMISSIBLE." SO
THE KEY IS NOT JUST THAT HE WAS TRICKED OR MISLED
IN ANY WAY, IT'S HE'S GOT TO BE TRICKED OB MISLED
INTO THINKING HE DOESN’'T HAVE A RIGHT TO REFUSE
THE TEST. AND THAT WAS THE HOLDING IN THAT CASE.

BY THE COURT: I BELIEVE THAT CASE IS

ACTUALLY, IN THE CASE ---

BY MR. MCDANIEL: IT IS, JUDGE. IT'S

ACTUALLY HIGHLIGHTED FOR YOCU ON PAGE FOUR (4},
THAT EXACT HOLDING.

BY SOLICITOR BLUNDY: AND SO I DON'T BELIEVE

.WE HAVE THAT HERE. I -- THE FACTS OF THIS CASE

ACTUALLY COME OUT -- YOU’'LL HEAR THAT THROUGHOUT
THE ENTIRE TRANSPORT, THE DEFENDANT IS ASKING HIM
NUMEROUS TIMES, "WHAT SHOULD I DO? WHAT SHOULD I
DO? WHAT SHOULD I DO?" ALMOST TO THE POINT WHERE

IT'S BADGERING THE OFFICER, I THINK, TO AN EXTENT.
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ALL DURING THE TRANSPORT, THE OFFICER CLEARLY
TELLS HIM -- LET ME SEE. LET ME GRAB MY NOTES
HERE BECAUSE I CAN READ IT WORD-FOR-WORD, WHAT’S
SAID ON THE VIDEO. IT STARTS OFF, THE OFFICER
SAYS, "I‘M GOING TO OFFER YOU A BREATH TEST. YOU
CAN TAKE IT OR NOT." THAT'S FROM THE VERY
BEGINNING IN THE TRANSPORT -- DURING THE
TRANSPORT. THEN THEY GO OVER SEVERAL TIMES -- HE
SAYS, "WHAT ARE THE CONSEQUENCES FOR TAKING THE
TEST?" AT ONE POINT HE SAYS ~-- YEAH, HE ASKS HIM

WHAT THE CONSEQUENCES ARE AND HE GOES OVER THE

~DRIVER'S LICENSE CONSEQUENCES SEVERAL DIFFERENT

TIMES. WE ALSO HAVE CASE LAW THAT SAYS THE
OFFICER, YOU KNOW, ISN'T -- DOESN'T -- ISN‘T HELD
TO THE STANDARD OF KNOWING WHAT HAPPENS TO AN OUT-~
OF-STATE DRIVER'S LICENSE. THEY JUSf HAVE TO TELL

THEM WHAT WOULD HAPPEN TO A SOUTH CAROLINA

LICENSE. I BELIEVE THAT’S PERCY VERSUS SOUTH

CAROLINA DEPARTMENT OF HIGHWAY. THE OFFICER
DOESN’T NEED TO INFORM THE DEFENDANT OF ANY
REPERCUSSIONS TO AN OUT-OF-STATE DRIVER’S LICENSE.
I HAVE A COPY OF THAT CASE, AS WELL. SO HE IS
STATING TO HIM, HIM THE LAW AS HE'S REQUIRED TO.
THE FACT THAT THE DEFENDANT HAS A LICENSE FROM

CHICAGO REALLY IS TRRELEVANT IN THIS MATTER.

20



10

11

12

13

14

15

16

17

18

S 19

20

21

22

23

24

25

18

BY MR. MCDANIEL: IT IS, JUDGE. AND I HAVE
NEVER ALLEGED THAT IT WAS. WHAT'S RELEVANT IS HE
DID -- I MEAN, HE -- THE TROOPER READ WHAT HE WAS
SUPPOSED TO. HE READ THE IMPLIED CONSENT. BUT HE
WENT FURTHER. AND HE WENT FAR FURTHER THAN ANY OF
THESE CASES HANDED UP BY THE STATE OR THE DEFENSE.

BY SOLICITOR BLUNDY: BUT HERE’S WHERE WE

HAVE TO DIAGRAM IT OUT, YOUR HONOR. HE'S GIVEN
THE IMPLIED CONSENT. SO HE’'S FOLLOWED THE LAW IN
SOUTH CAROLINA. THE FACT THAT THE DEFENDANT TOOK
THE TEST WOULDN’'T REALLY RESUPT IN ANY MATERIAL
INACCURACY OF THE TEST. THE ONLY TIME I'VE EVER
SEEN THAT USED IS WHEN SOMEONE ACTUALLY REFUSED
THE TEST AND WISHED THAT THEY COULD HAVE GIVEN A
SAMPLE. AND THEN WE NEED TO. MOVE TO THE NEXT
POINT WHICH IS YOU HAVE TO BE TRICKED OR MISLED
INTO THINKING THAT YOU CANNOT REFUSE THE TEST.
AND AT NO TIME DID THE DEFENDANT FEEL THAT WAY.
THAT’S WHY HE KEEPS ASKING HIM, "WHAT SHOULD I
DO?" “"SHOULD I TAKE THE TEST OR NOT?" HE SAYS.
"I NEED YOU TC ADVISE ME." THESE ARE DIFFERENT
THINGS THAT THE DEFENDANT SAYS AT LEAST FOUR (4)
OR FIVE (5) TIMES THROUGHOUT THE BREATHALYZER
VIDEO.

BY MR. MCDANTIEL: AND JUDGE, WHAT SHE’'S NOT
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MENTIONING TO YOU IS WHAT OUT -- WHEN HE SAYS, "I
NEED YOU TO TELL ME WHAT TO DO," HE SAYS, "YOU
NEED TO BLOW. IT IS MORE BENEFICIAL FOR YOU TO
BLOW." I'M NOT ARGUING THE DRIVER’S LICENSE
ISSUE, JUDGE. 1IN FACT, TROOPER BROWN HAD NO
INTENTION OF SUSPENDING HIS DRIVER’'S LICENSE IF HE
DIDN'T DO IT. WHAT IAAM ARGUING IS THAT IF HE IS
GOING TO TELL SOMEBODY THAT IS MORE BENEFICIAL FOR
THEM TO BLOW, THEN HE NEEDS TO SAY -- AND THIS IS
WHY THEY ARE ENCOURAGED -- AND, AND THIS CASE LAW
THAT SHE’S MENTIONED SAYS THAT, THAT -- STICK TO
YOUR IMPLIED CONSENT RIGHT. BECAUSE WHAT HE
ENGAGED IN WAS SAYING, "THIS -- iT IS MORE
BENEFICIAL FOR YOU TO BLOW." BUT HE DOESN'T TELL
HIM THE CONSEQUENCES OF BLOWING .16 OR GREATER,
.15 OR LESS, .10 OR LESS, OR REFUSING. AS FAR AS
JUDICIAL PENALTIES, WHAT WE ARE SITTING IN FRONT
OF YOUR HONOR FOR TODAY: FINES AND JAIL TIME. SO
THAT IS TRICKED -- BEING TRICKED AND MISLED.
BECAUSE EVEN IF WE'RE JUST FOCUSING ON THE
DRIVER'S LICENSE SUSPENSION, THAT -- IT DOESN'T
MATTER. ‘ﬁE DIDN‘'T SUSPEND HIS LICENSE. HE HAD NO
INTENTION OF SUSPENDING HIS LICENSE. IT’'S ON THE
VIDEO THAT HE HAD NO INTENTIONS--AT THE END--OF

SUSPENDING HIS DRIVER’S LICENSE. BUT IF YOU'RE
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GOING TO TELL SOMEBODY IN YOUR CUSTODY THAT ASKS
YOU FOR ASSISTANCE THAT IT'S MORE BENEFICIAL TO
BIOW, I DON’'T SEE HOW THAT WE CAN SAW THAT IT IS
NOT BEING TRICKED OR MISLED. BECAUSE IT’'S NOT
MORE BENEFICIAL TO BLOW.

BY THE COURT: ALL RIGHT. I THINK THAT MAIN
QUESTION IS TO -- FOR ME, IS, IS REALLY TWO-FOLD.
IT'S WHETHER OR NOT, NUMBER ONE (1): THE
BREATHALYZER AND IMPLIED CONSENT RIGHTS WERE MET.
I DO FIND THAT THEY WERE. AND I THINK THE MAIN

ARGUMENT THAT YOU HAVE, MR. MCDANIEL, IS WHETHER

~OR NOT STATEMENTS THAT WERE MADE LET HIM BE

TRICKED OR MISLED INTO REFﬁSING THE TEST. I'M
GOING TO FIND AT THIS POINT THAT IT DID NOT,
BECAUSE OF THE FACT THAT MR. ABRAHAM WAS ASKING
HIM AND PROMPTING HIM TO ANSWER THE QUESTION,
"WHAT DO I NEED TO DO?" HE WAS ASKING FOR THE
ADVICE. AND IT WAS NOT OFFERED BY THE OFFICER TO
TRICK OR MISLEAD HIM. HE WAS JUST ASKING THE
QUESTIONS THAT WERE GIVEN HIM. SO I AM GOING TO
DENY THE MOTION AT THIS TIME BASED ON THAT, THAT
THE OFFICER -- HE WAS NOT OFFERING THIS
INFORMATION TO TRICK OR MISLEAD HIM, THAT HE WAS
BEING PROMPTED BY THE DEFENDANT AS TO WHAT HE

NEEDED TO DO, AND THAT HE WAS JUST ANSWERING A
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QUESTION. OKAY?

BY MR. MCDANIEL: THAT’S -- WELL, JUDGE, I

DISAGREE ---

BY THE COURT: YOU CAN DISAGREE ---

BY MR. MCDANTIEL: WELL, I DO DISAGREE BECAUSE
ONE -- I MEAN, i THINK SHE SAID BADGERING. AND I
THINK THE VIDEO IS GOING TO SHOW THAT THERE.WAS NO
BADGERING WHATSOEVER THERE.

BY THE COURT: WELL --- AND I'M NOT

CONSIDERING THAT PART OF IT AS BADGERING.

BY MR. MCDANIEL: BUT THE FACT IS THAT THE,

THE ADVICE OFFERED BY THIS OFFICER WAS COMPLETELY

AND UTTERLY MISLEADING.

BY THE COURT: AND THE REASON FOR MY RULING
IS I DON'T THINK THE ADVICE WAS OFFERED. I THINK
IT WAS ASKED FOR.

BY MR. MCDANIEL: NO, IT WAS OFFERED. WELL,

YEAH. BUT IF I ASKED YOU, AN ARRESTING OQFFICER,
"WHAT DO I DO?", JUDGE, WHAT DO YQU SAY? "I CAN'T
TELL YOU. 1I'M NOT A LAWYER." THAT'S WHAT THEY
OUGHT TO SAY. BUT IF YOU SAY, "MAN, IT'S IN YOUR
BEST INTEREST TO BLOW IN THAT MACHINE," THEN
YOU’VE JUST OFFERED ADVICE THAT IS MISLEADING.
NOW, I DON’'T KNOW WHAT ANY OTHER TERM IMPARTS IT

ANY OTHER WAY. THAT'S EXACTLY WHAT IT ISs. IT IS
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MISLEADING. IT IS NEVER ---IT IS NEVER BENEFICIAL
TO ANYBODY TO BLOW INTO A MACHINE. BUT THAT'S NOT
JUST MY OPINION. THAT'S EVERYBODY'S OPINION.

BY SOLICITOR BLUNDY: THE LAW, AS IT STANDS,
IT THAT IT HAS TO BE MISLEADING TO THE POINT WHERE
THE DEFENDANT DOESN’'T KNOW THAT HE HAS A RIGHT TO
REFUSE THE TEST.

BY THE COURT: AND I THINK THAT WAS COVERED

IN THE IMPLIED CONSENT, WHICH -- I HAVE NOT HEARD
ANY ARGUMENT THAT IT WAS NOT DONE CORRECTLY.

BY MR. MCDANIEL: AND HE READ THE IMPLIED

CONSENT.

BY THE COURT: AND I THINK HE DID THAT FIRST,

WHICH COVERED HIM. AND THEN THE FACT THAT THE
DEFENDANT WAS ASKING HIM THIS QUESTION, IS.I, I
THINK ---

BY MR, MCDANIEL: BUT IT'S NOT A SHIELD,
JUDGE, TO THEN ENGAGE IN THE UNLAWFUL PRACTICE OR
THE UNLICENSED PRACTICE OF LAW TO GIVE SOMEBODY
LEGAL ADVICE.

BY THE COURT: WELL, I DON'T THINK IT’S AN

UNLAWFUL PRACTICE OR UNLICENSED PRACTICE OF THE

LAW. I THINK THE DEFENDANT KEPT ASKING HIM THESE
QUESTIONS AND HE HAD TO GIVE HIM SOME SORT OF

ANSWER. COULD HE HAVE DONE IT ANOTHER WAY?

25



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

OBVIOUSLY. BUT I DON'T THINK IT -- I DON’'T THINK
IT PREJUDICED HIM BECAUSE HE ALREADY KNEW HIS
RIGHTS OF WHETHER OR NOT HE SHOULD TAKE THE TEST.

BY MR. MCDANIEL: WELL, JUDGE, THE IMPLIED
CONSENT -- AND SHE GLOSSED OVER IT A LITTLE BIT --
WE ARE CONCERNED ABOUT FAIRNESS AS WELL.

BY THE COURT: I UNDERSTAND.

BY MR. MCDANIEL: AND THIS WAS -- I MEAN THIS

WAS NOT A FAIR TEST; AT ALL. I MEAN, TO NEVER
HAVE BEEN IN THAT POSITION AT ALL AND THEN TO HAVE
YOUR ARRESTING OFFICER WHO -- LOOK, TROOPER BROWN
WAS VERY NICE TO HIM, BUT TO HAVE HIM SAY, “IT IS
IN YOUR BEST INTEREST TO BLOW INTO THAT MACHINE, "
-- I MEAN HOW CAN WE EVEN SAY THAT THAT IS NOT
MISLEADING INFORMATION TO GIVE SOMEBODY?

BY SOLICITOR BLUNDY: YOUR HONOR -- I MEAN,
AT NO TIME DID TROOPER BROWN HOLD HIMSELF OUT AS A
LAWYER. 1IN FACT, AT THAT POINT, HE HAD ALREADY
KNOWN THAT HE HAD -- YOU KNOW, HE HAD A RIGHT TO A
LAWYER UNDER MIRANDA. HE WAS IN CUSTODY. HE
COULD HAVE EASILY ASKED TO CALL A LAWYER. HE DID
NOT DO SO. AND THE DEFENSE SAID, SAID IT HIMSELF.
THE ONLY THINGS THAT HE TOLD HIM ABOUT THE TEST
WERE THE DRIVER'S LICENSE IMPLICATIONS. HE, AT NO

TIME, WENT INTO THE LEGAL PENALTIES ON THE LAW.
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BY MR. MCDANIEL: AND THAT'S WHY IT’'S:
MISLEADING, JUDGE. THAT'S IT, SIMPLY, RIGHT
THERE. HE DIDN'T SAY THAT HE ---

BY THE COURT: I, I DISAGREE WITH THAT.

BY MR. MCDANIEL: JUDGE, HE WAS FACING NINETY
(90) DAYS IN JAIL. IF THIS WAS REFUSAL, IT WOULD
BE THIRTY (30) DAYS. THAT'S WHAT'S MISLEADING.
HE COULD GET FINED UP TO TWENTY-SEVEN HUNDRED
($2,700) BUCKS INSTEAD OF NINE HUNDRED AND NINETY-
SEVEN ($997) BUCKS. THAT’'S WHY TQIS IS
MISLEADING. AND TO TELL SOMEBODY, "IF YOU BLOW
UNDER AN .08, I'M GOING TO LET YOU WALK OUT OF
HEﬁE," IS MISLEADING BECAUSE WE KNOW THAT DOESN'T
HAPPEN; IT CAN'T HAPPEN . THAT’S WHAT'S
MISLEADING ABOUT ALL THIS. |

BY SOLICITOR BLUNDY: BUT THAT'S NOT REQUIRED

UNDER ---

BY MR. MCDANIEL: IF HE’'S GOING TO ENGAGE IN

TELLING SCOMEBODY THAT IT IS ---

BY SOLICITOR BLUNDY: --- IMPLIED CONSENT
STATUTE.
BY MR. MCDANIEL: --- IN YOUR BEST INTEREST

TO BLCW, THEN HE NEEDS TO SAY, "BUT IF YOU BLOW
.16 OR GREATER, YOU COULD SPEND THREE (3) MONTHS

IN JAIL, SIR, BUT IF YOU BLOW THIS, YOU CAN SPEND
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SIX- -- SIXTY (60) DAYS IN JAIL AND IF YOU REFUSE
OR YOU BLOW A .10 OR LESS, YOU'RE ONLY LOOKING AT
THIRTY (30) AND A VERY LOW FINE." THAT'’S WHAT'S
MISLEADING ABOUT ALL OF THIS. AND TO FOCUS ON THE
DRIVER’S LICENSE EVEN ADDS A SMOKESCREEN TO THIS
BECAUSE HE NEVER HAD ANY INTENTION, WHATSOEVER, TO
SUSPEND HIS DRIVER’S LICENSE. AND THAT'S CLEAR ON

THE VIDEO.

BY THE COURT: WELL, HERE’'S WHAT I'M GOING TO
BASE MY DENIAL OF YOUR MOTION ON -~ AND IT’S
BASICALLY -- IT'S PRETTY STRAIGHTFORWARD. IF THE
ARRESTED PERSON IS REASONABLY INFORMED OF HIS
RIGHTS, bUTIES AND CBLIGATIONS, UNDER OUR IMPLIED
CONSENT LAW -- I THINK THAT WAS DONE. THAT WAS -~
I MEAN, I ﬁON'T THINK THEﬁE’S ANY QUESTION ABOUT
THAT. AND HE'S NEITHER TRICKED NOR MISLED, WHICH
IS THE BASIS OF YOUR ARGUMENT, IS THAT HE WAS
MISLED INTO THINKING HE HAS NO RIGHT TO REFUSE THE
TEST AND DETERMINE THE ALCOHOL CONTENT IN HIS
BLOOD, URINE OR BREATH, THE TEST WILL GENERALLY BE
HELD ADMISSIBLE. AND I DON'T THINK THAT HE HAS --
AT ANY POINT WAS HE TOLD HE HAD NO RIGHT TO REFUSE
TO THE TEST CR NO RIGHT TO -- YOU KNOW, OR THE
RIGHT THAT HE HAD TO TAKE IT. I MEAN, I KNOW HE

WAS TOLD THAT THE OFFICER SAID, "I THINK YOU NEED
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TO BLOW." THAT’S NOT TELLING HIM HE HAD TO BLOW.
AND THAT'S WHAT T ---

BY MR. MCDANIEL: WELL, IF WE ARE GOING TO

(INAUDIBLE), THAT'S FINE; I WOULD JUST LIKE TO
KNOW. BUT PERCY WAS CITED IN SPONAR. SPONAR IS A
NEWER CASE. IT WOULD BE CONTROLLING. THE HOLDING
IN THAT WAS THAT BECAUSE THAT INDIVIDUAL WAS NOT
TRICKED OR MISLED INTO ---

BY THE COURT: RIGHT.

BY MR. MCDANTIEL: --- REFUSING THE TEST, THEN

THEY WERE GOING TO GENERALLY UPHOLD IT. ‘MY
ARGUMENT IS THAT FOR WHATEVER PERCY STANDS FOR,
SPONAR CLEARED THAT UP BY SAYING THAT HE KNEW THE
WAY THE SUPREME COURT IS GOING TO LOOK AT IT IS
THAT IF YOU ARE TRICKED OR MISLED INTO EITHER
REFUSING OR BLOWING INTO A MACHINE, THEN YOU HAVE
SERIOUS ISSUES. MY ARGUMENT IS BASED ON SPONAR,
NOT PERCY. I WOULD THINK THAT'S CONTROLLING AND I
UNDERSTAND - - -

BY THE COURT: WELL, AND -- YOU KNOW, I'M

READING FROM THE LAW AND THE ANALYSIS IN SPONAR,
IS WHERE 1 JUST READ THAT FROM, WHICH IS THE CASE
THAT YOU HANDED UP. AND I THINK THE OFFICER IS
COVERED BY THE PARAGRAPH THAT I JUST READ. AND

I'M ---
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BY MR. MCDANIEL: I'M JUST, I'M JUST TRYING

TO KEEP THE RECORD CLEAR FOR, FOR MY PURPOSES.

BY THE COURT: I UNDERSTAND. YOUR -- IN YOUR

ARGUMENT, I'LL HELP YOU CLARIFY THAT YOUR ARGUMENT
IS -- EVEN IF I AM QUOTING THAT STATUTE -- OR NOT
THAT STATUTE, BUT THAT PARAGRAPH FROM THE LAW IN
THAT CASE, THAT IT IS YOUR ARGUMENT THAT HE WAS
MISLED AND YOU THINK IT WAS FATAL TO, TO THE
BREATHALYZER.

BY MR. MCDANIEL: IT WAS UNFAIR AND IT SHOULD

BE SUPPRESSED, YOUR HONOR.

BY THE COURT: ALL RIGHT. .OKAY. AND I, AND
I DISAGREE. I THINK HE’'S COVERED BY THE STATUTE.
NOT ONLY THE STATUTE, BUT THE LAW THAT YOU
PRESENTED, AﬁD I THINK HE WAS REASONABLY INFORMED
OF HIS RIGHTS AND I THINK HE WAS ANSWERING THE
QUESTIONS. I DO NOT THINK IT WAS -- HE WAS
MISLED. AND I, I JUST THINK THE OFFICER IS
COVERED IN A WAY THAT ---

BY MR. MQDANIEL: YES, YOUR HONCR.

BY THE COURT: I DON’T, I DON'T THINK HE TOLD
HIM -- I THINK THE KEY IS HE DIDN'T TELL HIM HE
HAD TO BLOW. THE, THE DEFENDANT ASKED HIS OPINION
AND HE SAID, "I THINK YOU NEED TO BLOW." SO I

THINK IT WAS MORE AN OPINION. I DON'T THINK IT
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WAS A MISLEADING FACT. OKAY?

BY MR. MCDANIEL: JUDGE, THERE’'S A VIDEO TAPE

ISSUE. SOME OF THE REQUIREMENTS FROM TWENTY- --
TWENTY-NINE FIFTY-THREE (2953) ARE OFF VIDEO. THE
STATE DID SUBMIT THIS MONTH AN AFFIDAVIT, NINE (9)
MONTHS AFTER ARREST. BASICALLY, AN OFFICER SHOWS
UP. MY CLIENT IS OFF VIDEO. HE MAKES CONDUCT --
CONTACT WITH HIM. DOES PERFORM A FIELD SOBRIETY
TEST ON HIM THAT IS NOT ON VIDEO. AND THE
INCIDENT SITE IS NOT CAPTURED ON VIDEO AS WELL.
THERE IS LARGE PORTIONS OF THIS CONDUCT THAT’'S NOT
CAPTURED ON VIDEO. HE IS BROUGHT, AFTER THE

OFFICER DETERMINES THAT ALCOHOL IS PARTIALLY TO

"BLAME -- A, A PARTIAL RESULT OF THE WRECK. HE

BRINGS AIM ON CAMERA. AND THEN, I GUESS FOR SHOW,
DOES THE FIELD SOBRIETY TEST. BUT IN A STRICT
READING OF THE STATUTE WHICH IS A REQUIREMENT,
THAT HE MUST HAVE ALL FIELD SOBRIETY TESTS THAT
HE’S CONDUCTED ON VIDEO. AND ARGUABLY, SINCE WE
GOT THIS AFFIDAVIT THAT CAME IN SO LATE THAT THEY
HAVE REALIZED THAT THAT WAS AN ISSUE AND THEY'VE
SENT AN AFFIDAVIT. ONE (1), I'D CHALLENGE THAT
THE AFFIDAVIT IS NOT SUFFICIENT TO SAVE THEM IN
THIS CASE. IT CLEARLY DOESN'T FALL WITHIN ANY OF

THE ENUMERATED EXCEPTIONS IN PART B BECAUSE THE
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COLLISION PORTION SAYS THAT CIRCUMSTANCES
INVOLVING TRAFFIC ACCIDENTS AND CITIZEN’S ARRESTS,
WHERE AN ARREST HAS BEEN MADE AND THE VIDEO
RECORDING EQUIPMENT HAS NOT BEEN ACTIVATED BY THE
BLUE LIGHT’'S FAILURE OF THE ARRESTING OFFICER TO
PRODUCE. 1IT'S NOT ALONE GROUNDS FOR DISMISSAL.
THAT’S NOT WHAT WE'RE DEALING WITH HERE. WHAT
WE'RE DEALING WITH IS THAT MANY COURT PROVISIONS
OF VIDEO TAPING STATUTE WERE CONDUCTED OFF VIDEO
AND THAT IS NOT AN EXCEPTION THAT IS ALLOWED BY
THE LAW. FURTHER, JUDGE, ONCE HE'S ARRESTED AND
PLACED IN THE CAR, TROOPER BACKED AROUND, TURNS
THE CAR ON HIM AND THEN CUTS HIS PERSONAL MIC OFF.
AND THERE’'S SEVEN (7) MINUTES OF MISSING AUDIO
FﬁOM THE WRECK SCENE THAT IN AND OF ITSELF
VIOLATES THE STATUTE. I THINK THOSE, TAKEN
TOGETHER, WOULD WARRANT A DISMISSAL BASED ON
SUCHENSKI, MURPHY AND TREVA ROBBIT- -- ROBERTS OF
MOUNT PLEASANT BECAUSE THE STATUTE AS BEEN
VIOLATED. WE HAVE MISSING CONDUCT. WE HAVE NO
INCIDENT SITE RECORDED. IT SAYS "INCLUDING ANY
FIELD SOBRIETY TESTS ADMINISTERED." WE ARE
MISSiNG THE FIELD SOBRIETY TEST THAT WAS
ADMINISTERED OFF CAMERA. AND I GUESS WHAT THEY

ARE ALLEGING IS THAT, BECAUSE IT'S A WRECK, THEY
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CAN DO THAT, AND THAT IT SIMPLY DOESN'T APPLY TO
THE FACTS RELATED TO THIS CASE, YOUR HONOR.
BY THE COURT: THANK YOU. MS. BLUNDY?

BY SOLICITOR BLUNDY: THANK YOU, YOUR HONOR.

AGAIN, GOING BACK TO THE STATUTES SPECIFICALLY.
BASICALLY, THE STATUTE LAYS OUT WHAT MUST BE ON
THE VIDEO RECORDING AND IT DOES GO THROUGH THE

REQUIREMENTS. ONE (1) OF THE REQUIREMENTS IS THAT

THE VIDEO MUST START AS SOON AS PRACTICABLE. WHEN

THERE ARE CASES LIKE A WRECK CASE. AND SO I DID
ASK TROCOPER BROWN' IF HE WOULD SUBM;T AN AFFIDAVIT
JUST SO EVERYONE WOULD BE CLEAR THAT IT WAS A
WRECK CASE. THE VIDEO STARTED AS SOON AS
PRACTICABLE. LET IT STAND FOR THE RECORD, I DO
NOT THINK THE LAW REQUIRES THAT IN THAT CASE. ALL
IT REQUIRES IS NOT NECESSARILY AN AFFIDAVIT, BUT
JUST THAT THE VIDEO START AS SOON AS PRACTICABLE.
BUT TO BE ON THE CAUTIOUS SIDE, SINCE THERE ARE
SOME DIFFERING OPINIONS WITHIN THE CIRCUIT COURTS
ABOUT THAT, TO GO AHEAD AND FILL OUT THE AFFIDAVIT
AS AN ABUNDANCE OF CAUTION. SO THE AFFIDAVIT WAS
SUBMITTED TO THE DEFENSE PRIOR TO TRIAL, STATING
THAT IT WAS -- AN ACCIDENT INVESTIGATION HAD
STARTED. TROOPER BROWN PULLED UP. AS SOON AS HE

REALIZED ALCOHOL COULD HAVE POSSIBLY BEEN INVOLVED
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WITH THE ACCIDENT, HE HAD BROUGHT THE DEFENDANT
OVER AND IN FRONT OF THE CAMERA. THE FIELD
SOBRIETY TEST THAT THE DEFENSE IS REFERRING TO IS
WHEN HE GOES UP AND APPROACHES THE DEFENDANT, HE
DOES A QUICK CHECK OF HIS EYES. HE‘S NOT FORMALLY
ADMINISTERING A FIELD SOBRIETY TEST. I THINK IT
WAS TO HELP DETERMINE IF THERE WAS SOME ---

BY THE COURT: LET ME ASK YOU THIS. HOW DID
HE DO A QUICK CHECK OF HIS EYES? DID HE DO AN HGN
TEST? '

BY MR. MCDANIEL: YES.

BY SOLICITOR BLUNDY: IT WASN'T A REAL HGN

TEST. I MEAN ---
BY MR. MCDANIEL: JUDGE, IF THEY NEED TO ---
BY SOLICITOR BLUNDY: IF YOU NEED TO WATCH
THE VIDEO TO SEE IT -- I MEAN, YOU CAN'T ACTUALLY
SEE IT ON THE VIDEO, BUT YOU CAN HEAR IT. THEN HE
BRINGS THE DEFENDANT OVER IN FRONT OF THE CAMERA
AND ACTUALLY ADMINISTERS THE REAL FIELD SOBRIETY
TEST, FULL COMPLETE INSTRUCTIONS, EVERYTHING. SO,
I -- IT'S MY CONTENTION THAT THE ACTUAL FIELD
SOBRIETY TESTS ARE ON THE VIDEO. I THINK AT THAT
POINT HE WAS STILL INVESTIGATING, DETERMINING
WHETHER HE. SMELLED ALCOHOL ON THE DEFENDANT AND IF

THERE WAS ANY ALCOHOL IN THE DEFENDANT’S SYSTEM,
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ENOUGH SO THAT HE COULD DO THE FIELD SOBRIETY TEST
TO GET AN ACCURATE READING OF THAT.

BY MR. MCDANTEL: AND THE PROBLEM WITH THAT

IS, JUDGE, THAT THE -- WHAT THE AFFIDAVIT THAT
SUBMITTED, SUBMITTED TO US SAYS. IT WAS FROM AN
ACCIDENT. "UPON ARRIVAL, I WAS INVESTIGATING THE
COLLISION AND TRYING TO GATHER EVIDENCE WHEN IT
WAS DETERMINED ALCOHOL WAS A PARTIAL FACTOR AND I
MOVED THE SUBJECT IN FRONT OF THE CAMERA." SO
WHAT THAT BRIEF STATEMENT SAYS IS THAT WHAT’'S OFF
VIDEO ‘IS HIM ACTUALLY DEVELOPING PROBABLE CAUSE
THAT THIS IS A DUI. THAT HE DID THE FIELD
SOBRIETY TESTS AND THAT WHATEVER INVESTIGATION ---

BY THE COURT: WELL, HE HAD OTHER FACTORS,

YOU KNOW, FROM THE WRECK SITE.

BY MR. MCDANIEL: WELL, SEE, BUT THAT'S JUST

IT. WE DON'T -- THIS IS GOING TO BE AN ALLEGED
WRECK CASE THAT WE ARE NOT GOING TO SEE ANY
INCIDENT SITE WHATSOEVER. -THERE'S NOTHING.

YOU’RE NOT GOING TO SEE A CAR. WE'RE NOT GOING TO
-- YOU KNOW, NOTHING.

BY SOLICITOR BLUNDY: IT -- THE VIDEO IS

RECORDING. YOU CAN SEE, YOU CAN SEE THE EMERGENCY
VEHICLES THERE. YOU MIGHT NOT BE ABLE TO SEE THE

ACTUAL CAR. IT'S TWO (2:00) IN THE MORNING. IT'S
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DARK. BUT, I MEAN, THERE'S NO REQUIREMENT TO COME
OUT THERE WITH FLOODLIGHTS SO THAT YOU CAN SEE
EVERY ASPECT OF THE WRECK.

BY THE COURT: I THINK AT THIS POINT, I WOULD

OBVIOUSLY -- I THINK I'VE HELD FROM SEVERAL
OCCASIONS IF A, IF A FIELD SOBRIETY TEST WAS NOT
ON THERE, THAT OBVIOUSLY THAT DOES NOT LEAD -- I
MEAN THERE'S SEVERAL OF THESE THAT DID NOT LEAD TO
DISMISSAL OF THE ENTIRE CASE. BUT I THINK AT THIS

POINT, FROM WHAT I’'VE BEEN TOLD, THAT I WOULD

‘SUPPRESS ANY TEST THAT WAS DONE OFF-CAMERA ON, ON

THIS CASE. IF YOU'RE TALKING ABOUT A -- AND T,
AND I THINK IT'S A -- FIRST OF ALL, I WILL AGREE
WITH MR. MCDANIEL, ANY KIND OF HGN TEST, WHETHER
IT'S A REAL ONE OR A FAKE ONE, IS AN HGN TEST.

AND I WOULD SUPPRESS THAT IN ANY STATEMENTS THAT
HAVE TO DO WITH THAT. YOU KNOW, IF HE CAME BACK
AND DID IT ON VIDEO, I DON'T THINK I WOULD HAVE A
PROBLEM WITH THAT. BUT CERTAINLY ANY TEST THAT HE
DID OFF VIDEC WOULD DEFINITELY BE SUPPRESSED.

BY SOLICITOR BLUNDY: OKAY.
BY MR. MCDANIEL: BUT, JUDGE, WHAT ABOUT THE -

MISSING AUDIO? THERE'S SEVEN (7) MINUTES WHERE
THE AUDIO IS SIMPLY TURNED OFF.

BY THE COURT: AND YOU -1 BELIEVE YOU SAID
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THAT WAS ON THE RIDE TO THE JAIL?

BY MR. MCDANIEL: WELL, THAT -~ HE'S ARRESTED
AND PUT IN THE CAR. THE CAMERA IS FACING MR.
ABRAHAM AND THEN FOR SEVEN (7) MINUTES -- WELL, I
DON’'T KNOW WHAT HE'S DOING, I MEAN. THERE'S SEVEN
(7) MINUTES WHERE THE TROOPER IS OUT OF THE CAR
WHERE HE CUTS HIS AUDIO OFF.

BY THE COURT: OKAY.

BY SOLICITOR BLUNDY: WELL, YOUR HONOR, AGAIN
I GO BACK TO THE STATUTE. THEY'VE MET THE
QUALIFICATIONS. WE'VE MET THE QUALIFICATIONS

UNDER THE STATUTE. I, I THINK MURPHY VERSUS STATE

ACTUALLY TO-, TOUCHES ON THAT.. WELL, THE OFFICER
CAN VIDEO RECORD THEM ALL THE WAY TO THE JAIL.
YOU DON'’T NECESSARILY HAVE TO VIDEO RECORD THEM.
ALL THE WAY TO THE JAIL.

BY THE COURT: WELL, LET ME ASK YOU THIS. 1IS

THERE GOING TO BE EVIDENCE IN TESTIMONY FROM ANY
STATEMENTS THAT WERE MADE DURING THAT PERIOD?

BY SOLICITOR BLUNDY: NO.

BY THE COURT: OKAY. BUT IF THERE IS, I

WOULD DEFINITELY SUPPRESS THAT SINCE THERE WAS --
WHETHER IT'S A MALFUNCTION OR WHETHER HE TURNED IT
OFF. WHATEVER THE FACTS ARE, THAT THAT DEFINITELY

WOULD NOT BE ALLOWED. OKAY?
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BY MR. MCDANIEL: SO,-I MEAN, THE STATE’S

INTENTION IS TO HAVE CUT IT OFF WHEN HE WAS PUT IN
THE CAR?

BY SOLICITOR BLUNDY: I CAN.CUT IT OFF, YOU
KNOW, AS SOON AS IT GETS TO THE POINT WHERE THE

MIC GCES OUT.

BY THE COURT: YEAH, I MEAN, CERTAINLY IF
Y'ALL TWO (2) CAN AGREE WITH THAT, I THINK THAT
WILL ELIMINATE THAT PROBLEM.

BY MR. MCDANIEL: I MEAN THERE'S NOTHING

THERE. I JUST ---

BY THE CQURT: RIGHT.

BY MR. MCDANIEL: I MEAN, CLEARLY IF

SOMETHING’S WRONG, THAT WOULD BE GIVEN SOME TYPE
OF ---

BY THE COURT: RIGHT. IF SOMETHING’S WRONG,

I MEAN, I WOULD ALWAYS THINK THAT THAT WOULD
DEFINITELY NOT COME IN, SO ---

BY MR. MCDANIEL: AND, JUDGE, I JUST NEED ~-

BRIEFLY -- AND WE'RE READY. THIS IS IT. I JUST
WANTED SOMETHING ADDRESSED. AND IT’S A -- THIS
CASE IS NINE (9} MONTHS OLD, ROUGHLY. AND WE HAD
A OCTOBER -- THIS WAS A JULY ARREST -- AND
OCTOBER, THREE (3) MONTHS AFTER THAT, WE HAD A

PRETRIAL MOTICN -- I MEAN, NOT A PRETRIAL MOTION,
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BUT A PRETRIAL HEARING TO ATTEMPT TO GET THIS
RESOLVED. JUDGE, THE EVIDENCE THAT WE HAD THAT
WAS TURNED OVER TO THE DEFENSE BY THE STATE AT THE
POINT WAS NOT COMPLETE. IT’S NOT WHAT THE STATE
IS ATTEMPTING TO SHOW TODAY. WE DID NOT GET A
COMPLETE VIDEO OF THIS CASE UNTIL MARCH 23RD, 2012
OF THIS YEAR. WHAT WE HAD BEEN PROVIDED THROUGH
THAT TIME WAS A CASE THAT I EVEN THINK YOUR HONOR
WOULD HAVE SUPPRESSED, AT LEASE THE ENTIRE VIDEO,

IF NOT, IF NOT KICKED THE CASE DUE TO THE FACT

THAT'S IT’'S MISSING TEN (10) MINUTES AND IT WAS

APPARENT THAT THEY WERE STARTING THIS FIELD

' SOBRIETY TEST AFTER A FIELD SOBRIETY TEST HAD

ALREADY BEEN GIVEN. ALSO, THE AUDIO, WHICH GOES
OUT IN THE CASE THAT WE HAD HAD IS ﬁEVER TURNED
ON. AND THEN THE TRANSPORT VIDEO CUTS OFF IN THE
MIDDLE. UNDERSTANDING YOUR PRIOR RULINGS THAT
THAT'S NOT A BIG ISSUE, BUT THE PROBLEM THAT WE
HAVE IS THAT UP UNTIL THREE {(3) WEEKS ---

BY THE COURT: THIS IS NOT A BIG ISSUE, BUT
IT’'S CERTAINLY SOMETHING THAT NEEDS TO BE EITHER
SUPPRESSED OR ---

BY MR. MCDANTEL: SO -- AND SEE, JUDGE, THIS

IS WHAT HAPPENS, AND IT REGULARLY HAPPENS, IS THAT

THEY EXPECT US TO WORK A CASE OUT WHEN WE HAVE
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VIDEO EVIDENCE -THAT WE FEEL VERY CONFIDENT IS
GOING TO BE SUPPRESSED AT TRIAL OR AT LEAST WE CAN
USE AS LEVERAGE, RIGHT? TO GET THIS CASE RESOLVED
LIKE THE WAY WE THINK IT SHOULD RESOLVE. WHEN WE
TURN DOWN A NON-OFFER -- AND THAT’S WHAT OUR
OPINION IS -~ THAT, YOU KNOW, ANYTHING THAT’'S NOT
BEING RESOLVED IN ---

BY THE COURT: HOW, HOW WOULD YOU TURN DOWN A

NON-OFFER?

BY MR. MCDANIEL: WELL, I MEAN -- WHAT I'M

SAYING IS THE OFFER WOULD BE THE MINIMUM ON THE
DUI OR SOMETHING LIKE THAT.

BY THE COURT: ALL RIGHT.

BY MR. MCDANTIEL: SO LET’S JUST -- I MEAN
THAT’S JUST WHAT MY OPINION Ié. THAT WHEN WE
START TO GET READY FCR TRIAL AND THE STATE STARTS
SENDING COMPLE?E VIDEOS. SO NOW WE HAVE THE
COMPLETE VIDEO THREE (3) WEEKS AGO THAT IS
COMPLETELY DIFFERENT AND ATTEMPTS TO CURE UP ANY
ARGUMENT THAT WE WOULD HAVE HAD. AND THEN ON THE
12TH OF APRIL, WE GET A COLLISION REPORT THAT WE
HADN’'T HAD IN OUR POSSESSION SINCE WE FILED THIS,
OUR RULE FIVE (5), IN JANUARY 18TH, 2011. THEN ON
THE 13TH, WE GET DATAMASTER REPORTS ---

BY THE CQURT: WAIT, WAIT, WAIT, WAIT, WAIT.
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YOU OBVIOUSLY DIDN'T FILE YOUR DISCOVERY JANUARY
18TH OF 2011. THAT WAS SIX (6) MONTHS BEFORE THE
INCIDENT --- \
| BY MR. MCDANTIEL: JULY 1STH, 2011.
BY THE COURT: ELEVEN (’'11)7?

BY MR. MCDANIEL: YES, SIR.

"BY THE COURT: HE WAS ARRESTED IN JULY OF

2011.

BY MR. MCDANTEL: RIGHT.

BY THE COURT: SO YOU FILED DISCOVERY BEFORE

HE WAS ARRESTED?

BY MR. MCDANIEL: NO. HE ---

BY.THE COURT: THAT'S WHAT YOU JUST SAID.

BY MR. MCDANIEL: HE’S ARRESTED JULY AND I
FILED IN JULY. JULY --

BY THE COURT: BUT YOU SAID JANUARY TWICE.

BY MR. MCDANIEL: OKAY. JULY THE ---

BY THE COURT: DO YOU HAVE THE DISCOVERY WITH

YOu?

BY MR. MCDANIEL: OH, THAT'S -- YES, SIR.

BY THE COURT: BECAUSE YOU KEEP SAYING YOU

FILED DISCOVERY IN JANUARY OF 2011.
BY MR. MCDANIEL: OKAY, BUT I MISSPOKE. AND
THE COURT ---

BY SOLICITOR BLUNDY: IF I COULD TOUCH ON

41



10

11

12

13

14

15

16

17

18

139

20

21

22

23

24

25

39

SOME OF THAT, YOUR HONOR.

BY MR. MCDANIEL: --- SAVE -- HERE’'S THE

RECEIVED COPY IN ---

BY THE COURT: OKAY. THAT'’S ALL I WANT.

BY MR. MCDANIEL: --- JANUARY -- I MEAN, JULY

2011.

BY THE COURT: SEE.

BY MR. MCDANIEL: 22ND. AND ---
BY THE COURT: LET'S JUST GET THIS STRAIGHT
FOR THE RECORD BECAUSE YOU HAVE SAID JANUARY.
BY MR. MCDANIEL: OKAY. JULY.

BY THE COURT: HE WAS ARRESTED JULY 7TH. YOU

FILED THIS JULY 18TH.

BY MR. MCDANIEL: RIGHT.

BY THE COURT:. OKAY. ALL RIGHT. SO, MS.
BLUNDY, I'LL BE GLAD TO HEAR FROM YOU ---

BY SOLICITOR BLUNDY: OKAY.

BY 'THE COURT: --- AS TO ---

BY SOLICITOR BLUNDY: WE DID RECEIVE THE
DEFENDANT’S DISCOVERY. WE FILED ON AUGUST THE
11TH. OUﬁ INITIAL DISCOVERY THAT WE HAD IN OUR
CONTROL, CUSTODY AND PCSSESSION AT THAT TIME, WHAT
HAD BEEN SUBMITTED TO ME IN MY OFFICE. AS YOU
KNOW, YOUR HONOR, THESE CASES DO TAKE SOME TIME TO

PREPARE. AND AS I  WAS PREPARING FOR A FULL-BLOWN
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TRIAL, SOMETHING ON THE INITIAL VIDEO SEEMED
STRANGE TO ME. I CONTACTED THE TROOPER AND I
SAID, "ARE WE MISSING ANY VIDEO HERE BECAUSE LATER
ON YOU HAD MENTIONED SOMETHING AND I DIDN’T SEE IT
ON THE VIDEO?" HE THEN REALIZED THAT THE COPY HE
HAD SUBMITTED TO ME DID NOT HAVE -- AND I DON'T
BELIEVE IT WAS TEN (10) MINUTES. MAYBE A MINUTE
OR TWO (2) ON THE ACTUAL VIDEO -- AND HE CAME IN
AND REDUBBED IT. SEE, WHAT HAPPENS SOMETIMES WHEN
YOU ARE GOING FROM THE VHS TO THE.DVD, IT TAKES
TIME TO CLICK ON, SO WE ACTUALLY MISSED A SMALL
PORTION OF IT. AS SOON AS I REALIZED THAT THAT
PORTION WAS NOT SUBMITTED, I DID TURN THAT OVER TO
THE DEFENSE. OBVIOUSLY, I WANT THEM TO HAVE A
COMPLETE VIDéo. BECAUSE I HAD A VIDEO, I DIDN'T
INITIALLY PICK UP ON IT UNTIL I WAS IN FULL-BLOWN
REVIEWING FOR THE TRIAL. THAT WAS SUBMITTED PRIOR
TO THE TRIAL. I DON'T BELIEVE IT WAS TEN (10)
MINUTES, MAYBE A MINUTE OR TWO (2).

BY MR. MCDANIEL: IT’S SIX (6) ---

BY SOLICITOR BLUNDY: SIR ---

BY MR. MCDANTIEL: SIX (6) MINUTES. 1I'M

SORRY. I, I ---

BY SOLICITOR BLUNDY: WELL, NOW WE WENT FROM

TEN (10) TO SIX (6).
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BY MR. MCDANIEL: I MISSPCOKE. IT --

BY SOLICITOR BLUNDY: IT WAS SEVERAL MINUTES.
I THINK WE CAN AGREE ON THAT.

BY MR. MCDANIEL: IT COULD BE SEVEN (7).

BY SOLICITOR BLUNDY: IT WAS TURNED OVER.

ALSO IN PREPARING, I NOTICED THAT THE WRECK

REPORT, WHICH RARELY COMES INTO EVIDENCE. THERE’'S

USUALLY AN OBJECTION. I'M NOT PLANNING ON USING
IT AT TRIAL. I DID TURN THAT OVER JUST TO MAKE
SURE THAT THE DEFENSE DID HAVE THAT. AND AS FAR
AS THE BREATHALYZER STUFF, ALL OF THAT IS ONLINE
AT SLED THAT I SUBMITTED A FEW WEEKS PRIOR TO
TRIAL. I NORMALLY DON'T PRINT THAT OFF UNTIL A
FEW WEEKS PRIOR TO TRIAL BECAUSE THE DEFENSE HAS
ACCESS.TO IT. IT WAS ACTUALEY JUST A COURTESY TO
HIM SO HE DIDN'T HAVE TO GO ONLINE AND PULL ALL OF
THAT OFF.

BY MR. MCDANTEL: NO, I KNOW I HAD TO DO IT.
BUT, I MEAN, JUDGE, THE OVERARCHING ARGUMENT IS
THIS, THAT EVIDENCE IS TRICKLING IN THREE (3)
WEEKS BEFORE TRIAL THAT WE HAD NOT HAD IN OUR
POSSESSION.

BY THE COURT: WHAT DID YOU GET IN MARCH THAT
YOU DID NOT HAVE BEFORE? THAT'S WHAT I NEED TO

KINOW .
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BY MR. MCDANIEL: A VIDEQO -- A COMPLETE VIDEO

TAPE. UP UNTIL ---

BY THE COURT: OKAY, YOU ---

BY MR. MCDANIEL: --- MARCH 23RD, 2012 ---

BY THE COURT: YOU HAD ALL BUT SIX (6)

MINUTES.

BY MR. MCDANIEL: THE FIRST SIX (6) AND THEN

FIFTEEN (15) TO TRANSPORT. THIS WHOLE ENTIRE
CONVERSATION ---

BY THE COURT: OKAY. WELL, WE HAVE ALREADY

SUPPRESSED THE TRANSPORT.

BY SOLICITOR BLUNDY: CAN I ALSO BRING BEFORE
THE COURT, YOUR HONOR, THE DEFENSE HAD PLENTY OF
TIME TO FILE A MOTION TO CONTINUE IF THIS WAS
fRULY AN ISSUE, IF THEY NEEDED MORE TIME TO REVIEW
THE EVIDENCE THAT WAS SUBMITTED. AND THAT WAS
NEVER DONE IN THIS CASE.

BY MR. MCDANTIEL: WE DON’'T NEED ANY EVIDENCE,
JUDGE. THE FACT OF WHAT I'M TRYING TO GET
ADDRESSED IS THIS: THAT WE HAVE ENGAGED, OR
ATTEMPTED TO ENGAGE IN WORKING THIS CASE OUT, AND
THAT NOW -- AND THREE (3) WEEKS BEFORE A TRIAL IS
THE EVE OF TRIAL, TO THEN GIVE A COMPLETE VIDEO, I
THINK VIOLATES DISCOVERY, RULE FIVE (5), BRADY,

ALL OF IT. THEY HAVE THIRTY (30) DAYS TO GET THAT
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TURNED OVER. AND THEN TO DO THAT BY FAX AND BY
MAIL AND NOT CALL AND SAY IMMEDIATELY, "HEY, LQOK.
THIS IS WHAT WE'VE GOT..." I MEAN, THAT’'S WHAT
I'M TRYING TO ADDRESS, JUDGE. I THINK IT’'S -- I
THINK THAT SHOULD WARRANT A DISMISSAL IN THIS CASE
BECAUSE WE DIDN'T HAVE EVERYTHING WE NEEDED WITHIN
THIRTY (30) DAYS TO EVEN SIT DOWN AND START
NEGOTIATING THIS CASE. BUT AT THE VERY LEAST,
THIS -- THE, THE PORTION THAT WE WEREN'’T GIVEN
SHOULD BE SUPPRESSED. THE PORTIONS THAT WE HAD
RELIED ON FOR NINE (9) MONTHS FOR_TRIAL SHOULD BE
SUPPRESSED.

BY THE COURT: MS. BLUNDY?

BY SOLICITOR BLUNDY: YOUR HONOR, I‘M NOT
AWARE OF ANYTHING IN RULE FIVE (5). I MEAN, I
KNOW THE THIRTY (30) DAY RULE; WHICH I DID SUBMIT
THE DISCOVERY THAT WAS IN OUR POSSESSION AT THE
TIME OF THE THIRTY (30) DAY MARK. I SENT OVER
EVERYTHING THAT I HAVE. IT'S ALWAYS BEEN ROUTINE
PRACTICE TO SEND SUPPLEMENTAL DISCOVERY IF
SOMETHING DID COME UP OR TURN UP. AND I THINK I
WENT OVER AND ABOVE IN THIS CASE TO DO THAT.
CERTAINLY WOULDN'T WANT TO MISLEAD THE DEFENSé IN
ANY WAY. I DID IT TO DISCLOSE ALL OF THE EVIDENCE

THAT I THOUGHT WAS OUT THERE. AND SOME OF IT, I
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DIDN'T COME IN CONTACT TILL I DID MORE
INVESTIGATING ON THE CASE.

BY THE COURT: THE SIX (6) MINUTES THAT WERE

-- THAT IS IN DISPUTE HERE, WHAT -- IS THAT WHEN
HE TURNS IT ON?

BY MR. MCDANTEL: THAT’S ALL THE VIDEO STUFF
THAT WE'VE ALREADY ARGUED. BUT THAT WAS ---

BY THE COURT:' WHICH I‘VE ALREADY SUPPRESSED.

BY MR. MCDANIEL: THAT WAS NOT -- YOU

SUPPRESSED HGN. BUT SEE, NONE OF THAT WAS -- WHAT
WE HAD GOING FORWARD, JUDGE! BEFORE THIS NEW VIDEO
CAME IN, WAS JUST THE UNDERSTANDING THAT THEY HAD
PERFORMED FIELD SOBRIETY TESTS SOMEWHERE .- IT'S
OFF VIDEO. AND THEN TO GET THE COMPLETE VIDEO
THREE (3) BEFORE TRIAL ON ISSUES THAT WE HAD
RELIED ON TC ARGUE BEFORE YOUR JUDGE -- BEFORE
YOUR HONOR AND BEFORE THE JURY, IN MY MIND
VIOLATES WHAT RULE FIVE (5) -- WHY RULE FIVE (5)
IS IN PLACE. BUT, AGAIN --- ‘

BY THE COURT: THIS IS, THIS IS WHAT I AM

GOING TO DO: I AM GOING TO SUPPRESS THE TRANSPORT
OF THE VIDEO, WHICH WE HAVE ALREADY DONE, THE --
OBVIOUSLY, THE OFF-CAMERA HGN OR NON-HGN TESTS. I
AM GOING TO SUPPRESS THE SIX {6) MINUTES IN

DISPUTE. WELL, LET ME ASK YOU THIS QUESTION
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FIRST: WAS IT ON YOUR VIDEO THAT YOU HAD, -MS.
BLUNDY?

BY SOLICITOR BLUNDY: NO, YOUR HONOR. 1IT WAS

NOT UNTIL I GOT THE NEW, NEW COPIED VIDEO.

BY THE COURT: AND IT IS ---

BY SOLICITOR BLUNDY: AND THAT’'S WHY I DIDN'T
-- I MEAN, HONESTLY, I DON'T EVEN NOW. IT WAS
LIKE ONE SMALL THING WHERE I WAS LIKE, "OH, MAYBE
WE’RE MISSING A FEW MINUTES HERE." AND -- ‘CAUSE
THE VIDEO I HAD DIDN'T HAVE IT ON THERE EITHER. I
MEAN, BE -~ FRANKLY, ;'M LUCKY I.CAUGHT IT.
OTHERWISE, THERE WOULD HAVE BEEN EVIDENCE FLOATING
OUT THERE.

BY MR. MCDANTEL: BUT, I MEAN THAT’'S --

UNDERSTANDING, IN THAT IS PART OF OUR DEFENSE, WAS
THAT.

BY SOLICITOR BLUNDY: BUT THE DEFENDANTS HAD
THE EVIDENCE NOW FOR A MONTH AND COULD HAVE FILED
A MOTION TO CONTINUE ---

BY MR. MCDANIEL: I DON’T WANT ---

BY SOLICITOR BLUNDY: --- IF IT TRULY WAS AN
ISSUE.

BY MR. MCDANIEL: I DON'T WANT A CONTINUANCE.
I'M NOT ASKING FOR A CONTINUANCE.

BY SOLICITOR BLUNDY: I JUST DON'T KNOW
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ANYTHING IN THE RULES -- IT JUST REQUIRES ME TO
DISCLOSE EVIDENCE AS IT COMES INTO MY POSSESSION.

BY THE COURT: I WILL, I WILL ALLOW THE SIX

(6) MINUTES. OBVIOUSLY, I HAVE TO ASSUME THAT
EVERYTHING IS BEING TOLD TRUTHFUL; AND I HAVE NO
DOUBT THAT IT IS, THAT IS WAS TURNED OVER AS SOON
AS YOU DISCOVERED IT. YOU KNOW, WE’LL ALLOW THAT.

BY MR. MCDANIEL: JUDGE, WE‘'RE READY TO ROCK,
THEN.

BY THE COURT: LET'’S, LET’'S JUST REVIEW. THE

* TRANSPORT -- OBVIOUSLY, THE TRANSPORT VIDEO IS

SUPPRESSED. THE, THE -- ANY TESTS -- I'M GOING TO
STATE ANY TESTS DONE OF?-CAMERA IS SUPPRESSED.
YOU, YOU STATED YOU -- I THINK THERE WAS A
QUESTION ABOUT AN ACCIDENT REPORT. YOU DON'T HAVE
ANY INTENTION OF -- IF THAT DOES COME UP,
OBVIOUSLY, I'LL HEAR ANY OBJECTION THAT YOU HAVE
AT THAT TIME. AND, OBVIOUSLY, YOUR MOTION TO
DISMISS BASED ON SPONAR MISLEADING AND THE BA,
WE'VE ALREADY RULED ON. I JUST WANT TO READ-,
READDRESS THAT  THAT IS DENIED FOR MISLEADING
STATEMENTS. BUT I DO FEEL THE OFFICER IS -- DID
REASONABLY -- READ THE IMPLIED CONSENT AND DID NOT
TRICK OR MISLEAD HIM. YOUR CONTENTION IS THAT HE

WAS MISLED. AND I'M HOLDING THAT HE DID -- HE WAS
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RESPONDING TO THE DEFENDANT'S QUESTIONS ONLY.

THAT.  IT DID NOT TELL ANY -- HE DID NOT HAVE THE
RIGHT TO REFUSE OR THE RIGHT TO TAKE.  AND THAT
WAS THE REASON FOR DENIAL ON THAT MOTION. AND YOU
CAN HAVE THAT NOW SUMMARIZED ON THE RECORD FOR --
IF THERE’'S ANY APPEAL.

BY MR. MCDANIEL: THANK YOU, JUDGE.

BY THE COURT: ALL RIGHT. WE'LL BEGIN.

BY MR. MCDANTIEL: AND JUDGE, JUST BEFORE WE
GET STARTED,.THE SIX (6) MINUTES THAT YOU'RE
ALLOWING ;N'IS FRAUGHT WITH HEARSAY AND I JUST ASK
THAT THE STATE JUST BE MINDFUL OF THAT BEFORE THEY

PAY THAT -- PLAY THAT VIDEO.

BY SOLICITOR BLUNDY: YOUR HONOR, I JUST ASK
THAT AT THE TIME WHERE WE GO TO INTRODUCE Tﬁzl
VIDEC, WE EXCUSE THE JURY AND YOU AND I CAN BOTH
LOOK AT THE PORTION THAT ---

BY MR. MCDANIEL: OKAY.

BY THE COURT: OKAY. THANK YOU VERY MUCH.
ANYTHING ELSE?

BY MR. MCDANIEL: NO, SIR.

BY THE COURT: ALL RIGHT, LADIES AND

GENTLEMEN, THE FIRST THING I NEED TO DO IS APPOINT
A FOREPERSON FOR YOUR JURY. SO, MR. MIZE, WOULD

YOU RAISE YOUR HAND FOR ME PLEASE, SIR? THANK
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You! I APPRECIATE YOU VOLUNTEERING. WHAT THAT
MEANS IS THAT YOU ARE GOING TO BE MY FOREMAN.

THAT MEANS YOU HAVE ABSOLUTELY NO ADDITIONAL
RESPONSIBILITY WHATSOEVER. HOWEVER, WHEN WE DO
GET TO THE END OF THE TRIAL, I WILL GO OVER THE
VERDICT FORM WITH YOU. IF ANY ISSUES COME UP IN
THE JURY ROCOM INVOLVING CONTACT WITH ANYONE, IF
YOU WOULD BRING THAT TO MY ATTENTION. THAT IS THE
ONLY RESPONSIBILITY THAT YOU HAVE. NOW, IF I
COULD GET YOU TO RAISE YOUR RIGHT HANDS FOR ME,

PLEASE.

BY THE JURY: (COMPLIES)

" BY THE COURT: DO EACH OF YOU SWEAR OR AFFIRM

TO RENDER A FAIR AND IMPARTIAIL DECISION BASED UPON
THE EVIDENCE PRESENTED IN THIS CASE, SO HELP YOU
GOD? AMEN?

BY THE JURY: (INAUDIBLE)

BY THE COURT: OR, “I WILL." ALL RIGHT.
LADIES AND GENTLEMAN, BEFORE WE BEGIN, I WILL
EXPLAIN SOME THINGS TO THOSE OF YOU WHO ARE NOT
FAMILIAR WITH TRIAL PROCEEDINGS. AS JURORS, IT IS
YOUR DUTY TO DECIDE THE FACTS OF THIS CASE FROM
THE EVIDENCE THAT IS PRESENTED DURING THE TRIAL.

I KNOW VERY LITTLE ABOUT THIS CASE, BUT IT DOESN'T

MATTER SINCE IT IS YOU, THE JURY, THAT MUST DECIDE
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THE FACTS BASED UPON THE EVIDENCE PRESENTED FROM
THE WITNESS STAND. THERE WILL BE CONFLICTS IN THE
TESTIMONY. SO I ASK YOU TO PAY CAREFUL ATTENTION
TO THE WITNESSES AS THEY TESTIFY. BECAUSE IT IS
YOU WHC WILL HAVE TO DETERMINE WHICH WITNESSES ARE
TELLING THE TRUTH FOR YOﬁ TO DECIDE THE FACTS IN
THIS CASE. THE TICKET CHARGING THE DEFENDANT WITH
THE CRIME OF DRIVING UNDER THE INFLUENCE IS NOT
EVIDENCE AGAINST THE DEFENDANT. IT IS ONLY THE
CHARGING DOCUMENT AND THE MEANS OF BRINGING THIS
MATTER BEFORE YOU FOR TRIAL. THE DEFENDANT HAS
ENTERED A PLEA OF NCT GUILTY. ANYONE ACCUSED OF A
CRIME CAN PLEAD NOT GUILTY; AND HAVING DONE SO,
THE STATE THEN HAS THE BURDEN OF PROVING THEIR
GUILT BEYOND A REASONABLE DOUBT. ANYONE ACCUSED
OF A CRIME IS PRESUMED TO BE NOT GUILTY; AND THAT
PRESUMPTION MUST REMAIN WITH THE ACCUSED UNTIL
THAT GUILT HAS BEEN éROVEN TO YOU. EACH SIDE WILL
HAVE THE OPPCORTUNITY TO ADDRESS YOU, TO EXPLAIN
THEIR POSITION AS TO THE CHARGE. AND THE STATE
WILL PROCEED FIRST, SINCE THE STATE AS MADE THE
CHARGE. THEN THE DEFENDANT, IF HE SO DESIRES, MAY
ALSO PRESENT HIS POSITICN AS TO THE CHARGE. WHEN
ALL THE EVIDENCE IS IN, EACH SIDE WILL HAVE THE

OPPORTUNITY TO ARGUE THEIR RESPECTIVE CASE. AND
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THEN I'LL EXPLAIN TO YOU THE LAW THAT APPLIES. IT
WILL THEN BE UP TO YOU TO DETERMINE THE FACTS OF
THE CASE. AND APPLYING THE LAW THAT I HAVE
EXPLAINED TO YOU, YOU WILL DETERMINE GUILT OR
INNOCENCE OF THE DEFENDANT. NOW, STATE LAW DOES
NOT ALLOW JURORS TO TAKE NOTES OR ASK QUES-,
QUESTIONS DURING THE TRIAL. AND WHAT YOU'LL
NOTICE THAT WE'RE DOING IS -- OBVIQUSLY, I'M
RECORDING THIS THROUGH THE COMPUTER. BUT YOU'LL
SEE THAT I'M TAKING NOTES DURING THE TRIAL. SO
IT'S NOT A "DO AS I SAY, NOT AS I DO." I TAKE
THAT JUST IN CASE THERE IS A PROBLEM WITH THE
RECORDER OR WITH THE COMPUTER, PCWER GOES OUT.
THAT IF WE NEED THIS FOR ANY FURTHER PUﬁPOSES,
THAT WE WILL HAVE IT. SO THAT’S ALL THAT I AM
DOING. THERE MAY BE TIMES, WHICH YOU HAVE ALREADY
NOTICED TODAY, THAT I NEED TO CONFER WITH BOTH
PARTIES OUTSIDE YOUR PRESENCE TO MAKE SURE THAT
BOTH PARTIES RECEIVE A FAIR TRIAL UNDER THE LAWS
AND RULES OF EVIDENCE. DURING THIS TIME, IT IS
INAPPROPRIATE FOR YOU TO TALK TO ANYONE, EVEN
AMONGST YOURSELVES, ABOUT THE CASE. 1IF ANYONE
ATTEMPTS TO TALK TQ YOU ABOUT THE CASE -- MR.
MIZE, IF YOU WOULD REPORT IT TO ME IMMEDIATELY.

IT IS ALSO IMPROPER OF YOU TO FORM ANY OPINION
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ABOUT THE CASE BEFORE ALL THE EVIDENCE HAS BEEN
PRESENTED AND THEN I'VE EXPLAINED THE LAW THAT
APPLIES IN THIS CASE. REMEMBER, YOU'VE SWORN TO
BE FAIR AND IMPARTIAL TO BOTH THE STATE AND THE
DEFENDANT; AND I KNOW YOU'LL DO JUST THAT. THANK
YOU FOR YOUR ATTENTICN. MS. BLUNDY?

BY SOLICITOR BLUNDY: THANK YQU, YOUR HONOR.

GOOD AFTERNOON, LADIES AND GENTLEMAN OF THE JURY.
THE THREE (3) "W"’S IS WHAT I WANT YOU TO REMEMBER
DURING THIS CASE. WHEELS, WINE AND A WRECK.

THOSE ARE THE FACTS OF OUR CASE TODAY. TROOPER
BROWN WAS CALLED OUT TC A WRECK ON SOUTH FLAGSHIP
DRIVE iN SALEM. WHEN HE ARRIVED, HE SAW THE
DEFENDANT. HE THOUGHT THE DEFENDANT WAS NOTABLY,
NOTICEABLY INTOXICATED'AS SOON AS HE ARRIVED ON
THE WRECK SCENE. THE ASKED THE DEFENDANT WHAT
HAPPENED AND THE DEFENDANT SAID HE JUST MISSED THE
TURN. HE ASKED THE DEFENDANT HOW MUCH HE HAD
DRANK AND THE DEFENDANT SAID TWO (2) TO THREE (3)
GLASSES OF WINE. BUT THEN LATER CHANGED HIS STORY
AND, AND SAID FOUR (4) GLASSES OF WINE. TROOPER
BROWN THEN ADMINISTERED FOUR (4) FIELD SOBRIETY
TESTS; THREE (3) WHICH ARE‘STAﬁDARDIZED AND ONE
WHICH IS NOT STANDARDIZED. ‘THE STANDARDIZED TESTS

ARE STANDARDIZED BECAUSE THEY ARE PRETTY MUCH USED
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ACROSS THE ENTIRE COUNTRY FOR BEING SCIENTIFICALLY
ACCURATE AND RELIABLE TO DETECT ALCOHOL IN A
PERSON’S SYSTEM. LET ME TELL YOU A LITTLE BIT
ABOUT THOSE TESTS. THE FIRST ONE IS CALLED
HORIZONTAL GAZE NYSTAGMUS. SOUNDS VERY SCIENTIFIC
AND VERY COMPLICATED, BUT IT ACTUALLY IS A PRETTY
SIMPLE EYE TEST. THAT TEST, TESTS TO SEE IF
THERE'S JERKING IN SOMEBODY'S EYES, WHICH CAN BE
CAUSED BY ALCOHOL. THERE IS A SMALL PERCENTAGE OF
THE POPULATION WHO ﬁAS THIS JERKING IN THEIR EYES
NATURALLY. THE DEFENDANT DID HAVE THIS JERKING OF
THE EYES, BUT DID TELL THE OFFICER THAT HE WAS
EORN WITH THAT. SO THE OFFICER KNEW THAT. HE
THEN WENT AHEAD AND DID THE TWO (2) OTHER
STANDARDIZED TESTS. THE WALK AND TURN TEST; YOU
MAY HAVE HEARD OF IT. NINE (9) HEEL TO TOE STEPS,
PIVCT ON A TURN AND COME BACK, NINE (9) HEEL TO
TOE STEPS. YOU DEFINITELY WILL SEE CLUES OF
IMPAIRMENT IN THAT TEST. HE ALSO ASKED HIM TO DO
THE ONE-LEG STAND TEST. YOU'LL BE ABLE TO SEE ON
THE VIDEO THAT HE DOES NOT DO IT AS TROOPER BROWN
INSTRUCTED HIM TO DO IT. THESE ARE CLUES THAT
TROCPER BROWN USED TO DETERMINE IF THE DEFENDANT
WAS DRIVING UNDERNEATH THE INFLUENCE OF ALCCHOL.

AT ONE POINT HE ASKED HIM TO SAY HIS ABC’'S. HE
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PAUSED. HE DIDN'T REALLY COMPLETE IT. AND
TROOPER BROWN THEN DETERMINED TO PUT HIM UNDER
ARREST. AT THAT POINT HE ASKED THE DEFENDANT TO
TAKE A BREATHALYZER TEST; AND HE DID. AND THE
CLUES THAT HE SAW ON THE TESTS WERE RIGHT BECAUSE
HE BLEW A .22, TWENTY-TWO (22). WHAT THAT MEANS
IN SOUTH CAROLINA CARRIES INFERENCE, A PRESUMPTION
THAT YOU HAVE HAD TOO MUCH TO DRINK TO BE DRIVING.
IF YOUR ALCOHOL CONCENTRA-, CONCENTRATION
REGISTERS AT A .08 OR MORE, YOU'RE CONSIDERED TO
BE TOO IMPAIREDMTO DRIVE. AND THAT'S WHAT WE HAVE
HERE. NOW AS THE STATE, I HAVE THE BURDEN OF
PROOF. AND THAT BURDEN IS BEYOND A REASONABLE
DOUBT. NOW, IT’S A HIGH BURDEN, BUT IT’S NOT AN
IMPOSSIBLE ﬁURDEN. AND THERE ARE FIVE (5) fHINGS
THAT I HAVE TO DEMONSTRATE TO YOU. THE DEFENDANT
WAS DRIVING A CAR IN THE STATE OF SOUTH CAROLINA
TO THE EXTEND THATVHIS FACULTIES TO DRIVE WERE
MATERIALLY AND APéRECIABLY IMPAIRED BY THE
INFLUENCE OF ALCOHOL OR DRUGS OR A COMBINATION OF
ANY OF THOSE. 1I'M CONFIDENT WHEN YOU HEAR THE
EVIDENCE IN THIS CASE THAT YOU WILL FIND THE
DEFENDANT GUILTY. THANK YOU.

BY THE COURT: MR. MCDANIEL?

BY MR. MCDANTEL: LADIES AND GENTLEMEN, I
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REPRESENT NEZAR ABRAHAM. HE WAS BORN AND RAISED
IN SYRIA. HE MOVED HERE AND HE FOUND EMPLOYMENT,
FOR SCHOOL IN ILLINOIS, IN CHICAGO. HE IS A
CITIZEN OF THE UNITED STATES IN AND AROUND 200S5.
HE HAD WORKED AT THE SAME CIVIL ENGINEERING FIRM
FOR THE PAST SEVEN (7) YEARS, DOING -- WHAT HE
DOES IS -- HE 'WAS ACTUALLY HERE WORKING FOR DUKE.
HE’'S A NUCLEAR -- HE'’'S DOING WORK FOR THE POWER
PLANTS AS A STRUCTURAL ENGINEER. SO HE WAS HERE
BRIEFLY TO WORK AT DUKE. HE DOES SUFFER--AND THE
STATE MENTIONED THIS BRIEFLY--FROM CONGENITAL
NYSTAGMUS. AND I'M NOT SURE IF YOU CAN SEE AT THE
PRESENT NCW, BUT HIS EYES DO TWITCH BACK AND
FORTH. IT’S SOMETHING HE HAS NO CONTROL OVER
WHATSéEVER. HE TELLS THAT OFFICER ON THE SIDE OF
THE ROAD -- PART OF THE PROBLEM IS WHAT'’'S NOT
INQUIRED IS THAT -- AS YOU MAY WELL IMAGINE, THAT
IN CONGENITAL NYSTAGMUS CAN ALSO CAUSE BALANCE
ISSUES BECAUSE OF YCUR EYES TWITCHING BACK AND
FOCRTH. WHAT Y'ALL ARE HERE FOR AND WHAT YOU'VE
BEEN SELECTED TO BE A PART OF IS THE MOST
IMPORTANT EVENTS THAT TAKE PLACE IN THE UNITED
STATES, AND THAT’'S A CRIMINAL TRIAL. AND IT'S
IMPORTANT THAT THE STATE IS TRYING TO TURN THAT

INDIVIDUAL INTO A CRIMINAL, BASED ON ACCUSATIONS
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AND ALLEGATIONS THAT THEY BRING FORTH. SO WHAT'S
IMPORTANT HERE IS THAT MR? ABRAHAM IS NOT ON
TRIAL. WHAT'’'S ON TRIAL IS THE STATE'’S CASE. AND
THE ELEMENTS THAT SHE SAID THAT SHE HAD TO PROVE
TO YOU BEYOND A REASONABLE DOUBT. THAT'S WHAT
THIS TRIAL IS. NOT-US; WE DON’'T HAVE TO PROVE A
THING. 'THE STATE HAS TO PROVE TO EACH AND
EVERYONE OF YOU -- NOT HALF, NOT JUST FOUR (4) --
EVERYONE OF YOU, BEYOND A REASONABLE DOUBT, THAT
THEY'VE DONE WHAT THEY'RE SUPPOSED TO DO. AND
IT'S NOT JUST PROVING ELEMENTS OF THE.CRIME. T
IS DOING ABSOLUTELY EVERYTHING THAT THE STATUTES
REQUIRE OF YOU THAT THE STATE AND LAW ENFORCEMENT

DO CORRECTLY. ALL OF THAT IS FAIR GAME AND THEY

HAVE TO PROVE THAT TO YOU BEYOND A REASONABLE

DOUBT. WE ASK THAT YOU JUST PAY ATTENTION TO THE
VIDEO. TROOPER BROWN IS GOING TO TESTIFY AND
WE’LL GET TO CROSS-EXAM HIM. PLEASE LISTEN TO HIS
ANSWERS. ALL OF THAT IS WHAT THIS CASE IS ABOUT.
NOT JUST THOSE FIVE (5) ELEMENTS THAT THE STATE
SAID SHE HAVE TO PROVE. IT’'S EVERYTHING. THOSE
FIVE (5) ELEMENTS ARE IMPORTANT. PAY ATTENTION.
CAN SHE PROVE THOSE ELEMENTS? BUT IT'S EVERYTHING
ELSE AS WELL. LADIES AND GENTLEMEN, WE ARE JUST

LOOKING FOR A FAIR SHAKE. HE FLEW IN FROM CHICAGO
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LAST NIGHT. HE'S EXERCISING HIS RIGHT FOR A
TRIAL. THANK YOU.

BY THE COURT: THANK YOU, MR. MCDANIEL. CALL

YOUR FIRST WITNESS PLEASE.

BY SOLICITOR BLUNDY: THANK YOU, YOUR HONOR.
THE STATE WOULD LIKE TO CALL TROOPER KEVIN BROWN
TC THE STAND.

BY THE COURT: TROOPER BROWN, IF YOU WOULD,

COME UP.

TROOPER KEVIN N. BROWN TAKES THE STAND

BY THE COURT: PLACE YOUR LEFT HAND ON THE

BIBLE AND RAISE YOUR RIGHT HAND FOR ME, PLEASE,

SIR.

BY THE WITNESS: (COMPLIES)

BY THE COURT: DO YOU SWEAR TO TELL THE
TRUTH, THE WHOLE TRUTH, AND NOTHING BUT THE TRUTH,
SO HELP YOU GOD?

BY THE WITNESS: YES, SIR.

BY THE COURT: PLEASE HAVE A SEAT AND ANSWER
ANY QUESTIONS MS. BLUNDY MAY HAVE AND ANY

QUESTIONS MR. MCDANIEL MAY HAVE.

DIRECT EXAMINATION BY MS. BLUNDY:

TROOPER BROWN, WHERE ARE YOU EMPLOYED?
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I AM EMPLOYED WITH THE SOUTH CAROLINA HIGHWAY
PATROL.

AND HOW LONG HAVE YOU BEEN EMPLOYED WITH THE
HIGHWAY PATROL?

I'VE BEEN WITH THE HIGHWAY PATROL APPROXIMATELY
SEVEN (7) YEARS. |

AND DURING THAT TIME PERIOD, HAVE YOU ALWAYS BEEN
A HIGHWAY PATROLMAN?

YES, MA'AM.

AND WHAT ARE YOUR DUTIES AS A HIGHWAY PATROLMAN?
OUR PRIMARY DUTIES ARE TRAFFIC ENFORCEMENT. WE
WORK COLLISIONS, AND WHAT OUR PRIMARY, PRIMARY
ENFORCEMENT DUTIES IS IMPAIRED DRIVING.

AND WERE YOU ON DUTY THE MORNING OF JULY THE 7TH,

120117

YES, MA‘AM, I WAS.

AND ON THAT DATE, DID YOU SEE THE DEFENDANT NEZAR
ABRAHAM?

I DID.

IS HE PRESENT IN THE COURTROOM TODAY?

YES, MA'AM.

COULD YOU PLEASE POINT HIM OUT FOR THE JURY.

HE’S THE GENTLEMAN IN THE DARK SUIT WITH THE GREEN
SHIRT.

BY SOLICITOR BLUNDY: PLEASE LET THE RECORD
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REFLECT THAT HE'S POINTED TO THE DEFENDANT.

DO YOU REMEMBER WHAT TIME YOU CAME INTO CONTACT
WITH THE DEFENDANT?

IT WAS A LITTLE AFTER MIDNIGHT ON JULY THE 7TH.
AND HOW DID YOU CCOME INTO CONTACT WITH THE
DEFENDANT?

I WAS CALLED TO A COLLISION BY MY DISPATCH.

ALL RIGHT. AND WHERE WAS THE WRECK AT?

IT WAS ON SOUTH FLAGSHIP DRIVE IN THE KEOWEE KEY
AREA, RIGHT OFF OF HIGHWAY 183,

AND  WHAT COUNTY AND STATE IS THAT IN?

IT'S IN OCONEE COUNTY IN SOUTH CAROLINA:

WHAT TYPE OF ROAD IS'FLAGSTAFF {SIC] DRIVE?
SOUTH FLAGSHIP DRIVE IS THE ---

SORRY. FLAGSHIP.

--- ONE OF THE MAIN ROADS THAT COMES OFF OF
HIGHWAY 183 INTO KEOWEE KEY; RUNS BY THE KEOWEE
KEY COUNTRY CLUB. 1IT'S ONE OF THE MAIN ACCESSES
INTO KEOWEE KEY.

AND WHAT DID YOU NOTICE WHEN YOU PULLED UP TO THE
DEFENDANT?

WHEN I ARRIVED ON THE SCENE, I NOTICED EMERGENCY
VEHICLES, FIRE DEPARTMENT. YEAH, I BELIEVE THE
AMBULANCE WAS THERE, MAYBE. AND I OBSERVED A

VEHICLE OFF THE SIDE OF THE ROAD INTO A TREE.
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WERE YOU ABLE TO DETERMINE WHO WAS DRIVING THAT
CAR?
YES, MA'AM.

BY MR. MCDANIEL: OBJECTION.

BY THE COURT: STATE YOUR OBJECTION.

BY MR. MCDANIEL: JUDGE, HE’'S GOING TO RELY

ON HEARSAY TESTIMONY AT THIS POINT. AND THEY

HAVEN'T LAID THE FOUNDATION TO ALLOW THAT TO COME

IN YET.

BY SOLICITOR BLUNDY: CERTAINLY, HE CAN, HE

CAN STATE, NOT WHAT THEY SAID, BUT HOW HE CAME TO
KNOW WHO WAS DRIVING THE CAR.

BY MR. MCDANIEL: WELL, ---

BY THE COURT: I'LL HAVE TO HEAR WHAT HE SAYS

"FIRST.

BY MR. MCDANIEL: CAN WE TAKE THIS UP
OUTSIDE, OUTSIDE OF THE PRESENCE OF THE JURY?

BY THE COURT: YEAH. LET'S GO AHEAD AND GIVE

Y'ALL A SHORT BREAK. AND IF Y'ALL WQULD, JUST
COME UP TO THIS DOOR BACK TO THE JURY ROOM AND WE
WILL BRING YOU RIGHT BACK AS SOON AS WE CAN.

BY THE JURY: (COMPLIES)

‘BY THE COURT: YES, SIR?

BY MR. MCDANIEL: I . GUESS YOU WANTED TO HEAR

WAS HE'S GOING TO TESTIFY TC AND THEN I'LL ---
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BY THE COURT: OKAY,

BY MR. MCDANIEL: --- TELL YOU WHAT MY

CONCERNS ARE.

BY SOLICITOR BLUNDY: YOUR HONOR, COULD I

JUST REPHRASE THE QUESTION AS TO "WERE YOU ABLE TO
DETERMINE WHO WAS DRIVING THE CAR, AND WHO WOULD
THAT BE?" BECAUSE THERE IS NO HEARSAY IN THAT.

BY THE COURT: I MEAN, THAT QUESTION IS FINE.

BY MR. MCDANIEL: BUT SEE, JUDGE, HE IS

RELYING ON HEARSAY TESTIMONY. SEE, WHAT THE VIDEO
SHOWS IS -- AND HE'S ALREADY TESTIFIED TO IT --
THERE'S PEOPLE THERE WHO HAD BEEN THERE THE ENTIRE
TIME THAT HAD TALKED TO HIM FOR OVER AN HOUR.
HE'S NEVER INDEPENDENTLY TRIED TO, TO DETERMINE IF
HE WAS THE DRIVER. AND THEY ARE PROHIBITED FROM
USING ANY HEARSAY TESTIMONY, REGARDLESS. BUT THEY
CAN'T INTRODUCE ANY OF HIS STATEMENTS TILL THEY
CAN PROVE CORPUS DELICTI TO SATISFY, YOUR HONOR,
AND THEY, AT THIS POINT, THEY CAN'T DO IT. BUT HE
IS PROHIBITED FROM RELYING ON ANY HEARSAY
TESTIMONY. SHOULD HAVE HAD SOMEBODY FROM THE
WRECK SCENE HERE THAT WAS THERE THE HOUR BEFORE
TROOPER BROWN SHOWED UP.

BY SOLICITOR BLUNDY: YOUR HONOR, I DO

BELIEVE AT, AT ONE POINT, HE, HE ADMITS THAT IT'’'S
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HIS CAR THAT HE WAS DRIVING HOME. HE WAS COMING
FROM A CLUB. CERTAINLY, HE'S ABLE -- HE CAN -- HE
COULD HAVE HAD INDEPENDENT KNOWLEDGE OF IT. AND
EVEN IF IT WAS FROM HEARSAY TESTIMONY, PRESENT
SENSE IMPRESSION ALLOWS TO SHOW HIM HOW HE
DEVELOPED THAT INFORMATION AND HOW HE DETERMINED
THAT.

BY THE COURT: I, I THINK IF YOU GO UNDER

PRESENT SENSE IMPRESSION AND ANY DIRECT .STATEMENTS
HE MADE TO HIM, CERTAINLY. BUT I THINK IF HE’S
GOING TO TESTIFY AS TO WHAT SOMEBODY TOLD HIM ---

BY MR. MCDANIEL: SEE, JUDGE -- AND I'VE GOT

THIS CASE FOR YOQU. THIS IS THE CITY OF EASLEY V.

PORTMAN THIS IS CORPUS.DELICTI CASE. AND THIS --
THE STATE IS PROHIBITED FROM USING ANY 6F MR.
ABRAHAM'S TESTIMONY UNTIL THE? CAN SUFFICIENTLY
PROVE CORPUS DELICTI. 1IN THAT, JUDGE, IS A
TEMPORAL ARGUMENT IN THAT THEY ARE GOING TC HAVE
TC DETERMINE WHAT TIME THIS WRECK HAPPENED OR THAT
IT WAS FRESHLY COMMITTED AND THAT THIS OFFICER
WOULDVHAVE HAD TO HAVE DONE SOME INDEPENDENT
INVESTIGATING WORK BEFORE THEY ARE ALLOWED TO JUST
USE HIS WORDS AGAINST HIM AND THAT s EXACTLY
WHAT'S AN ISSUE HERE, THAT TO ARRIVE TO A WRECK

SCENE AN HOUR AND A HALF AFT- -- OR AN HQUR AND
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FIVE (5) MINUTES AFTER IT ALLEGEDLY OCCURRED -- HE
ONLY RELIED ON THE OFF- -- WHOEVER WAS THERE.
WELL, WE DON'T GET -- WE HAVEN'T BEEN PROVIDED
THEIR NAMES. THIS IS THE FIRST I'VE LEARNED THAT
THERE WAS AMBULANCE THERE, WHICH WAS ONE OF MY
CONCERNS. THAT HE'S GOING TO HAVE TO PROVE HOW
THIS WAS A FRESHLY COMMITTED CRIME WITHOUT THAT
OTHER PERSON’S TESTIMONY, WITHOUT SOMEBODY THAT
CAN TESTIFY THIS WAS FRESHLY COMMITTED. ' SIMPLY
CAN'T DO IT, JUDGE.

BY SOLICITOR BLUNDY: YOUR HONOR, IT'S SIMPLY

NOT EXCLUDED UNDER HEARSAY. HEARSAY IS AN OUT-OF-
COURT.STATEMENT O?FERED FOR THE TRUTH. WE ARE NOT
ENTERING ANY STATEMENTS. WE’'LL ACTUALLY STATE OF
MIND, PRESENT SENSE IMPRESSION ARE NOT HEARSAY.
AND HE CAN CERTAINLY TESTIFY TO WHAT HIS STATE OF
MIND WAS. LET ME LOOK UP A FEW MORE THINGS.

BY MR. MCDANIEL: SEE, SEE THAT'S WHAT THE

PROBLEM IS, JUDGE.

BY THE COURT: WELL, LET’S GO WITH -- LET’S

GO OVER THE FACTS OF THE CASE THAT YOU PRESENTED.

BY MR. MCDANIEL: OKAY.

BY THE COURT: BASICALLY, THE SAME FACTS.

BY MR. MCDANIEL: RIGHT.

BY THE COURT: THE OFFICER, IN THAT CASE,
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CAME UPON THE_ SCENE ---

BY MR. MCDANIEL: THIRTEEN (13) MINUTES ---

BY THE COURT: THE OFFICER CONCLUDED THE

ACCIDENT HAD -- WELL, I'M NOT GOING TO GET INTO
THE THIRTEEN (13) MINUTES, FIFTEEN'(IS) MINUTES,
FORTY-FIVE (45) MINUTES.

BY MR. MCDANIEL: HOUR AND FIVE (5) MINUTES

(INAUDIBLE) .

BY THE CQOURT: WELL ---

BY MR. MCDANTIEL: BUT SEE, JUDGE, THAT IS
WHAT WE HAVE TO GET INTO. IS THIS OFFICER'’S

TESTIMONY WAS, "I WAS CALLED. I ARRIVED THIRTEEN

.(13) MINUTES LATER AND THIS IS WHAT I SAW." THIS

IS HOW I PROVE CCRPUS DELICTI BEFORE CAN I -- HOW
CAN I ALLOW THE DEFENDANT'S STATEMENTS? HE CAN‘T

DO IT. HE SIMPLY DOES NOT AND DID NOT OBTAIN THIS

'KIND OF INFORMATION ON THE SIDE OF THE ROAD

INDEPENDENTLY FROM HEARSAY TESTIMONY. AND THAT IS
BORE OUT WITH THE VIDEO THAT WE HAVE. I HAVEN'T
SEEN THE WRECK SITE. IT WAS NEVER CAPTURED ON
VIDEO. AND I DON’'T KNOW WHERE IT WAS BECAUSE IT
WAS BLOCKED BY A LOT OF PEOPLE OUT TﬁERE WATCHING
THééE FIELD SOBRIETY TESTS. BUT ONE OF THOSE
INDIVIDUALS WHO SHOWED UP TO THE SCENE FIRST

SHOULD HAVE BEEN HERE TO TESTIFY TO THE CORPUS
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DELICTI, AND IF YOU LOOK AT WHAT THE HOLDING END
OF THIS CASE IS, JUDGE -- AND THE WHOLE THING IS
NOT -- THERE IS A VERY LONG CONCURRENCE HERE. BUT
WHAT EVERYBODY'S CONCERNED ABOUT IS IT IS
IMPERMISSIBLE, IMPERMISSIBLE SPECULATION AS TO
FACTS NOT IN EXISTENCE. SO, WHAT THEY ARE TRYING
TO DO IS USE HIS STATEMENTS AGAINST HIM WITHOUT
BEING ABLE TO PROVE WHAT TIME THIS WRECK ACTUALLY
OCCURRED, WHEN IT OCCURRED, HOW IT OCCURRED, OR
ANYTHING LIKE THAT. NONE OF THAT IS COMING IN.
AND THEY DON’'T HAVE THE APPROPRIATE PERSON HERE TO
TESTIFY TO THAT. ALL HE CAN TESTIFY TO AS A
WITNESS IS WHAT HE OBSERVED. THAT’'S IT. NOT WHAT
HE HEARD FROM EVERYBODY AND NOT A BACK-DOOR AROUND
HEARSAY TO SAY, "WELL; I WAS ABLE TO CONCLUDE THAT
HE WAS THE DRIVER." ONE (1), HE NEVER ADMITS TO
DRIVING ON -- BEFORE ARREST. AND TWO (2), THE
ONLY THING THAT TROOPER BROWN -- IF THIS IS A
COMPLETE VIDEO -~-- THAT TROOPER BROWN CAN RELY ON,
IS SOME BIG HUSKY FELLOW THAT SAYS, “THIS GUY WAS
DRIVING." AND THAT BIG HUSKY FELLOW IS NOT HERE
TO TESTIFY. AND WITHOUT HIM, MY CLIENT'S
STATEMENTS CANNOT COME IN. ALL THAT HE CAN DO IS
TESTIFY TO WHAT HE SAW AT THE SCENE WHEN HE CAME.

BY THE COURT: MS. BLUNDY?
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BY SOLICITOR BLUNDY: I DON’T THINK THERE IS
AN ORDER TO CORPUS DELICTI. I'VE NEVER HEARD THAT
BEFORE. I THINK AS LONG AS THE EVIDENCE PROVES
CORPUS DELICTI, THAT’'S JUST THE REQUIREMENT PUT ON
THE STATE. 1I'VE NEVER HEARD THAT THERE HAS TO BE
A SPECIFIC ORDER TO. IT. OBVIOUSLY, YOUR HONOR, I
DON'T -- I HAVEN'T GONE THROUGH THIS CA- ~-- WHOLE

CASE.

BY MR. MCDANIEL: IT’S ONLY THE FIRST FOUR
(4) PAGES.

BY SOLICITOR BLUNDY: I MEAN -- I THINK
THERE’'S, YOU KNOW, EXCEPTIONS TO THE HEARSAY RULE.
WE HAVE ADMISSION BY A PARTY OPPONENT. THE
DEFENDANT CERTAINLY ADM;TTED TO DRiVING THE

VEHICLE. HE, HE SAID WHERE HE WAS COMING FROM AND

" WHERE HE WAS HE- -- IN FACT, HE TOLD THE DEFENDANT

[SIC] HE WAS HEADED HOME AND THAT HE LIVED IN
KEOWEE KEY. THESE ARE ADMISSIONS THAT DO COME IN
UNDER MIRANDA AND ALSO UNDER ADMISSION BY PARTY
OPPONENT. THOSE CAN CLEARLY GO TO CORPUS DELICTI
TO PROVE THE DRIVING ELEMENT.

BY MR. MCDANIEL: WELL ---

BY SOLICITOR BLUNDY: THEY DON’'T HAVE TO
NECESSARILY GO IN ANY ORDER.

BY THE COURT: WELL, HERE’'S MY CONCERN -- AND
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I'M ACTUALLY ON PAGE SIX (6) OF WHAT YOU PRESENTED
UP -- THAT "THE PROSECUTION MUST SHOW THE ACTUAL
COMMISSION BY SCMEONE OF THE PARTICULAR OFFENSE
CHARGED, " ---

BY MR. MCDANIEL: WHERE IS THIS, JUDGE?

BY THE CQURT: --- "BEFORE A DEFENDANT CAN BE

REQUIRED TC PRESENT A DEFENSE. OBVIOUSLY, THE
STATE MUST ESTABLISH SOME PROOF OF THE CORPUS
DELICTI. AND.-HE CANNOT BE CONVICTED OF A BASIS OF
HIS EXTRAJUDICIAL CONFESSION ALONE". OBVIOQUSLY --
I CAN TELL YOU RIGHT NOW, IF YOU ARE GOING TO GO
INTO THE PRESENT SENSE IMPRESSION, I'M GOING TO
ALLOW THAT. I THINK -- I DON’T HAVE ANY PROBLEMS
WITH THAT. BUT IF, BUT IF ALL YOU'VE GOT IS A
WRECKED VEhICLE AND THEN HIS STATEMENT AFTER HE
HAD TALKED TO ALL THE WITNESSES, I THINK WE MIGHT
HAVE A PROBLEM.

BY SOLICITOR BLUNDY: NO, WE HAVE STATEMENTS

FROM THE DEFENDANT’'S MOUTH. I MEAN, THE
DEFENDANT'S ADMISSIONS TO DRIVING THE CAR. HE
SAID HE WAS COMING HOME -- HE WAS GOING HOME AND
HE WAS COMING FROM THE CLUB, AND HE LIVED IN
KEOWEE KEY, WHICH IS WHERE THE WRECK OCCURRED. I
THINK THERE IS DEFINITELY ENOUGH EVIDENCE TO SHOW

THAT HE, HE WAS PUT BEHIND THE WHEEL OF THE CAR;
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NOT ONLY THROUGH HIS OWN MOUTH, BUT, YOU KNOW,
FROM WHAT THE TROOPER DETERMINED AT THE SCENE.

BY MR. MCDANIEL: AND, JUDGE, I WOULD AGREE
WITH HER IF THEY HAD THAT WITNESS HERE THAT COULD
PUT A TIMEFRAME ON THIS. THERE'S NOBODY IN THIS,
-- I MEAN THE TROOPER CAN'T TESTIFY TO WHEN THIS
WRECK HAPPENED. AND THE ONLY WAY THAT HE KNEW
THAT MR. ABRAHAM WAS DRIVING WAS BASED ON ONE --
AND I DON’T KNOW- WHO HE IS -- AND WE HAVEN’T BEEN
PROVIDED HIS NAME, WHOEVER. IT’S EITHER A
FIREMAN, AN EMS OR AMBULANCE DRIVER WHO HAD BEEN
ON THE SCENE FOR OVER AN HOUR BEFORE TROOPER BROWN
SHOWED UP. '

BY SOLICITOR BLUNDY: YOUR HONOR?

'BY MR. MCDANIEL: SO, ---

BY SOLICITOR BLUNDY: SORRY.

BY MR. MCDANTEL: --- WHAT THE STATE IS

ATTEMPTING TO DO IS JUST -- INSTEAD OF TRYING TO
PROVE THE DRIVING ELEMENT, THEY ARE JUST TRYING TO
PROVE THAT THROUGH HIS STATEMENT THAT HE WAS
DRIVING. THAT'S NOT ALLOWED UNLESS THEY CAN
INDEPENDENTLY PROVE HOW THEY DETERMINED HE WAS THE
DRIVER. NOW, TO SAY IT WAS HIS PRESENT SENSE
INCEPTION -- PRESENT SENSE PERCEPTION, WOULD BE

ACCURATE, EXCEPT FOR THE FACT THAT HE IS RELYING
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ON THE HEARSAY TESTIMONY OF INDIVIDUALS NOT
SUBPOENAED TO BE IN THIS COURT TO TESTIFY. I
MEAN, HE DIDN'T GO DOWN -- HE DIDN'T TAKE HIM DOWN
TO THE CAR. HE DIDN'T ASK HOW THE WRECK HAPPENED.
NONE OF THAT. AND IF YOU'LL SEE WHAT EASLEY V.
PORTMAN SET FORTH THAT THIS OFFICER WAS ABLE TO
DETERMINE THAT -- ONE (1), HE, HE SHOWED UP
THIRTEEN (13) MINUTES LATER. HE FELT IT WAS WARM
TO THE TOUCH. HE COULD SMELL THE TIRES. I MEAN,
THIS IS HOW HE PROVED TO THAT COURT THAT THIS WAS
FRESHLY COMMITTED. ‘WE DON’'T HAVE THAT HERE. THEY
CAN'T DO THAT HERE. THAT -- NOT WITH THE
WITNESSES HERE. THEY MIGHT HAVE BEEN ABLE TO PULL
THAT OFF HAD THEY GOTTEN SOMEBODY THAT RESPONDED
IMMEDIATELY. BUT THEY CAN’T JUST RELY ON -- AND
THAT GOES, NOT ONLY FOR DUI'S, FOR EVERYTHING. IF
YOU ONLY HAVE A STATEMENT, THAT'S NOT GOOD ENOUGH.
AND THAT'S EXACTLY WHAT WE HAVE HERE.

BY SOLICITOR BLUNDY: YOUR HONOR, THAT -- WE

DON’'T JUST HAVE A STATEMENT. WE HAVE A WRECKED
CAR. WE HAVE, YOU KNOW, EMS THERE WITHIN, YOU
KNOW, A CERTAIN TIMEFRAME OF WHEN THE WRECK WAS
CALLED IN. WE HAVE THE DEFENDANT BY HIMSELF AT
THE SCENE. THESE ARE ALL CIRCUMSTANTIAL EVIDENCE

THAT THIS CASE THAT HE SUBMITTED SAYS "IF THERE'’S
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ANY EVIDENCE TENDING TO ESTABLISH THE COR-, CORPUS
DELICTI, THEN IT IS THE DUTY OF THE TRIAL COURT TO
PASS THAT QUESTION ON TO THE JURY." THAT CASE,
ALONE, SAYS IT RIGHT THERE, AND, AND I ---

BY MR. MCDANIEL: WHAT CASE, ALONE, WAS THAT?

BY SOLICITOR BLUNDY: THE CASE THAT YOQU JUST
SUBMITTED.

BY MR. MCDANIEL: WHERE -- I MEAN, WHERE DID

YOU READ THAT FROM?
BY SOLICITOR BLUNDY: PAGE SIX (6). UNDER

CORPUS DELICTT.

BY MR. MCDANIEL: I MEAN, THIS ISN'T --

THAT’'S NOT THE COPINION THAT'S A -- THE OPINION --

" THAT'S THE CONCURRENCE.

BY SOLICITOR BLUNDY: WELL. LET, LET ME

ARGUE MY POINT HERE, YOUR HONOR.

BY THE COURT: OKAY.

'BY SOLICITOR BLUNDY: STATE VERSUS TOWNSEND,

WHICH I DON’'T HAVE AN EXTRA COPY OF IT ---

BY MR. MCDANIEL: IT'S ACTUALLY MENTIONED IN

THE BODY OF WHAT I GAVE YOU.
BY THE COQURT: IT IS. IT IS.

BY SOLICITOR BLUNDY: BUT IT TALKS ABOUT

CIRCUMSTANTIAL EVIDENCE. AND IT SAYS THAT

"CIRCUMSTANTIAL EVIDENCE AND PRESUMPTIVE EVIDENCE
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MAY BE SUFFiCIENT WHEN IT'S THE BEST THAT CAN BE
OBTAINED." 1IN THAT CASE, YOU KNOW, THERE ARE
SIMILAR FACTS. THERE WAS A WRECK. THE DéFENDANT
WASN'T SEEN DRIVING. HE SMELLED OF ALCOHOL. AND
HE WAS ALONE AT THE WRECK SCENE. SO -- AND WE
HAVE MORE THAN CIRCUMSTANTIAL EVIDENCE. WE HAVE
THE DEFENDANT'S OWN ADMISSION THAT HE WAS DRIVING
THE CAR. SO ALL OF THOSE IN TOTALITY, I THINK ---

BY THE CQURT: AND ONE OF THE PROBLEMS I HAVE

IS THAT YOU ARE ASKING ME TO RULE ON TESTIMONY
THAT HASN’'T BEEN GIVEN YET. I THINK THAT, THAT'’S
-- ONE OF THE PROBLEMS THAT I'M HAVING WITH IT.
BECAUSE, OBVIOUSLY, I DON’'T KNOW WHAT YOU'RE GOING
TO PUT UP. OBVIOQUSLY, THERE'S NOBODY ELSE CAN IN
THE COURT ROOM.

BY SOLICITOR BLUNDY: STATE VERSUS SAWYER:

"THE BA TEST WAS ADMITTED, EVEN THOUGH THE
DEFENDANT HAD NOT BEEN SEEN DRIVING, BUT HE
ADMITTED TO THE OFFICER THAT HE HAD BEEN DRIVING."

BY THE COURT: BUT WE’'RE NOT, WE'RE NOT
TALKING ABOUT A BA TEST.

BY SOLICITOR BLUNDY: WELL, OBVIOUSLY, THESE
ARE CASES WHERE THE CORPUS DELICTI WAS MET. AND
IN THAT CASE, HE JUST ADMITTED TO THE OFFICER THAT

HE HAD BEEN DRIVING. STATE VERSUS GILLIAM:
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"DEFENDANT WAS FOUND AT THE WRECK SCENE, -ADMITTED
TO DRIVING THE CAR. THE CASE WAS SUBMITTED TO THE

JURY. "

" BY THE COURT: ALL RIGHT. I THINK AT THIS

POINT -- OBVIOUSLY, I, I DON’'T KNOW WHAT THE
OFFICER IS GOING TO TESTIFY TO. I THINK WE NEED
TO SEE -- AND OBVIOUSLY, HEARSAY IS -- ACTUAL
HEARSAY -- IF HE’S GOING TO DO A PRESENT SENSE
IMPRESSION, IF HE'S GOING -- IF THERE’'S SOME
INVESTIGATION THAT HE DID THAT CONNECTS THE
DEFENDANT TO THE VEHICLE, THEN, THEN I THINK WE'RE
FINE. . BUT ONCE HE'S FINISHED, IF, IF THERE ISN'T
ANYTHING, THEN YOU WOULD MAKE A MOTION FOR A
DIRECT VERDICT OF NOT GUILTY, AND I WOULD
ENTERTAIN THAT.

BY MR. MCDANIEL: NO, AND I UNDERSTAND. BUT,
JUDGE, BUT, I MEAN I ---

BY THE COURT: IT’S KIND OF HARD FOR ME TO
RULE ON A MOTION IF I HAVEN'T HEARD IT YET.

BY MR. MCDANTEL: BUT SEE -- MY ---

BY THE COURT: I MEAN, WHEN I HAVEN'T HEARD

IT.
BY MR. MCDANIEIL,: NO, I UNDERSTAND THAT. BUT
MY READING OF THIS CASE IS THAT BEFORE HIS

STATEMENTS ARE ALLOWED IN, THAT THEY HAVE TO
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SUFFICIENTLY BE PROVED TC YOUR HONOR THAT THEY CAN
PROVE THE CCRPUS DELICTI. AND I'M NOT SURE THAT
THEY CAN, BUT I -- I MEAN, THEY ---

BY THE COURT: I'M NOT SURE THAT THEY CAN,
EITHER, BECAUSE I HAVEN'T HEARD IT. SO, ---

BY MR. MCDANIEL: CAN I JUST GET A LITTLE SIP

OF WATER?

BY THE COURT: YEAH, THAT -- LET'S ALL TAKE A
FIVE (5) MINUTE BREAK.

(BREAK/BRIEF RECESS)

BY THE COURT: LET ME JUST STATE, FOR THE
RECORD THAT -- AND, AND I'M READING FROM BROWN AND
TOWNSEND, TOO -- THAT "IF THERE IS NO EVIDENCE TO
PROVE THE CORPUS DELICTI, THE DEFENDANT IS
ENTITLED TO A DIRECTIVE VERDICT OF NOT GUILTY."
CERTAINLY, YOU CAN MAKE THAT MOTION, BUT I DON'T
THINK I CAN GO OVER THE MOTION YOU'RE MAKING NOW
BECAUSE I HAVE NO IDEA WHAT THEY ARE GOING TO PUT
UP.

BY MR. MCDANIEL: RIGHT.

BY THE COURT: I HAVE NO IDEA WHAT HE’'S GOING
TO SAY. AND I UNDERSTAND YOUR POINT, IS THEY HAVE

TO BE ABLE TO SHOW IT ---
BY MR. MCDANIEL: RIGHT. NO, I MEAN, ALL

THEY ARE GOING TO USE IS HIS STATEMENTS. AND I
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JUST WANT TO -- BECAUSE MY READING WAS -- AND I
DIDN'T MEAN TO JERK THE JURY AROUND, BUT ---
BY THE COURT: NO, WE'RE FINE.

BY MR. MCDANIEL: --- COULDN'T GET INTO THAT

UNTIL THEY COULD PROVE THE -- I UNDERSTAND.

BY THE COURT: RIGHT. BUT THAT -- I DID NOT
-- I DON'T THINK I CAN RULE UNTIL WE GET -- WE GOT
TO GET THERE AND SEE EXACTLY WHERE THEY ARE GOING
WITH IT. AND I DON'T THINK WE GOT TO THAT POINT
YET. SO I‘M GOING TO NOTE YOUR MOTION -- OR YOUR
OBJECTIQN, BUT WE ARE GOING TO CONTINUE AT THIS
POINT.

BY MR. MCDANIEL: YES,'SIR. THANK YQU VERY

MUCH.

‘DIRECT EXAMINATION BY MS. BLUNDY RESUMES:

Q.

" TROOPER BROWN, WHAT DID YOU SEE WHEN YOU ARRIVED

AT THE WRECK SCENE?

WHEN I ARRIVED AT THE WRECK SCENE, I SAW A
MULTIPLE -- EMERGENCY VEHICLES, EMERGENCY
PERSONNEL AND A VEHICLE OFF THE ROAD INTO A TREE,
AND THE DEFENDANT, MR. ABRAHAM.

DO YOU REMEMBER WHAT TYPE OF CAR WAS AT THE SCENE?
AS IN THE, THE CAR INVOLVED IN THE COLLISION?

THE WRECKED VEHICLE?

I CAN'T TELL YOU OFF THE BAT -- RIGHT OFF THE BAT
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-- WHAT, WHAT MAKE IT WAS, BUT IT WAS A NEWER
MODEL, DARK-COLORED CAR, LIKE A -- MAYBE LIKE A
CHARCOAL GRAY OR SOMETHING LIKE THAT.

WHAT DID THE CAR -- OTHER THAN THE COLOR, WHAT DID
IT LOCK LIKE WHEN YOU SAW IT?

IT HAD FRONT-END DAMAGE WHERE IT HAD RAN OUT OF
THE ROAD AND STRUCK A TREE. IT WAS STILL,
ACTUALLY, UP AGAINST THE TREE. AND IT JUST HAD,
YOU KNOW, FRONT-END DAMAGE CONSISTENT WITH RUNNING
INTO A TREE.

WAS THERE ANYBODY ELSE PRESENT AT THE SCENE OTHER
THAN MEDICAL PERSONNEL AND THE DEFENDANT, MR.

ABRAHAM?

‘NO, MA'AM.

WERE YOU ABLE TO RUN A DRIVER'S LICENSE -- LET ME
REPHRASE THE QUESTION. WERE YOU ABLE TO RUN HIS
LICENSE PLATE?

THE LICENSE PLATE, IF I'M NOT MISTAKEN, CAME BACK
REGISTERED TO A RENTAL COMPANY.

OKAY.

OuT OF -- MAYBE, MAYBE ATLANTA OR -- I, I'M NOT
EXACTLY SURE WHERE IT CAME BACK FROM. FAIRLY
CERTAIN IT WAS A RENTAL CAR, OR A LEASED VEHICLE
MAYBE. I, I'M JUST TRYING TO PULL THAT OFF THE

TOP OF MY HEAD.
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BUT YOU BELIEVE IT CAME BACK TO A RENTAL COMPANY?
I BELIEVE SO.
WERE YOU ABLE TO DETERMINE WHO WAS DRIVING THE
CAR? |
YES, MA'AM,
AND WHO WAS THAT?
MR. ABRAHAM.

BY MR. MCDANIEL: JUDGE, I WOULD OBJECT TO
THAT -- I JUST RENEW MY PREVIOUS INJECTION.

BY THE COURT: OKAY. OBJECTION OVERRULED AT

THIS TIME. .

WHERE DID THE DEFENDANT SAY HE HAD BEEN COMING
FROM?

HE TOLD ME HAD BEEN COMING FROM THE -- I BELIEVE
IT'S CALLED THE LAKE KEOWEE COUNTRY CLUB. OFF
THE, OFF THE TOP OF MY HEAD, I THINK THAT'S THE
NAME OF IT. HE HAD BEEN THERE THAT NIGHT AND WAS
ON HIS WAY HOME. HE -- I BELIEVE HE LIVED WITH
HIS BROTHER OR LIVED SOMEWHERE INSIDE KEOWEE KEY.
SO, WHERE DID HE SAY HE WAS HEADED?

SAID HE WAS HEADED HOME. HE WAS -- HE HAD LEFT THE
CLUB AND WAS ON HIS WAY HOME.

DID THE DEFENDANT ADMIT TO YOU THAT HE WAS DRIVING
THAT CAR?

YES, MA'AM.
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BY MR. -MCDANIEL: AGAIN, JUDGE, SUBJECT TO MY

OBJECTION.

BY THE COURT: IT’S BEEN NOTED.
TELL THE JURY WHAT YOU OBSERVED ABéEE THE
DEFENDANT WHEN YOU APPROACHED THE WRECK SCENE.
I -- WHEN I, WHEN I WENT TO SPEAK WITH MR.
ABRAHAM, I COULD SMELL A STRONG ODOR OF ALCOHOL.
I MEAN, FROM WHAT, WHAT I KNOW TO BE THE SMELL OF,
OF ALCOHOL. UNSTEADY ON HIS FEET. HIS SPEECH WAS

SLURRED.

" WHAT DID THE DEFENDANT SAY, IF ANYTHING, ABOUT

WHETHER HE HAD BEEN DRINKING?

HE SAID THAT HE HAD BEEN DRINKING, THAT HE HAD HAD
TWO (2) TO THREE (3) GLASSES OF WINE, I BELIEVE,
AT THE CLUB. |

DO YOU REMEMBER WHAT KIND OF WINE HE SAID HE HAD?
I DON’T REMEMBER EXACTLY WHAT KIND OF WINE IT WAS,
BUT FOR SOME REAsON, I'M THINKING IT WAS A -- HE
WAS THERE -- HE WAS AT THE BAR WATCHING A SPORTING
EVENT OR SOMETHING. I -- MAYBE. AND HE SAID HE'D
BEEN DRINKING WINE AT THE -- YOU KNOW, I'M NOT
SURE WHAT, EXACTLY WHAT, YOU KNOW.

DO YOU REMEMBER HIM SAYING TO YOU HOW LARGE THE
GLASSES OF WINE WERE?

I REMEMBER HIM SAYING THAT IT WAS -- THEY WERE,
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THEY WERE LARGER GLASSES. THEY WEREN’'T JUST, YOU
KNOW, FROM WHAT I PERCEIVE TO BE AN AVERAGE WINE
GLASS. I MEAN, HE HAD HAD LIKE A CUP OF WINE AND
——‘FROM WHAT I CAN REMEMBER.

WHAT TYPE OF FIELD SOBRIETY TEST DID YOU OFFER TO
THE DEFENDANT?

I OFFERED THE DEFENDANT WHAT 'WE REFER TO AS
STANDARDIZED FIELD SOBRIETY TESTS, WHICH IS THE
HORIZONTAL GAZE NYSTAGMUS, WALK AND TURN, ONE-LEG
STAND. THEN I ALSO ASKED HIM TO SAY HIS ABC'S,
WHICH IS NOT A STANDARDIZED TEST, BUT IT'S A, A
TEST THAT I OFFERED HIM AFTER THE STANDARDIZED
FIELD SOBRIETY TESTS.

EXPLAIN, FOR THE JURY, A LITTLE BIT ABOUT WHAT THE
HGN TEST IS. |

THE HORIZONTAL GAZE NYSTAGMUS, OTHERWISE KNOWN AS
HGN, IS, IS A TEST THAT WE PERFORM WHEN YOU'RE --
YOU LOOK AT THE, THE PERSON'S EYES. AND YOU CHECK
FOR CLUES WITHIN THOSE EYES. AS FAR AS WHEN THE
EYES MOVE, DO THEY, DO THEY MOVE TOGETHER? BOTH
EYES? YOU KNOW, YOU DON’'T HAVE ONE EYE GéING IN A
DIFFERENT DIRECTION. ARE THE PUPIL SIZES THE
SAME? AS THE EYES MOVE BACK AND FORTH, YOU LOOK
FOR WHAT WE CAN CALL JERKING, WHICH IS CALLED

NYSTAGMUS. AND IF YOU LOOK -- THERE’'S A -- THE
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-FIRST CLUE YOU LOOK FOR IS LACK OF SMOOTH PURSUIT,

WHICH IS LIKE -- THE BEST WAY I CAN, I CAN
DESCRIBE IT, AND HAVE BEEN TOLD, IS, IS IF YOQOU
TAKE A MARBLE AND ROLL IT ACROSS GLASS, IT, IT
JUST.FLOWS SMOOTHLY ACROSS THE GLASS AS IT ROLLS.
IF YOU THROW SAND ON IT AND THEN ROLL A MARBLE ON
IT, IT'S GOING TO KIND OF JERK AS IT GOES. AND
THAT’'S WHAT WE LOOK FOR, FOR LACK OF SMOOTH
PURSUIT, IS IF THE EYES ARE MOVING TO BOTH CORNERS
OF THE -- WHEN YOU'RE GOING EACH WAY WITH THE
EYES, THEY'RE JERKING. THEY ARE NOT JUST FLOWING
SMOOTHLY. AND THEﬁéTHE NEXT THING IS YOU'RE
LOOKING FOR NYSTAGMUS OF MAXIMUM DEVIATION, WHICH
IS BASICALLY A FORTY-FIVE (45) DEGREE ANGLE FRCM
THE, FROM THE éYES. IF, IF YOU TAKE THEIR EYES
AND LOOK EITHER DIRECTION WHERE THERE'S NO MORE
WHITE IN THE CORNER OF YOUR EYES, THAT’S, THAT'S
WHAT WE'RE TAUGHT MAXIMUM DEVIATION IS. AND, AND
EVERYONE HAS NYSTAGMUS. IT'S -- THE PROSECUTORS
HAVE SAID THERE’'S A VERY RARE PERCENTAGE OF THE
POPULATION HAS MASSIVE NYSTAGMUS. BUT EVERYONE
HAS NYSTAGMUS IF YOU -- AS THE -- YOUR EYES, YOUR
EYES ARE WEAK AS YOU’'RE LOOKING A DIFFERENT WAY.
THEY WILL ALL START TO BOUNCE, BUT ALCOHOL

PRONOUNCES THAT. IT, IT EXAGGERATES IT. SO
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THAT'S WHAT WE’'RE LOOKING FOR. WHEN THE EYES MOVE
TO THE FORTY-FIVE (45) DEGREES OF MAXIMUM
DEVIATION, THEY, THEY JERK AS THEY'RE -- THEY JUST
KIND OF BOUNCE BACK AND FORTH. AND ---

HOW ABOUT THE WALK AND TURN TEST? EXPLAIN, FOR
THE JURY, HOW THAT TEST WORKS. '

THE WALK AND TURN TEST IS A DIVIDED, DIVIDED
ATTENTION TEST. YOU, YOU’'RE ASKING THE PERSON TO
FOCUS ON FOLLOWING YOUR COMMANDS AS FAR AS
STANDING IN A CERTAIN POSITION AND DOING THE TEST
LIKE YOU TELL THEM, BUT YOU'RE' ALSO ASKING THEM TO
KEEP THEIR BALANCE AT THE SAME TIME. SO, THEY ARE
HAVING TO FOCUS ON TWO (2) DIFFERENT TASKS. AND
SOMEONE UNDER THE - -- YOU KNOW, -- THROUGH THESE
STANDARDIZED TESTS, SOMEONE UNDER THE INFLUENCE
HAS A HARD TIME DOING THAT. SO YOU ASK THEM, ASK
THEM TO STAND IN A CERTAIN POSITION WITH THEIR
RIGHT FOOT TOUCHING HEEL TO TOE TO THEIR LEFT FOOT
AND THE RIGHT FOOT IN FRONT OF THEM. THEN YOU
TELL THEM TO STAND THERE. AND THEN YOU EXPLAIN
THE TEST TO THEM AND THEN YOU ASK THEM TO WALK
NINE (9) STEPS HEEL TO TOE, TOUCHING HEEL TO TOE
AS THEY GO, COUNT ALOUD AS THEY GO, WATCH THEIR
FEET AS THEY GO. AND THEN WHEN THEY GET TO THE

NINTH (9TH) STEP, THEY SHOULD LAND ON THEIR LEFT
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FOOT. AND WHEN THEY LAND ON THEIR LEFT FOOT, THEY
DC A PIVOT. THEY JUST KIND OF -- THEY KEEP THE
LEFT FOOT PLANTED AND THEY JUST DO A SMALL SERIES
OF STEPS AROUND THEIR LEFT FOOT, TURN AROUND AND
THEY COME BACK FOR NINE (9) STEPS, TOUCHING HEEL
TO TOE. AND THEY'RE, THEY'RE NOT SUPPOSED TO
RAISE THEIR ARMS. THEY'RE NOT SUPPOSED TO STEP
OFF THE LINE OR ANYTHING LIKE THAT. AND THAT'S
WHAT YOU'RE LOOKING FOR. YOU'RE LOOKING FOR, YCU
KNOW, gAISING THEIR ARMS, STEPPING OFF THE LINE,
NOT TOUCHING HEEL TO TOE'IF THERE’S MORE ?HAN A, A
HALF INCH GAP OR INCH GAP OR SOMETHING BETWEEN
THE, THE, THE FRONT OF THE FCOT, THE LEFT FOOT IN
FRONT OF THE OTHER FOOT. THAT'S WHAT YOU'RE
LOOkING FOR BECAUSE YOU, YOU'RE TRYING TO, YOU'RE
TRYING TO SEE IF THEY'RE ABLE TO FOCUS ON WHAT
THEY'RE DOING AND KEEP THEIR BALANCE AT THE SAME
TIME. AND THAT’'S THE WALK -- THAT'S THE WALK AND
TURN TEST.

AND HOW ABOUT, LASTLY, THE ONE-LEG STAND TEST?

HOW DOES THAT TEST WORK?

ONE-LEG STAND 1S PRETTY SELF-EXPLANATCRY. YOU
JUST ASK THEM TO STAND ON ONE LEG, RAISE THE OTHER
FOOT SIX (6) INCHES OFF THE GROUND, POINT IT

STRAIGHT OUT, PARALLEL TO THE GROUND. WATCH THEIR
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FEET AND YOU COUNT OUT LOUD UNTIL YOU TELL THEM TO
STOP. AND THE POINT OF THAT TEST IS THEY ARE
FOCUSING ON COUNTING AND THEY ARE TRYING TO FOCUS
ON KEEPING THEIR LEG UP. SO, AS THEY ARE DOING
THAT, YOU'RE LOOKING FOR THEM RAISING THEIR ARMS,
TRYiNG TO KEEP THEIR BALANCE. AND THEY'LL -- SOME
PEOPLE START HOPPING. THEY'LL PUT THEIR FOOT
DOWN. THEY, THEY WON'T COUNT. STUFF LIKE THAT.
SO THAT’S WHAT YQU'RE LOOCKING FOR WHEN THEY'RE
DOING THAT. THEY'LL PUT THEIR FCOT DOWN. THEY'LL
BOUNCE AND -- IT'S‘'-- JUST IMAGINE RAISING YOUR
FOOT IN THE AIR AND HOLDING IT. YOU JUST DO THAT
ﬁNTIL I TELL YOU TO STOP. IT’S BASICALLY ABOUT
THIRTY (30) SECONDS.- THEN YOU SEE IF THEY CAN DO
IT.

WERE YOU ABLE TO VIDEO RECORD THESE FIELD SOBRIETY
TESTS?

YES, MA’'AM.

WHEN DID THAT RECORDING START?

AS IN? WHEN DID, WHEN DID I START RECORDING?

WHEN DID YOU START THE RECORDING?

WELL, THE -- AS SOON AS I ARRIVED ON THE SCENE,
THE -- WHEN Y ACTIVATE MY BLUE LIGHTS, THE CAMERA
COMES ON. AND IF IT RECORDS -- YOU KNOW, I CAN'T

-- I HAVE TO ACTUALLY GET IN AND TURN THE CAMERA
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OFF. BUT IT, IT'S RECORDED FROM, FROM THE TIME I
GOT THERE, PLACED HIM IN FRONT OF MY CAR, AND
ACTUALLY PERFORMED THE TESTS.

AND DID YOU FILL OUT AN AFFIDAVIT STATING THAT?
YES, MA'AM.

OKAY. 1I'M SHOWING YOU WHAT'S BEEN MARKED AS

'STATE’S EXHIBIT NUMBER ONE {(1). WHAT IS THIS?

(DOCUMENT HANDED TO WITNESS)
IT IS A -- THE IN-CAR VIDEO TAPE FROM THE -- FROM
MY CAMERA ON THE NIGHT IN QUESTION.
AND HOW TO YOU RECOGNIZE THAT.DISK?
IT HAS MY INITIALS ON THE, THE LEFT-HAND CORNER.
DID YOU HAVE A CHANCE TO WATCH THAT DISK PRIOR TO
TRIAL?
YES, MA'AM.
IS IT A FAIR AND ACCURATE REPRESENTATION AS OF THE
DAY IT WAS RECORDED?
YES, MA'AM.
HAS IT BEEN ALTERED OR CHANGED IN ANY WAY?
NO, MA'AM.

BY SOLICITOR BLUNDY: STATE WOULD MOVE TO
ADMIT EXHIBIT NUMBER ONE (1).

BY THE COURT: OBJECTION?

BY MR. MCDANIEL: JUDGE, I'M OBJECTING UNLESS

THAT’S THE ORIGINAL. I'M NOT SURE THAT THAT'S --
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‘"I MEAN, THE FOQUNDATION HASN'T BEEN LAID. I MEAN,

SHE DIDN’'T ASK THAT QUESTION.

BY SOLICITOR BLUNDY: YQUR HONOR, THE
FOUNDATION HAS BEEN LAID. HE TESTI?IED THAT HE'D
SEEN IT BEFORE TRIAL. IT’'S A FAIR AND ACCURATE
REPRESENTATION AS OF THE DAY IT WAS RECORDED.

BY THE COURT: IT WAS -- I DON'T KNOW IF IT

WAS SAID -- IT'S A COPY OF THE IN-CAR CAMERA
THAT’S BEEN TESTIFIED TO. IS THAT CORRECT?

BY SOLICITOR BLUNDY: THAT IS CORRECT, YOUR
HONOR .

BY THE CQURT: IT’'S NOT BEEN ALTERED?

NO, MA'AM ---

BY SOLICITOR BLUNDY: HE SAID THAT IT HAD NOT
BEEN. '
NO, SIR.
| BY THE COURT: NOTE YOUR OBJECTION, FOR THE
RECORD, AND I WILL ALLOW THE VIDEO.

(STATE’S EXHIBIT "1" MARKED AND ENTERED)

BY SOLICITOR BLUNDY: YOUR HONOR, I JUST ASK
THAT AT THIS TIME THE JURY BE EXCUSED WHILE WE SET
UP THE VIDEO.

BY THE COURT: COURT, LADIES AND GENTLEMEN,

YOU'RE EXCUSED WHILE THEY SET UP.

(BREAK - SETTING UP VIDEO)
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BY THE COURT: ALL RIGHT, MS. BLUNDY, YOU MAY

PRODUCE THE VIDEO TO THE JURY, PLEASE.

BY SCLICITOR BLUNDY: THANK YOU, YOUR HONCR.

(VIDEO (INAUDIBLE) PLAYING)

(TEXT MISSING - SECTION 64)

DIRECT EXAMINATION BY MS. BLUNDY RESUMES:

Q.

°© ¥ o

>

.. .BUT THE DEFENDANT DID TELL YOU THAT HE WAS BORN
WITH -- HE CALLED IT CONGENITAL ---

YES, MA'AM.

--- MEANING BEING BORN WITH -- NYSTAGMUS, RIGHT?

YES, MA'AM,

'OKAY. IS THAT WHEN YOU ADMINISTERED THE OTHER

FIELD SOBRIETY TESTS?

YES.

AND WHAT DID YOU QBSERVE -- OR WHAT CLUES OF
IMPATRMENT DID YOU OBSERVE ON THE WALK AND TURN
TEST?

ON THE WALK AND TURN TEST, I SAW THAT HE LOST HIS
BALANCE. HE -- ONCE I TOLD HIM TO START THE TEST,
HE KIND OF, HE KIND OF STOOD THERE. DIDN'T,
DIDN'T, DIDN'T START IT. HE DIDN'T RAISE HIS FOCOT
LIKE HE WAS SUPPOSED TO, YOU KNOW, STRAIGHT OUT,
TO TRY TO‘MAINTAIN HIS BALANCE, THEN YOU HEARD ME
CALL HIM THE KARATE KID. HE BENT HIS FOOT AND

STARTED DOING LIKE A KARATE KICK. PUT HIS FOOT
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DOWN NUMEROUS TIMES. LOST HIS BALANCE WHILE HE
WAS DOING -- RAISING HIS ARMS UP -- I FINALLY HAD
STOPPED THE TEST. I -- YOU KNOW, I DIDN'T WANT
HIM TO FALL DOWN OR ANYTHING LIKE THAT. SO, I
JUST, JUST STOPPED THAT PART OF THE TEST.

AND HOW ABOUT THE ABC’S?

THE ABC’'S, HE, HE STARTED HIS ABC’'S AND THEN HE --
YOU COULD TELL HE JUST KIND OF TRAILED OFF. HE --
LIKE HE KIND OF JUMBLED THEM TOGETHER THERE
TOWARDS THE END AND THEN JUST KIND OF STOPPED
SAYING THEM. SO, AT THAT POINT, I DECIDED THAT I

HAD SEEN ENOUGH. THAT CLEARLY, HE WAS UNDER THE

INFLUENCE AND I JUST PLACED HIM UNDER ARREST.

AND DID YOU READ THE DEFENDANT HIS MIRANDA
WARNINGS?

YES, MA'AM,.I DID,

OKAY. WHO ACTUALLY ADMINISTERED THE BREATH TEST?
I DID.

AND WERE YOU ABLE TO READ TO THE DEFENDANT, PRIOR
TO THAT TEST, HIS IMPLIED CONSEﬁT WARNINGS IN
SOUTH CAROLINA?

YES, MA’AM,

WERE YOU ABLE TO GIVE HIM A COPY OF THOSE IMPLIED
CONSENT RIGHTS?

I DID. I GAVE HIM A COPY PRIOR, I MEAN, WE, WE
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PRINT TWO (2) COPIES OFF. I _KEEP ONE (1) AND HE

GETS ONE (1). GAVE HIM HIS COPY PRIOR TO DOING
THE BREATHING TEST.
BY MR. MCDANIEL: IS THAT JUST A COPY?
BY SOLICITOR BLUNDY: YEAH.
(TEXT MISSING - SECTION 70)

(STATE’'S EXHIBIT "2° MARKED AND ENTERED)
...I'M SHOWING YOU WHAT HAS BEEN MARKED AS STATE'S
EXHIBIT NUMBER TWO (2). WHAT IS THIS DOCUMENT?
(DOCUMENT HANDED TO WITNESS)

(UPON REVIEW) THIS IS A COPY OF THE IMPLIED
CONSENT RIGHTS THAT WE, WE PRINT OFF OF THE
DATAMASTER MACHINE TO READ TO THE PERSON IN THE
DATAMASTER ROOM.
OKAY.

(TEXT MISSING - SECTION 72)

BY MR. MCDANIEL: ...I KNOW WE RAN INTO THAT

BEFORE. THE STATE GENERALLY HAS TO BRING THE
ORIGINAL TO THE COURT TO ALLOW US TO INSPECT THAT.
AND THEY HAVEN'T DONE THAT. AND, SO I OBJECT TO
THE ADMISSION UNLESS IT'S THE ORIGINAL, UNLESS
THEY CAN SHOW ME THE ORIGINAL.

BY THE COURT: ALL RIGHT. MS. BLUNDY?

BY SOLICITOR BLUNDY: YOUR HONOR, ACTUALLY

THE RULES OF EVIDENCE STATE THAT COPIES ARE
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DETERMINED TO BE THE SAME AS THE ORIGINAL AND ARE

ADMISSIBLE JUST LIKE THE ORIGINAL, AS LONG AS THE
3

FOUNDATION IS LAID.

(TEXT%MISSING - SECTION 74)
.. .TROOPER BROWN, ARE YOU A CERTIFIED DATAMASTER
BREATH TEST OPERATOR?
YES, MA‘AM, I AM.
AND BY WHOM ARE YOU CERTIFIED?
THROUGH SLED, SOUTH CAROLINA LAW ENFORCEMENT
DIVISION. l
AND HOW LONG HAVE YOU BEEN CERTIFIED BY SLED TO
OPERATE THE DATAMASTER TEST?
UMM, I'M ---

(TEXT MISSING - SECTION 76)
.. .WERE YOU ABLE TO INFORM THE DEFENDANT, IN THE
BREATHALYZER ROOM, THAT HKE WAS BEING VIDEO
RECORDED?
YES, MA‘AM, I DID.
WERE YOU ABLE TO CHECK THE DEFENDANT'S MOUTH TO
SEE IF THERE WERE ANY FOREIGN MATERIALS, LIKE
DENTURES OR GUM, THAT MIGHT AFFECT THE
BREATHALYZER TEST?
YES, MA’AM.
WERE ---

(TEXT MISSING - SECTION 78)
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...(PAUSE - REVIEWING DOCUMENTS)

(TEXT MISSING - SECTION 80)
...DID THE MACHINE, THAT DAY, RUN A SIMULATOR
TEST?
IT DID.
WOULD YOU EXPLAIN FOR THE JURY WHAT A SIMULATOR
TEST IS?
THE MACHINE GOES THROUGH A SERIES OF TESTS. AND
IT PERFORMS ALL THESE TESTS PRIOR TO ALLOWING
ANYONE TO BLOW INTO THE MACHINE. IT DOES AN
INTERNAL CHECK BEFORE IT -- MAKES SURE ALL THE
COMPONENTS INSIDE THE MACHINE ARE WORKING AND
OPERATING PROPERLY. THEN AFTER THAT, IT DOES AN
EXTERMENT (PHONETIC) STANDARD TEST. AND THERE'S A
-- INSIDE THE MACHINE, THERE'S A, A CONTAINER OF
ALCOHOL THAT THE COMPANY PROVIDES. IT'S IN A
SEALED CONTAINER. WE HAVE -- YOU KNOW, WHOEVER
CHANGES THE SOLUTION AT THE TIME POURS IT IN
THERE. AND IT'S AT AROUND .08% PERCENTAGE. AND
IT, IT TESTS THE MACHINE -- PULLS IN FROM THAT,
THAT, THAT CONTAINER AND TESTS THE ALCOHOL COMING
OUT OF THE CONTAINER TO VERIFY THAT IT’S AT .08.
BY DOING THAT, IT'S ABLE TO DETERMINE THAT IT'S
TESTING THE ALCOHOL CORRECTLY. BECAUSE THAT'S A

. .
KNOWN .08 ALCOHOL CONCENTRATION. -SO IF IT, IF
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THE PASS (INAUDIBLE) -- EXTERNAL TEST.

AND DID THE DEFENDANT END UP GIVING A BREATH
SAMPLE THAT DAY?

HE DID.

AND WHAT DID HIS BREATH SAMPLE REGISTER AT?
AT A .22%.

BY SOLICITOR BLUNDY: STATE WOULD MOVE TO

ADMIT EXHIBIT NUMBER THREE (3).

BY THE COURT: ANY OBJECTION?

BY MR. MCDANIEL: JUDGE, I THINK THE COURT

REQUIRES THE ORIGINAL. I DIDN‘T SEE THE ‘RULE SHE
CITED, BUT I KNOW A THOUSAND AND TWO (1002), RULE
A THOUSAND AND TWO (1002) REQUIRES THE ORIGINAL.
AND JUDGE THIS COURT, FRANKLY, HAD ALWAYS REQUIRED
THE ORIGINALS BEFORE THEY WERE ADMITTED INTO
EVIDENCE. THAT'S MY OPINION.

BY SOLICITOR BLUNDY: YOUR HONOR, IF YOU
WOULD GIVE ME A FEW MOMENTS, I PROBABLY CAN PULL
THE RULE OUT THAT DOES ALLOW THE COPIES.

BY THE CQCURT: OKAY. WELL, LET'S TRKE A

SHORT BREAK. LET’S TRY TO GET SOME WATER. IF YOU
NEED SOME WATER OR ANYTHING FROM THE CLERK, IF
YOU’LL JUST AéK HER, SHE'LL BE GLAD TO GET YOU\
SOMETHING; OKAY? AND Y'ALL ARE WELCOME TO BRING

IT IN HERE WITH YOU.
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(BREAK/BRIEF RECESS)

BY THE COURT: WHERE ARE THE ORIGINALS?

BY TROOPER BROWN: 1IN MY CAR.

BY SOLICITOR BLUNDY: IT'S RULE 103.

ADMISSIBILITY OF DUPLICATES. "A DUPLICATE IS
ADMISSIBLE TO THE SAME EXTENT AS AN ORIGINAL
UNLESS THERE IS A GENUINE QUESTION RAISED AS TO
THE AUTHENTICITY OR IN CIRCUMSTANCES WHERE IT
WOULD BE UNFAIR TO ADMIT THE DUPLICATE IN LIEU OF
THE ORIGINAL." I MEAN, IT’'S ALWAYS BEEN THE RULE
OF THIS COURT THAT THE COPIES WERE FINE. TI'VE
NEVER HAD IT BEEN AN ISSUE BEFORE. I THINK HE
STATED IT WAS GENERATED FROM THE MACHINE. THERE
WAS NO, YOU KNOW, ISSUES RAISED, EVEN PRE-TRIAL,
ABOUT ITS AUTQENTICITY. AND IT IS RECORDED IN THE
ORDINARY COURSE OF BUSINESS WITH SLED.

BY THE COURT: ALL RIGHT. MR. MCDANIEL, IS

THERE ANY QUESTION AS TO THE AUTHENT- -- OTHER
THAN IT BEING A COPY?

BY MR. MCDANTIEL: SURE. I MEAN, I'VE NEVER
SEEN IT. I MEAN, THAT’S THE PROBLEM. THIS IS
WHAT RULE ONE THOUSAND AND TWO (1002) REQUIRES,
THAT "TO PROVE THE CONTENT OF WRITING OR
RECORDING, TO INCLUDE THE ENTIRE VIDEO OR

PHOTOGRAPH, THE ORIGINAL WRITING, RECORDING OR

93



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

92

PHOTOGRAPH IS REQUIRED, EXCEPT IF OTHERWISE
PROVIDED IN THESE RULES OR BY STATUTE."

BY THE COURT: (INAUDIBLE)

BY MR. MCDANIEL: I DON’T KNOW. I'VE NEVER

EVEN (INAUDIBLE). AND, JUDGE, IF YOU'LL REMEMBER

STATE V. KARL. TUMBLIN, WHICH IS STILL ON MY MIND

TO THIS DAY, THE STATE DIDN'T HAVE THE ORIGINALS
AND YOUR HONOR WAS NOT ALLOWED -- DID NOT ALLOW
THEM TO BE INTRODUCED, THE IMPLIED CONSENT FORM OR
THE BREATH TEST. AND THAT’'S WHAT I'M RELYING ON,
BUT I DON'T KNOW IF, IF I HAVE ANY ISSUES. I_
MEAN, I -- FRANKLY, I HAVEN'T SEEN ANYTHING THAT
WOULD CALL INTO, INTOC QUESTION, BUT I WOULD HAVE
LOVED TO AT LEAST INSPECT THEM. BUT, BASICALLY,
BA VIDEd IS NOT GOING TO SHOW MY CLIENT SIGNING
THE BA FORM. THE VIDEO IS CUT OFF BEFORE THAT.
AND ON HERE, IT SAYS "UNABLE TO SIGN." WELL, I --
I DON’'T KNOW WHAT THAT MEANS, WHY -- THAT'’S
ACTUALLY THE FIRST TIME THAT I'VE NOTICED THAT. I
WOULD GUESS THAT IT WAS BECAUSE HE WAS ALREADY
CUFFED. BUT I, I MEAN, I THINK WE HAVE A RIGHT TO
SEE THE ORIGINAL. BUT I'M NOT ALLEGING ---

BY THE COURT: AND OFFICER -- TROOPER BROWN,

YOU STATE THE ORIGINAL IS HERE?

BY TROOPER BROWN: YES, SIR, YOUR HONOR. IN
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MY CAR.

BY THE COURT: LET’'S GET IT!

(BACK ON RECORD)

BY THE CQURT: ALL RIGHT. WE'RE BACK ON THE
RECORD. IT'S BEEN BROUGHT TO MY ATTENTION THAT
THE ORIGINAL IS NOT AVAILABLE; WAS THAT CORRECT?
MS. BLUNDY?

BY SOLICITOR BLUNDY: YOUR HONOR, I THINK IF
THERE'S ANY QUESTION ABOUT THE GENUINENESS OF THE
BREATHALYZER SHEET, I MEAN, WE MAY BE ABLE TO PULL
IT UP ON THE ACTUAL SLED WEBSITE. WHICH THEY ARE
RECORDED IN THE ORDINARY COURSE OF BUSINESS WITH
SLED.

BY THE COURT: DO YOU HAVE A COPY OF OUR copy‘
Fok MR. MCDANIEL? DID YOU GIVE HIM ONE WHEN YOU
HANDED THOSE ---

BY SOLICITOR BLUNDY: YEP, IT WAS ---

BY MR. MCDANIEL: 1I'VE GOT A COPY, JUDGE.

BY SOLICITQOR BLUNDY: IT WAS TURNED OVER IN
DISCOVERY.

BY THE COURT: IS THERE ANY SPECIFIC --

ANYTHING SPECIFIC, MR. MCDANIEL, THAT YOU SEE AT
THIS POINT? I'M GOING TO NOTE YOUR OBJECTION FOR
THE RECORD. I DO FEEL UNDER RULE OH- -- 103 THAT

IT IS ACCEPTABLE UNLESS YOU HAVE A SPECIFIC
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