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ARGUMENT

L THE LOWER COURT ERRED IN GRANTING SUMMARY JUDGMENT TO RESPONDENT
BECAUSE THE PARTIES’ CONTRACT OF INSURANCE, WHEN READ IN HARMONY WITH
S.C. CODE ANN. §56-10-280, LEADS TO THE INELUCTABLE CONCLUSION THAT
RESPONDENT MUST PROVIDE APPELLANT’S BUICK CENTURY WITH A MINIMUM OF 30
DAYS OF LIABILITY INSURANCE COVERAGE.

Respondent, Permanent General, mailed a Notice of Cancellation to Karen Givens on
February 25, 2011 — the very day that it agreed to insure her Buick Century on the same policy.
Respondent, in agreeing to insure the Buick on February 25, 2011, had to know the possibility
existed that the statutory thirty (30) day minimum liability insurance requirement might be
violated.

Respondents cite the case of Smith v South Carolina Insurance Company, 350 S.C. 82,

564 S.E.2d 358 (S.C. App. 2002) to support its decision to deny liability coverage in this case.
The Smith case doesn’t apply here because Smith involves an interpretation of S. C. Code Ann. §
38-77-350(C). That statute pertains to underinsured motorist coverage, which is an issue that is
not a part of this case.

This case involves the interpretation of S. C. Code Ann. § 56-10-280, a statute enacted
well after the 2002 Smith case. The applicable statute mandates a minimum of thirty (30) days

of liability insurance coverage on every automobile insurance policy. This court has set forth its

“cardinal rules of statutory construction.” Smith v South Carolina Insurance Company, at S.E. 2d
361. According to the rules, “[T]he Court is to ascertain and effectuate the actual intent of the
legislature ....” “[W]ords used must be given plain and ordinary meaning ....” and “[T]he
language must also be read in a sense which harmonizes with its subject matter and accords with

its general purpose.” Id. At S.E.2d 361.



Applying these “cardinal rules” to the applicable statute leads to the ineluctable
conclusion that liability insurance coverage is available on the Buick Century at the time of
Enriqua Sierra Given’s death. In order to “ascertain and effect the actual intent of the
legislature,” we must be cognizant of the policy behind The Motor Vehicle Financial
Responsibility Act, S. C. Ann. § 56-9-10, et seq., which policy is “to provide a financially
responsible defendant for every person injured in a motor vehicle accident.” Maybank,
Jedziniak, Fuller, Sumwalt, Moise, Covington and Gray, “The Law of Automobile Insurance” (4™
Ed. 2000), Section 1-130(A).

If the statute is read “in a sense which harmonizes with its subject matter and accord with
its general purpose in a manner to provide liability coverage,” § 56-10-280 cannot be frustrated
by the language of the contract of insurance. The contract of insurance must be read in a manner
which is consistent with the statute. S.C. Code Ann. § 56-9-20 (5)(b)(6). The statute, § 56-10-
280, states that the “contract or policy of insurance must remain in effect for at least thirty (30)
days.” The “contract or policy of insurance” referred to in the statute can only mean one that
covers vehicles listed within the policy. Respondent argues that the words “every vehicle” could
have been written into the statute. But, what else could the terms “contract or policy of
insurance” refer to, if not every vehicle insured under that contract or policy of insurance? To
interpret the statute in the manner suggested by Permanent General obfuscates the meaning of
the statute. Rather than having vehicles insured for a minimum of thirty (30) days, Respondent’s
reading could easily result in vehicles being insured under existing policies for twenty (20) days,
or ten (10) days, or even one (1) day. That could not be the intent of the legislature. It is not

consistent with the policy behind the Motor Vehicle Financial Responsibility Act.



Permanent General should review its billing and collection policies in order to comply
with the statute. It easily can, and should, collect the initial thirty (30) day premium for all
vehicles before covering or binding coverage; just as it did with the appellant’s Ford Taurus, the
first vehicle on appellant’s policy. This simple task would get Permanent General paid, and
would give Permanent General the opportunity to have its contracts of insurance comply with the
statute by affording at least 30 days minimum liability coverage to all vehicles that are initially
or subsequently insured under that policy. Their contracts of insurance would then be in harmony
with § 56-10-280 and would also satisfy the purpose of the Motor Vehicle Financial
Responsibility Act.

Respondent claims that there should be no coverage because appellants never paid for
liability coverage on the Buick. The fatal accident occurred on March 19, 2011. Appellants did
not pay a premium for liability coverage on the Buick because appellants were never billed for a
premium for liability coverage on the Buick. The first time appellants were billed for liability
coverage on the Buick, as admitted in Respondent’s brief, was on April 1, 2011- eleven days
after the fatal accident. Appellants should have been billed at the time the coverage was bound,
on February 25, 2011. If they had been billed then, Permanent General would have been in
compliance with § 56-10-280 and Appellants would have had a minimum of 30 days coverage
(This assumes appellants would have paid the premium at that time. But, if they had not paid
then, they would not have been able to drive the Buick off of the seller’s car lot). For appellants
to wait to be invoiced for an insurance premium before paying is reasonable and prudent
behavior. For appellants to not pay an insurance premium before it becomes due and payable is

commonplace, and can be considered reasonable and prudent beha\_/ior.



[f respondent is correct in claiming appellants seek to obtain coverage for which they
never paid, it is because the respondent never sent appellants a bill representing the premium for
the insurance coverage.

Appellants claim that being given a number of various dates as to when the initial
insurance policy to terminate lead to their confusion as to when payment was actually due.
Respondents claim that the latest of the different dates given by Permanent General for the
payment prior to cancellation of the subject policy was March 16, 2011. This is incorrect. The
insurance binder itself, which bound coverage on the Buick, states on its face an expiration date

of March 24, 2011, well after the subject collision.

CONCLUSION

The Motor Vehicle Financial Responsibility Act was designed to provide insurance
coverage to people injured in automobile collisions. A reasonable interpretation of § 56-10-280,
reflecting the policy behind the Act, should be read to provide a thirty (30) day minimum
coverage period for liability insurance contracts on vehicles insured under those policies. The
respondent’s contract of insurance should be read in a manner consistent with the statute. At
fault here is the respondent’s method of collecting premiums. Had respondent required payment
for the binder on the Buick, then it would have given at least thirty (30) days of coverage.
Instead, by allowing the Buick to be covered under the initial policy of insurance, the thirty (30)
day coverage mandate is frustrated, and leads to situations such as this.

Therefore, this Court should determine that the lower court’s grant of summary judgment
to respondent was in error of law, and this court should grant summary judgment to the

appellants, or alternatively find that there are genuine issues of material fact in dispute and which



need to be resolved. This would require a remand of this case back to the trial court for a trial on

all disputed factual issues.

May 13, 2013
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