
From: Jamie Wilson
To: Court Of Appeals Filings
Cc: Robert Blain; Thomas Nelson; mmcmanigal@charlestonlaw.net
Subject: Motion to Strike from Designation - Murdaugh v. Walmart Stores East, LP and Lunsford; 2022-000141
Date: Friday, June 3, 2022 4:00:32 PM
Attachments: image002.png

Jacob Murdaugh v. Walmart - Motion to Strike from Designation 6-3-22.pdf
Jacob Murdaugh v. Walmart - Exhibit 1 Motion to Strike from Designation 6-3-22.pdf
Jacob Murdaugh v. Walmart - Certificate of Service Motion to Strike 6-3-22.pdf
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Good afternoon,
 
Please accept for filing the following documents which have been attached to this email:
 

1. Respondents’ Motion to Strike Matters From Appellant’s Designation of Matter
2. Exhibit 1 to Respondents’ Motion to Strike Matters From Appellant’s Designation of Matter
3. Proof of Service of Respondents’ Motion to Strike Matters From Appellant’s Designation of

Matter
 
By copy of this email, we are serving these documents on opposing counsel, Thomas C. Nelson, Esq.
Our office is mailing a check for the $50.00 filing fee.
 
Please let me know if you should require any additional information. Thank you for your assistance.
 

Jamie Wilson
Paralegal
GaffneyLewis llc
3700  Forest Drive, Suite 400
Columbia, South Carolina 29204
c: 843.749.0449
o: 803.790.8838 
f: 803.790.8841
www.gaffneylewis.com
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


_____________________ 
 


APPEAL FROM COLLETON COUNTY 
Court of Common Pleas 
Bentley D. Price, Judge 
___________________ 


 
Appellate Case No. 2022-00141 


____________________ 
 


Jacob Murdaugh………………………………..……………….………....…………Appellant, 
 


v. 
 


Walmart Stores East, LP, Jan Lunsford, and John Doe, Defendants, 
Of Whom Walmart Stores East, LP and Jan Lunsford are the ……………………...Respondents, 


 
 


 
_________________________ 


 
RESPONDENTS’ MOTION TO STRIKE  


MATTERS FROM APPELLANT’S DESIGNATION OF MATTER 
_________________________ 


 
 Respondents Walmart Stores East, LP and Jan Lunsford (collectively, “Respondents”), by 


and through their counsel, hereby move for an Order striking certain matters from Appellant’s 


Designation of Matter to be Included in the Record on Appeal (hereinafter, “Designation”) based 


upon the failure to comply with Rules 209 and 210(c) of the South Carolina Appellate Court Rules.  


Appellant includes matters in his Designation that were not presented to the trial court; thus, this 


Court must strike those matters from Appellant’s Designation.  


 The following documents were neither presented to the trial court nor admitted into 


evidence in the underlying action and, therefore, are improperly included in Appellant’s 


Designation: 


a. Appellant’s matter number 10, Deposition of Keith Belanger, with Exhibits;  
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b. Select pages from Appellant’s matter number 11, Deposition of Jacob Murdaugh, 
with Exhibits;1 and 


c. Select pages from Appellant’s matter number 12, Deposition of Jan Lunsford.2 


As the aforementioned matters were not presented to the trial court nor admitted into 


evidence in the underlying action, this Court must strike these matters pursuant to Rules 209 and 


210(c), SCACR.  Furthermore, this Court should Order Appellant to amend his Initial Brief to 


remove all citations to and summaries from the aforementioned matters that are not properly before 


this Court. See Rule 210(h), SCACR. 


Based on the foregoing, Respondents hereby move this Honorable Court for an Order 


striking all improper matters as set forth above from Appellant’s Designation and compelling 


Appellant to amend his Initial Brief to remove all improper matters.   


 
       Respectfully submitted, 


 
 
/s/ Robert C. Blain______________ 
Robert C. Blain, SC Bar No. 100024 
GAFFNEY LEWIS LLC 
3700 Forest Drive, Suite 400 
Columbia, South Carolina 29204 
(803) 790-8838 
rblain@gaffneylewis.com   


June 3, 2022      Attorney for Respondents  


 
1 Pages 42-47, 49-50, 53-55, 63-66, 69-70, 80-82, and 86 of the Deposition of Jacob Murdaugh 


were presented to the trial court as an exhibit to Defendants’ Memorandum in Support of 
Motion for Summary Judgment, which is attached hereto as Exhibit #1.  All remaining pages 
of Appellant’s matter number 11, Deposition of Jacob Murdaugh and Exhibits, were not 
presented to the trial court and are improperly designated pursuant to Rule 210(c), SCACR. 


2 Pages 16-17, and 19 of the Deposition of Jan Lunsford were presented to the trial court as an 
exhibit to Defendants’ Memorandum in Support of Motion for Summary Judgment, which is 
attached hereto as Exhibit #1.  All remaining pages of Appellant’s matter number 12, 
Deposition of Jan Lunsford and Exhibits, were not presented to the trial court and are 
improperly designated pursuant to Rule 210(c), SCACR. 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF COLLETON 
 
Jacob Murdaugh, 


 
Plaintiff, 


vs. 
 
Walmart Stores East, LP, Jan Lunsford,  
and John Doe,  
 
                             Defendants. 
 


IN THE COURT OF COMMON PLEAS 


FOURTEENTH JUDICIAL CIRCUIT 


Civil Action No. 2019-CP-15-00949 


 


WALMART DEFENDANTS’ 
MEMORANDUM IN SUPPORT OF 


MOTION FOR SUMMARY JUDGMENT 


 
Defendants Walmart Stores East, LP and Jan Lunsford (collectively, “Defendants”), by and 


through their undersigned counsel, submit this Memorandum in Support of Defendants’ Motion 


for Summary Judgment pursuant to Rule 56 of the South Carolina Rules of Civil Procedure.  


Defendants respectfully request this Court to grant the motion for summary judgment on all claims.   


INTRODUCTION 


 This lawsuit arises out of Plaintiff’s allegations that he was arrested by the Walterboro 


Police Department after he was misidentified as a suspect from a shoplifting incident that occurred 


at Walmart months prior to the arrest.  It is undisputed that Defendants reported a shoplifting 


incident at Walmart involving “four unknown suspects” to law enforcement.  Plaintiff was not 


detained or questioned at Walmart.  Months later, police arrested Plaintiff but the shoplifting 


charge was eventually dismissed. 


There is no genuine issue as to any material fact from which this Court could reasonably 


infer Plaintiff is entitled to relief from Defendants under any theory of law.  Defendants cannot be 


culpable for simply relaying information to law enforcement, and Defendants are not responsible 


for investigating and analyzing evidence in the same manner as law enforcement.  A store manager 


reporting a theft to the police cannot be grounds for tort liability. 
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FACTUAL BACKGROUND 


 Plaintiff Jacob Murdaugh entered Walmart around 1:52 AM in the morning on July 24, 


2018, with Teresa Fletcher and Heyward Harrison. (Plaintiff’s Dep. 80, attached as Exhibit A).  


He shopped for about twenty-five minutes, during which he separated from Fletcher. (Pl.’s Dep. 


81-82).  None of them made a purchase. (Pl.’s Dep. 42-43).  Plaintiff did not speak with any 


Walmart employee or otherwise identify himself to anyone in the store. (Pl.’s Dep. 44-47).  


Plaintiff was not identified, detained, touched, or threatened by any Walmart employee. (Id. at 47).     


Plaintiff and his companions exited the store and met up with Ariel Avant at her car—a 


neon green hatchback. (Pl.’s Dep. 49-50).  Avant and Fletcher left the parking lot in Avant’s neon 


green vehicle, while Plaintiff drove Harrison in his vehicle. (Pl.’s Dep. 50).  Plaintiff observed 


Avant and Fletcher’s neon green vehicle get stopped by law enforcement at a gas station shortly 


after leaving Walmart. (Pl.’s Dep. 50).  Plaintiff was not detained, questioned, or any other 


involvement until he was arrested by Walterboro Police over two months later. (Pl.’s Dep. 53-54). 


Walmart Manager Jan Lunsford contacted Walterboro Police to report a shoplifting 


incident around 2:20 AM on July 24th. (Walterboro Public Safety Report, attached as Exhibit B).  


Officer Keith Belanger spoke with Lunsford who reported “four unknown suspects” were 


suspected of shoplifting. (Ex. B-3).  Belanger’s Report describes that “[a]n unknown maintenance 


worker confronted the offenders who left the shopping cart [and left] the business in a neon green 


Ford Focus.” (Ex. B-3).  Walterboro officers stopped the Ford Focus.  Fletcher and Avant were 


known to Walterboro Police as having been put on Trespass Notice from this same Walmart store 


for previous shoplifting incidents in the two months preceding this incident. (See Colleton County 


Public Index Case Numbers 20182900003047, 20182900004084).  Fletcher and Avant admitted 


to being on Walmart property and that Harrison had been with them. (Ex. B-3).   
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Walmart provided law enforcement with security camera footage and still photos of the 


shoplifting incident. (Ex. B-4).  It is undisputed surveillance video shows an unknown male 


attempted to shoplift a shopping cart full of merchandise.  Plaintiff agreed it was lawful for 


Walmart to report the incident to police. (Pl.’s Dep. 86).  Walmart Manager Jan Lunsford does not 


recall this particular incident; however, she was adamant that she did not identify the suspected 


shoplifter by name to police. (Lunsford Dep. 16-17, attached as Exhibit C).  Lunsford did not know 


who Plaintiff was at the time she reported a suspected shoplifting. (Lunsford Dep. 16-17; Pl.’s 


Dep. 46-47).  Lunsford did not direct police to press charges against Plaintiff. (Lunsford Dep. 19).  


Plaintiff has no information about what investigation Walmart Defendants did or did not do. (Pl.’s 


Dep. 64).  Plaintiff has no information about the investigation undertaken by Walterboro Police or 


how officers obtained the arrest warrant. (Pl.’s Dep. 65).   


Walterboro Police obtained a warrant for Plaintiff’s arrest. (Ex. B-5).  Plaintiff was arrested 


at a routine traffic stop on October 8, 2018 for shoplifting. (Pl.’s Dep. 55).  Over a year later, his 


criminal case was called before the Walterboro Municipal Court on November 6, 2019. (Pl.’s Dep. 


63-64).  A representative of Walmart was present, along with the arresting officer and Plaintiff’s 


criminal attorney. (Pl.’s Dep. 65-66).  The charge was dismissed with no prosecution. (Pl.’s Dep. 


69-70).  Plaintiff’s criminal record was expunged. (Pl.’s Dep. 70). 


ARGUMENT 


 Summary judgment is appropriate where it is clear there is no genuine issue of material 


fact, and the moving party is entitled to judgment as a matter of law.  Rule 56, SCRCP.  Defendants 


are entitled to summary judgment on all of Plaintiff’s causes of action—false imprisonment, 


malicious prosecution, defamation/slander/libel, assault, battery, and negligence—because 


reporting a suspected shoplifting incident to law enforcement is not grounds for liability.  More 
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I. False Imprisonment. 


There is no genuine issue of material fact as to Plaintiff’s false imprisonment claim because 


he cannot show Defendants caused law enforcement to unlawfully arrest him.  To prevail on a 


claim for false imprisonment, “the plaintiff must establish: (1) the defendant restrained the 


plaintiff, (2) the restraint was intentional, and (3) the restraint was unlawful.” Law v. S.C. Dep’t of 


Corr., 368 S.C. 424, 440, 629 S.E.2d 642, 651 (2006).  It is undisputed Plaintiff was not restrained 


at Walmart or by Defendants on the night of the incident; police arrested him months later. 


A witness or victim is not required “to conduct their own investigation into the offense 


committed in order to verify the information they provide [to law enforcement]. Huffman v. 


Sunshine Recycling, 426 S.C. 262, 274, 826 S.E.2d 609, 615 (2019).  Imposing such a duty “would 


improperly subject witnesses and victims, who act in good faith when assisting law enforcement, 


to civil liability.” Id.  In Huffman, the South Carolina Supreme Court affirmed summary judgment 


on a false imprisonment claim in favor of Sunshine Recycling “because there is nothing in the 


record that provides a reasonable inference that Sunshine or any of its employees induced, caused, 


instigated, or procured [the plaintiff’s] arrest simply by cooperating with law enforcement and 


relaying information Sunshine believed to be true at the time.” Id. at 616-617.  


A person cannot be held liable when the arrest is carried out by the police officer’s own 


volition. Wingate v. Postal Tel. & Cable Co., 204 S.C. 520, 527-28, 30 S.E.2d 307, 310-11 (1944):  


Where a person merely directs the attention of a police officer to what he supposes to 
be a [crime], or gives to such officer facts indicating such, and the officer, without other 
direction, arrests the offender on his own responsibility, the person who did nothing 
more than communicate the facts to the officer is not liable for causing the arrest…. 
    
“[N]o liability is incurred if a person merely gives information to an officer tending to show 


that a crime has been committed, even if the informer gives inaccurate, incorrect, or incomplete 


information as a result of a good faith mistake.” 32 Am. Jur. 2d False Imprisonment § 41 (1995). 
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In this instant case, Plaintiff has failed to show any evidence that Defendants induced 


officers to unlawfully arrest him.  Defendants made a good faith report of a suspected shoplifting 


involving “unknown suspects.”  In his deposition, Plaintiff agreed that Walmart was within its 


rights to contact law enforcement. (Pl.’s Dep. 86).   Much like the business in Huffman v. Sunshine 


Recycling, Defendants cooperated with law enforcement by providing security camera footage and 


still frames.  Even if Plaintiff was mistakenly pictured, a victim is not required to conduct its own 


investigation in order to verify video it provided to police. See Huffman, 826 S.E.2d at 615.  There 


is no evidence that Defendants induced Walterboro Police to arrest Plaintiff.  In fact, Defendants 


would not and could not have identified Plaintiff since he was not stopped, detained, or questioned 


at the Walmart store.   


Beyond Plaintiff’s speculation, there is simply no evidence that Defendants misidentified 


Plaintiff as the suspected shoplifter.  The only persons who knew Plaintiff’s identity and who spoke 


with Walterboro Police that night were Ariel Avant and Teresa Fletcher.  Avant and Fletcher were 


Plaintiff’s companions at Walmart and they were stopped by Walterboro Police in the neon green 


Ford Focus.  Avant and Fletcher disclosed that Harrison was with them at Walmart.  The only 


reasonable inference is Avant and Fletcher also disclosed Plaintiff’s identity to police.   


Defendants providing video to law enforcement is not sufficient to cause an unlawful 


arrest.  Plaintiff was arrested by the police officer’s own volition months after Defendants reported 


a crime.  Defendants cannot be improperly subjected to civil liability simply by reporting 


reasonable suspicion of a crime and assisting law enforcement.1 


 
1 Defendants are entitled to the statutory protections set forth in S.C. Code § 16-13-140, which 
provides a complete defense to any action relating to a shoplifting investigation because 
Defendants had reasonable cause to report the crime to law enforcement, which investigated and 
detained Plaintiff without further involvement from Defendants.  
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II. Malicious Prosecution. 


There is no genuine issue of material fact as to Plaintiff’s malicious prosecution claim 


where Defendants only reported a crime and provided information to law enforcement.  To sustain 


an action for malicious prosecution, “a plaintiff must establish: (1) the institution or continuation 


of original judicial proceedings; (2) by or at the instance of the defendant; (3) termination of such 


proceedings in plaintiff’s favor; (4) malice in instituting such proceedings; (5) lack of probable 


cause; and (6) resulting injury or damage.” Law, 368 S.C. at 435, 629 S.E.2d at 648.  “It is in the 


interest of good order that criminals be brough to justice, and malicious prosecution action are not 


encouraged.” Elletson v. Dixie Home Stores, 231S.C. 565, 571, 99 S.E.2d. 384, 387 (1957).   


“Generally when an officer has discretion to make a decision as to whether to prosecute, 


that discretion renders the decision their own and the person who provided the information is not 


liable.” Richardson v. Rent-A-Ctr. E., Inc., 2012 U.S. Dist. LEXIS 6617, at *12-13 (D.S.C. Jan. 


20, 2012).  In Richardson, the S.C. District Court applied South Carolina law to grant summary 


judgment in favor of a retailer on a plaintiff’s malicious prosecution claim after he was 


misidentified as a shoplifter. Id. at *10-15.  The Richardson court concluded there was no evidence 


the retailer instituted the shoplifting charge or acted with malice when the retailer reported a crime 


and “merely provided the police with a name, and the police moved the investigation forward.” Id. 


at *13.  “[T]he court finds that the subsequent actions of the police render them the party 


responsible for instituting the proceedings—a key element in the cause of action.  Because the 


police rather than Defendant instituted the proceedings, the court finds that Plaintiff’s claim for 


malicious prosecution fails as a matter of law.” Richardson, at *14-15. 


In the instant case, Defendants are even less involved than the retailer in Richardson. 


Walmart did not even provide the Walterboro Police with Plaintiff’s name.  There is no evidence 
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in the record that Defendants acted with malice or instituted the proceedings against Plaintiff.  


Walmart had a reasonable belief that a shoplifting crime was committed based on an eyewitness 


report from an unknown maintenance worker that confronted the offenders who left the business 


in a neon green Ford Focus.  Walmart’s reasonable belief was supported by video surveillance of 


the suspected shoplifting.  Walmart cooperated with law enforcement by making a good faith effort 


to provide this information to Walterboro Police.  From that point, Walterboro Police moved the 


investigation forward by detaining Plaintiff’s companions in the neon green Ford Focus and by 


obtaining a warrant for Plaintiff’s arrest.  Plaintiff’s damages occurred at this point when 


Walterboro Police sought out and arrested him. 


“We find punishing an individual who mistakenly identifies a criminal suspect or 


unwittingly provides what is later discovered to be incorrect information in a criminal investigation 


serves no purpose.” Huffman v. Sunshine Recycling, 826 S.E.2d at 616 (affirming summary 


judgment on malicious prosecution cause of action).  The law must protect the victim who reported 


the crime and cooperated with law enforcement’s investigation; otherwise, it would undoubtedly 


create a chilling effect on such cooperation. See Id., 826 S.E.2d at 615-16. 


Victims and witnesses are not held to the same standard as law enforcement.  The law does 


not “require a witness or victim to conduct their own investigation into the offense committed in 


order to verify the information they provide” to law enforcement. Id., 426 S.C. at 273, 826 S.E.2d 


at 615.  Such a requirement “would improperly subject witnesses and victims, who act in good 


faith when assisting law enforcement, to civil liability.” Id.  Defendants did nothing more than 


report a crime and provide information to assist with law enforcement’s criminal investigation.  A 


store manager reporting a theft and cooperating with law enforcement cannot be grounds for the 


tort of malicious prosecution. 
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III. Defamation/Slander/Libel. 


There is no genuine issue of material fact because Defendants’ communications did not 


defame Plaintiff, and Defendants’ statements to law enforcement are privileged.  To prove 


defamation, “the plaintiff must show (1) a false and defamatory statement was made; (2) the 


unprivileged publication was made to a third party; (3) the publisher was at fault; and (4) either 


actionability of the statement irrespective of special harm or the existence of special harm caused 


by the publication.” McBride v. Sch. Dist. of Greenville Cty., 389 S.C. 546, 559–60, 698 S.E.2d 


845, 852 (Ct. App. 2010). 


“In a defamation action, the defendant may assert the affirmative defense of conditional or 


qualified privilege.” Swinton Creek Nursery v. Edisto Farm Credit, ACA, 334 S.C. 469, 484, 514 


S.E.2d 126, 134 (1999).  Under a qualified privilege defense, “one who publishes defamatory 


matter concerning another is not liable” if there is a conditional privilege that is not abused. Id.  It 


is the duty of the court to determine if the statement is privileged as a matter of law. Murray v. 


Thornton, 344 S.C. 129, 140, 542 S.E.2d 743, 749 (Ct. App. 2001).   


Communications made in a criminal investigation for the purpose of detecting the suspects 


are privileged. Bell v. Bank of Abbeville, 208 S.C. 490, 494, 38 S.E.2d 641, 643 (1946).  “Where 


the occasion gives rise to a qualified privilege, there is a prima facie presumption to rebut the 


inference of malice, and the burden is on the plaintiff to show actual malice or that the scope of 


the privilege has been exceeded.” Swinton Creek Nursery, 334 S.C. at 484–85, 514 S.E.2d at 134.   


Here, the only Walmart communications in evidence were to Walterboro Police to assist 


with their shoplifting investigation.  Defendants’ communications are privileged as a matter of 


law.  Plaintiff has shown no evidence that Defendants abused or exceeded the scope of the 


privilege.  Moreover, Plaintiff cannot show Defendants published any defamatory statement about 
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him since Defendants had no basis from which to identify Plaintiff on surveillance video at the 


time it reported the crime.  Merely providing information to police cannot rise to the level of a 


defamatory publication. 


IV. Assault and Battery. 


There is no genuine issue of material fact as to Plaintiff’s claims for assault or battery 


because it is undisputed that Defendants did not detain, touch, or threaten Plaintiff in any manner.  


The elements of assault are: (1) conduct of the defendant which places the plaintiff, (2) in 


reasonable fear of bodily harm. Mellen v. Lane, 377 S.C. 261, 276, 659 S.E.2d 236, 244 (Ct. App. 


2008).  “A battery is the actual infliction of any unlawful, unauthorized violence on the person of 


another, irrespective of its degree; it is unnecessary that the contact be by a blow, as any forcible 


contact is sufficient.” Gathers v. Harris Teeter Supermarket, Inc., 282 S.C. 220, 230, 317 S.E.2d 


748, 754 (Ct. App. 1984).  It is well established that mere words do not support a claim 


for assault or battery, unless the words are accompanied by an actual threat of physical violence. 


Mellen, 377 S.C. at 277-78, 659 S.E.2d at 245.  


Defendants merely reported a shoplifting incident to law enforcement, which investigated 


the crime and arrested Plaintiff over two months later.  It is nonsensical for Plaintiff to claim he 


was in fear of bodily harm since he testified that he did not even think about that night at Walmart 


until he was arrested months later. (Pl’s Dep. 53-54).   Moreover, the superseding and intervening 


acts of the police served to break any causal chain connecting any conduct of Defendants with any 


damages Plaintiff may have incurred when police arrested him months later.  Plaintiff’s claims fail 


because he cannot show that Defendants somehow induced police to undertake any unlawful 


conduct.  Police arrested Plaintiff on their own volition and without any direction from Defendants.  


Therefore, Defendants are entitled to judgment as a matter of law on these claims.   
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V. Negligence. 


There is no genuine issue of material fact as to Plaintiff’s negligence claim because 


Defendants did not owe him a legally-recognized duty of care that was breached and that caused 


any damage.  To establish a cause of action for negligence “a plaintiff must show ... three essential 


elements: (1) a duty of care owed by the defendant to the plaintiff; (2) a breach of that duty by 


negligent act or omission; and (3) damage proximately resulting from the breach of duty.” Trotter 


v. State Farm Mut. Auto. Ins. Co., 297 S.C. 465, 474, 377 S.E.2d 343, 348 (Ct. App. 1988).   


No South Carolina authority has ever imposed a duty on a victim or a witness to perform 


its own investigation before assisting law enforcement with their criminal investigation.  In fact, 


the South Carolina Supreme Court specifically rejected the creation of such “an unprecedented 


duty.” Huffman v Sunshine Recycling, 426 S.C. at 273, 826 S.E.2d at 614-15 (The law does not 


“require a witness or victim to conduct their own investigation into the offense committed in order 


to verify the information they provide” to law enforcement.).  Defendants are not responsible for 


investigating and analyzing evidence; that is the job of law enforcement.   


Assuming, arguendo, this Court should find Defendants owed Plaintiff a duty, there is still 


no evidence of any breach that caused Plaintiff damage.  The Huffman court explicitly stated that 


it “serves no purpose” and is against public policy to subject victims to liability for misidentifying 


a criminal suspect. Id., 826 S.E.2d at 616.  Moreover, subsequent police investigation and decision 


to arrest Plaintiff is the superseding and proximate cause of Plaintiff’s alleged damage. See 


Richardson, at *14-15 (granting summary judgment and explaining police caused a plaintiff’s 


arrest).  “While Defendant’s actions started the chain of events that led to Plaintiff’s arrest, it 


cannot be said that Defendant was the proximate cause of Plaintiff’s arrest.” Id. 
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To the extent Plaintiff may attempt to rely on a 1929 case from Ohio that was cited in 


certain briefs submitted before an unpublished South Carolina opinion, such reliance is clearly 


misguided.  In Mouse v. The Central Savings & Trust Co., the Ohio court found a bank was 


responsible for the ordinary consequences from its refusal to pay a valid check. 167 N.E. 868 (1929 


Ohio).  A subsequent Ohio court clarified that Mouse was distinguishable where a plaintiff was 


pursuing a theory of negligent identification. Darris v. Whitelow, 2008 Ohio App. LEXIS 5261, at 


¶ 15 (Ct. App.) (“If telephone harassment did occur, and Mrs. Whitelow was wrong about who 


was making the telephone calls, we see no viable claim for negligence.”).   


   There is no genuine issue as to any material fact from which this Court could reasonably 


infer Plaintiff is entitled to relief from Defendants under any theory of law.  Defendants cannot be 


culpable for simply reporting a crime and relaying information to law enforcement.  Defendants 


are not responsible for investigating and analyzing evidence in the same manner as law 


enforcement.  A store manager reporting a theft to the police cannot be grounds for tort liability. 


CONCLUSION 


For the foregoing reasons, Defendants are entitled to judgment as a matter of law on all of 


Plaintiff’s claims.  Accordingly, Defendants respectfully request that this Court grant this Motion 


for Summary Judgment and dismiss Plaintiff’s Complaint with prejudice. 


       Respectfully submitted, 


 
September 14, 2021     s/Robert C. Blain    


Robert C. Blain, SC Bar No. 100024 
GAFFNEY LEWIS LLC 
3700 Forest Drive, Suite 400 
Columbia, South Carolina 29204 
(803) 790-8838 
rblain@gaffneylewis.com  
Attorneys for Defendants 
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1      Q.   And y'all arrived -- y'all went into


2 Walmart about 1:50 a.m. on the morning of


3 July 24th, 2018; is that right?


4      A.   As far as I know, that's correct, yes.


5      Q.   And you went inside the store with


6 Teresa Fletcher and Heyward Harrison?


7      A.   Yes.


8      Q.   Once inside the store, what did the


9 three of y'all do?


10      A.   I just remember going to the hardware


11 section.


12      Q.   Did y'all -- all three stay together or


13 did you separate?


14      A.   I know Bryan was walking with me and I


15 think Teresa separated from us and left the store


16 before we went to the checkout area.


17      Q.   And at the hardware store, did you go


18 in the automotive department at all?


19      A.   Not that I remember.


20      Q.   Go in the lawn and garden center at


21 all?


22      A.   Absolutely not.


23      Q.   Do you know if Teresa made any


24 purchases?


25      A.   I don't think she did.
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1      Q.   Do you know if Mr. -- if Mr. Harrison


2 made any purchases?


3      A.   Mr. Harrison was next to me.  So I'm


4 pretty sure he didn't, if I'm remembering


5 correctly.


6      Q.   And just to clarify, that was he did


7 not?


8      A.   He did not.  Not that I recall.


9      Q.   Did you make any purchases?


10      A.   I attempted to make a purchase of an


11 item that I picked up off the hardware section in


12 the tool section.  But if I'm remembering


13 correctly, when I got to the register, my card


14 was declined.


15      Q.   What item was that in the hardware


16 section?


17      A.   I don't recall.


18      Q.   What card was declined?


19      A.   I believe it was my bank card, my debit


20 card.


21      Q.   What -- where do you bank?


22      A.   It was a BB&T card.


23      Q.   Do you still have that same card?


24      A.   No, I do not.


25      Q.   Do you still bank with BB&T?
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1      A.   No, I do not.


2      Q.   When did you stop?


3      A.   I would say about give or take a year


4 ago.  I switched banks.


5      Q.   Okay.  Was your card declined due to


6 insufficient funds?


7      A.   Yes.


8      Q.   Did you talk with anyone at Walmart


9 about your card getting declined?


10      A.   No, not that I remember.


11      Q.   Were you using a self-checkout or was


12 there a cashier helping?


13      A.   I believe there was a self-checkout.


14      Q.   How long do you think you were in the


15 store?


16      A.   I don't recall.  It wasn't very long,


17 though.


18      Q.   Did you leave with Mr. Harrison?


19      A.   I think so.  I think we walked out at


20 the same time.


21      Q.   So no Walmart employees spoke to you at


22 all?


23      A.   Not that I remember.


24      Q.   Did you see any construction work or


25 construction workers?
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1      A.   I know that they were doing updates in


2 different parts of the store at that time.


3      Q.   What -- what parts of the store did you


4 see them doing updates?


5      A.   I just remember around -- not


6 particularly that night, but I remember in the


7 time frame around that, that area of time that


8 they were like -- like -- for instance, they


9 would have the one exit shut off to do


10 maintenance, like one area was closed to the


11 public and then another area would be opened for


12 you to go in and out.  And I just remember them


13 doing updates.


14      Q.   Do you know if any area of the store


15 was closed to the public early that morning on


16 July 24th?


17      A.   I'm not sure if at that time the


18 right-hand entrance was closed off.  Because at


19 that Walmart in particular they have the


20 left-hand side for the grocery store side that


21 you go in, and that's the entrance and exit that


22 we went in and out of that night.  So the other


23 main entrance may have been closed for


24 maintenance.


25      Q.   Okay.  And when you say the other main
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1 entrance, are you talking about the home -- Home


2 Goods side?


3      A.   I guess you could describe it as that.


4 Because you've got -- on the left side you've got


5 the grocery area, in the middle you've got I


6 guess you would call that Home Goods.  And then


7 the far right-hand side is where the garden


8 center was and the automotive is in the back.  So


9 I'm talking about not the grocery, but the Home


10 Goods, the one in the middle that at some point,


11 if not -- it may not have been that night that it


12 was closed, but I remember around that, you know,


13 month or so or whatever they were doing updates


14 that that entrance location would be closed off.


15      Q.   Did you observe anything that night


16 that suggested to you that you that or your


17 friends were under investigation by anyone?


18      A.   No, I had no idea.


19      Q.   And you didn't communicate with anybody


20 at Walmart that night, did you?


21      A.   Not that I remember, no, sir.


22      Q.   So there's no way anyone at Walmart


23 would have known who you were that night, right?


24      A.   I have no idea.


25      Q.   Can you think of any -- any reason or
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1 any -- any way Walmart would have known who you


2 were if you didn't speak with anyone?


3      A.   I haven't been able to figure out that


4 either, so...  They definitely -- if I spoke to


5 somebody like within the store, it's not like


6 they carded me or asked for my investigation or


7 anything like that night either.


8      Q.   Nobody at Walmart detained you or


9 stopped you for any reason, did they?


10      A.   No, sir.


11      Q.   Did anyone at Walmart touch you or


12 threaten to touch you?


13      A.   No, sir.


14      Q.   Do you have any knowledge about


15 Walmart's policies or procedures to investigate


16 shoplifting?


17      A.   As far as loss prevention and how it


18 works, I'm not sure.


19      Q.   How do you know the term loss


20 prevention?


21      A.   I know people that have had that job


22 before in various stores.


23      Q.   Do you know anyone whose worked in loss


24 prevention at Walmart?


25      A.   Only recently did I meet somebody that
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1 what happened to you that night or your arrest?


2      A.   No, I haven't.


3      Q.   After your card was declined at the


4 self-checkout, what did you and Heyward do next?


5      A.   I believe we -- we immediately exited


6 the store after I wasn't able to make the


7 purchase, so...


8      Q.   Once you guys exited the store, did you


9 walk to your car?


10      A.   We did, we both got in my vehicle and


11 then drove from where I was parked to the Petco


12 parking lot where Ariel and Teresa were at.


13      Q.   How did you know that Teresa was with


14 Ariel and not still in the store or somewhere


15 else?


16      A.   I believe she was communicating with


17 Mr. Harrison.


18      Q.   Text messages or something?


19      A.   Yeah, something like that.


20      Q.   Were you driving the -- your Dodge Ram


21 when y'all went to meet them?


22      A.   Yes, sir.


23      Q.   Was Ariel driving her car?


24      A.   Yes, sir.


25      Q.   What kind of car was she driving?
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1      A.   It's a different car than what she


2 drives now.  I think it's like a -- it's like a


3 Honda of some type.  It's kind of like a bright


4 green color.


5      Q.   Okay.  She doesn't drive that car


6 currently?


7      A.   No.


8      Q.   Is it like a neon green hatchback car?


9      A.   Yeah, something like that.


10      Q.   What happened next?


11      A.   We went our separate ways after


12 leaving.  And I took Bryan wherever he was


13 staying, I think off of Sydneys Road in


14 Walterboro.  And I'm not sure where Ariel and


15 Teresa went.  They went elsewhere.


16      Q.   Do you know if Ariel and Teresa were


17 stopped by law enforcement that night?


18      A.   They were stopped, yes, sir.


19      Q.   What do you know about that?


20      A.   Very little.


21      Q.   How did you find out about that?


22      A.   We drove passed them as they were


23 getting pulled into a -- into the parking lot of


24 a gas station.


25      Q.   Did y'all -- was this as y'all were
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1 paraphernalia charges as a result of that traffic


2 stop?


3      A.   Not to my knowledge.


4      Q.   Did you drop Mr. Harrison off after


5 that?


6      A.   Yes.


7      Q.   Did y'all have any open containers or


8 drug paraphernalia in your car?


9      A.   No, sir.


10      Q.   After you dropped them off, did you go


11 home?


12      A.   Yes, sir.


13      Q.   Do you think -- think at all about this


14 -- that whole incident, any reason that came


15 across your radar at any point between July 24th


16 until October of '18?


17      A.   I'm sorry, what was the question?


18      Q.   Yeah, that was a confusing one.  Did


19 this whole shopping trip at Walmart or the


20 traffic stop with Ms. Avant and Ms. Fletcher, did


21 that cross your radar or come up in conversation


22 or was there any reason for you to think about


23 that again between July 24th, 2018 and October of


24 2018?


25      A.   No, sir.  I'd actually kind of
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1 forgotten about it until the arrest warrant was


2 served.


3      Q.   And did Bryan Harrison bring it up to


4 you on the job at all?


5      A.   No.


6      Q.   Did Bryan Harrison ever tell you he was


7 arrested as a result of that night?


8      A.   No.


9      Q.   Was there any point in time when he


10 couldn't show up to work because he was under


11 arrest?


12      A.   Not to my knowledge.


13      Q.   How often were y'all working together


14 in that summer?


15      A.   It was mostly part time, maybe -- maybe


16 three, four days out of the week at the most.


17      Q.   Okay.  Mr. Murdaugh, we've been going


18 over an hour now.  Next I want to move into


19 asking you about the traffic stop.  But I do want


20 to offer now might be a good time for you to take


21 a break for any reason or we can power through.


22           MR. NELSON:  I was just going to ask


23       for a restroom break.  So can we take five?


24           MR. BLAIN:  Yeah, sure.  That would be


25       great.
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1           (A BRIEF RECESS WAS TAKEN.)


2           MR. BLAIN:  Okay.  Let's go back on the


3       record.


4 BY MR. BLAIN:


5      Q.   Mr. Murdaugh, before we took a brief


6 break I had told you I had wanted to move into


7 asking you about the traffic stop in October of


8 2018.  Where were you when you were stopped by


9 police?


10      A.   I was on Robertson Boulevard in


11 Walterboro.


12      Q.   And were you driving your -- your Dodge


13 Ram truck?


14      A.   Yes, sir.  And I was pulling a trailer


15 behind it.


16      Q.   On October 8th of 2018; is that right?


17      A.   What is that?  I'm sorry?


18      Q.   It's my understanding that that


19 happened on October 8th of 2018; is that right?


20      A.   Yes.  As far as I know, yes, that's the


21 correct date.


22      Q.   Why -- why did they pull you over?


23      A.   The reason the officer gave me for


24 pulling me was because the trailer that I was


25 pulling didn't have functioning brake lights.
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1 lawyer named Ashley Hudson-Scott; is that


2 correct?


3      A.   Yes, that's correct.


4      Q.   I'm not asking about conversations


5 you've had with Ms. Scott.  But how did she come


6 to represent you?


7      A.   She was appointed as the public


8 defender.


9      Q.   Had you ever -- I apologize.


10           She was appointed as public defender.


11 What did you say next?


12      A.   She was appointed as public defender on


13 my case is all I said.


14      Q.   Had you ever met her before or heard


15 her for any reason?


16      A.   I heard her name just because


17 Walterboro is a small town, been -- passed by her


18 office and seen her sign before.  But other than


19 that, no, no contact previous.


20      Q.   Do you know if she ever represented


21 Ariel Avant or Bryan Harrison or Teresa Fletcher


22 for any reason?


23      A.   I'm not sure.


24      Q.   So your criminal hearing I understand


25 was on November 6th of 2019.  That's over a year
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1 later; is that right?


2      A.   Yes, sir.


3      Q.   Did you have to do anything at all to


4 prepare for that hearing beforehand?


5      A.   I had to meet with Ashley Hudson-Scott


6 at least on two occasions before trial.


7      Q.   Okay.  Other than meeting with your


8 attorney, did you have to do anything else?


9      A.   No, not that I can recall.


10      Q.   Do you know if your attorney contacted


11 anyone at Walmart?


12      A.   I am not sure if she had to do that as


13 part of her job or not.  I don't know.


14      Q.   Do you know what steps Ms. Lunsford,


15 Mr. Davis or anyone at Walmart took before


16 contacting the police on July 24, 2018?


17      A.   I am not sure.  I don't -- I don't


18 know.


19      Q.   Do you know what steps Walmart took


20 after contacting the police?


21      A.   No, sir.


22      Q.   Other than the contacting police, do


23 you know if Ms. Lunsford, Mr. Davis or anyone


24 else at Walmart told anyone other than police


25 about what happened?
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1      A.   I'm unsure.


2      Q.   Do you know if the Walterboro Police


3 Department did any investigation before your


4 arrest?


5      A.   I'm not sure.


6      Q.   Do you know how the arrest warrant was


7 created or issued?


8      A.   No.


9      Q.   Do you know if -- do you know what, if


10 anything, Officer Keith Belanger or Officer Brian


11 Duboise did to investigate to incident?


12      A.   No.


13      Q.   Do you know if Ms. Hudson-Scott talked


14 with Officer Belanger or Officer Duboise or


15 anyone at Walterboro Police Department before


16 your criminal hearing?


17      A.   As far as I know, she didn't talk to


18 anybody before the hearing, no.


19      Q.   Did you attend this --


20      A.   Excuse me.  I don't think she made any


21 contact with Brian Duboise at all.


22      Q.   Did you attend the criminal hearing on


23 November 6th, 2019?


24      A.   Yes.


25      Q.   And that was at the Colleton County
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1 Municipal Court, correct?


2      A.   Yes, that's right.


3      Q.   Who from the Walterboro Police


4 Department was there?


5      A.   Just pertaining to my case, just


6 Belanger.


7      Q.   Was anyone from Walmart there?


8      A.   Yes.  I assume his name is the Mr.


9 Davis guy, I think.


10      Q.   Could you describe him for me, please.


11      A.   He was kind of a tall, slender,


12 African-American male.


13      Q.   Had you ever seen him before?


14      A.   No.


15      Q.   Ms. Hudson-Scott was there to represent


16 you, correct?


17      A.   Right.


18      Q.   What did you have to pay for her to


19 represent you in the criminal matter?


20      A.   Nothing.


21      Q.   Do you recall the judge for that


22 criminal hearing?


23      A.   I don't remember her name.  I remember


24 she -- I think she was a female judge.


25      Q.   Did the judge review any surveillance
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1 of minutes at the bench.  But it got dismissed,


2 so...


3      Q.   Could you describe any of the body


4 language that your -- you're -- that you observed


5 from Mr. Davis?


6      A.   Not really.  Because he was -- he had


7 his back completely turned to me.  So, I mean,


8 all I could really just see is, you know, him


9 kind of talking with his hand a little bit and


10 nodding his head and the reaction of the other --


11 the other two people besides the judge.  I could


12 see their -- them going back and forth just a


13 little bit.  But like I said, I never heard the


14 audio recording, so I can't say for sure what was


15 said and what wasn't.  That's just the impression


16 that I got.


17      Q.   How was the shoplifting charge against


18 you terminated?


19      A.   I'm sorry, what was the first part?


20      Q.   Sure.


21           How was the shoplifting charge against


22 you terminated?


23      A.   It was dismissed at the -- at the bench


24 at that time that I'm talking about.


25      Q.   So you were not -- not prosecuted?
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1      A.   No, it was -- it was dismissed before a


2 jury trial, if that's what you're asking.


3      Q.   Did Mr. Davis or anyone from Walmart


4 say anything to you at that time?


5      A.   No, sir.


6      Q.   Do you agree that your criminal record


7 no longer shows this particular arrest?


8      A.   It doesn't.


9      Q.   Do you know if Ms. Avant's, Mr.


10 Harrison or Ms. Fletcher were arrested?


11      A.   I don't know anything about their...


12      Q.   They weren't at the same criminal


13 hearing that you were, for example?


14      A.   Ariel was there, but I don't know in


15 what capacity or pertaining to what.


16      Q.   Ariel was -- was at the criminal


17 hearing -- at your criminal hearing?


18      A.   Yes.


19      Q.   Did you speak with her at all?


20      A.   Yes, briefly.


21      Q.   Did you invite her to come to that


22 hearing?


23      A.   No, not personally.  I'm not sure if


24 she was there because she was subpoenaed to be


25 there or if she was there on something unrelated
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1 of this exhibit which says, Digital Video


2 Snapshot Dated 7/24/2018 at 1:51:41 a.m. from


3 camera named Entry and Exit Grocery 05.


4           Do you see that?


5      A.   Yes.


6      Q.   Did I read all that correctly?


7      A.   Yes.


8      Q.   Have you ever seen this digital video


9 snapshot before?


10      A.   Yes.


11      Q.   When?


12      A.   At Ashley Hudson-Scott's office and


13 also I've reviewed it here at Thomas's office as


14 well.


15      Q.   Okay.  Is that Heyward Bryan Harrison


16 and Teresa Faye Fletcher?


17      A.   Yes.


18      Q.   Looking at this digital video snapshot,


19 is it your understanding that they entered the


20 Walmart store at 1:51:41 a.m. on July 24, 2018?


21      A.   Yes.


22      Q.   Did you enter Walmart at roughly the


23 same time with them?


24      A.   Yes.


25      Q.   Okay.
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1      A.   Either right before or right after.


2      Q.   But you're not pictured in this


3 particular digital video snapshot, correct?


4      A.   No, sir.


5      Q.   Okay.  I'm now going to scroll down to


6 page 5 -- before I -- let me go back to page 4.


7 There's some blue handwriting on page 4 here that


8 says Bryan and Teresa; is that correct?


9      A.   Correct.  That's correct.


10      Q.   Do you know whose handwriting that is?


11      A.   I believe that's Thomas's handwriting.


12 Or that -- or is that Ashley?


13           MR. NELSON:  I cannot speak.


14           THE DEPONENT:  Oh.


15      A.   I'm not sure.


16      Q.   Okay.  I'm going to scroll down to page


17 5 now.  Page 5 of Defendant's Exhibit 1 says --


18 at the top says, Digital Video Snapshot From


19 Camera Entry and Exit Grocery 01 dated 7/24/2018


20 at 2:16:13 a.m.


21           Do you see that?


22      A.   Yes.


23      Q.   Did I read that all correctly?


24      A.   Yes.


25      Q.   Do you know who this is?
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1      A.   That's me.


2      Q.   Okay.  You were wearing a white hat?


3      A.   Yes.


4      Q.   You still have that hat?


5      A.   Maybe somewhere.  It's probably not


6 white anymore, though.


7      Q.   Okay.  And it looks like you're wearing


8 a -- a brace on your right wrist; is that right?


9      A.   That is correct.


10      Q.   Why is that?


11      A.   I have carpel tunnel that acts up


12 sometimes and the wrist support kind of helps it.


13      Q.   Can you tell if you have any Walmart


14 merchandise on you in this digital video


15 snapshot?


16      A.   I definitely do not.


17      Q.   Are you exiting the store in this


18 digital video snapshot?


19      A.   Yes, sir.


20      Q.   Is it fair to say that you exited the


21 store at roughly 2:16 a.m.?


22      A.   That's correct.


23      Q.   Blue handwriting down here at the


24 bottom.


25      A.   That's got to be Ashley Hudson-Scott's
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1      A.   That's the same guy that was walking in


2 the store in the other picture, the guy that


3 nobody knows.


4      Q.   The same guy who's walking in the store


5 on page 3 of --


6      A.   Yes.


7      Q.   Okay.  Do you know what he was doing in


8 the garden center at 1:45 a.m.?


9      A.   Well, looks like he's attempting to


10 push that shopping cart out of the store.


11      Q.   Okay.


12      A.   And I remember seeing the video he like


13 loads up a pool or something and puts it on top


14 the shopping cart before he pushes it out.


15      Q.   If he -- if he were to push that


16 shopping cart out, would that be considered


17 shoplifting in your mind?


18      A.   Yeah.


19      Q.   Do you think Walmart is within its


20 rights to contact law enforcement if they


21 observed someone pushing out a shopping cart


22 without paying for merchandise?


23      A.   Sure.


24      Q.   Did you see this guy outside the store


25 at all?
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1 shopping cart full of items.  The offenders were


2 scene leaving the business in a neon green Ford


3 Focus.  The vehicle was seen by responding


4 officers at 1539 Bells Highway, parentheses, E-Z


5 Shop Number 15, and contact was made with the


6 offenders.


7           Do you remember anything about that


8 incident?


9      A.   If the construction workers had


10 communicated that information to me, absolutely I


11 would have called the police for any suspicious


12 activity.


13      Q.   Okay.  But that's -- that's what you


14 believe you would have done.  Do you remember


15 specifically this incident at all?


16      A.   Not really, no, sir.


17      Q.   Okay.  So if Officer Belanger has any


18 information on this, you would have to defer to


19 whatever he has to say?


20      A.   Not with me giving names because I've


21 never given any names because I wasn't aware of


22 any names.


23      Q.   Okay.  So you might be able to dispute


24 what Belanger has to say regarding this incident?


25      A.   Yes, sir, it says that I'd stated names
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1 in parentheses.  No, sir, if I made a call to


2 Belanger, I would not have those names.


3      Q.   But do you remember this specific


4 incident?  You're telling me you would have been.


5      A.   I remember the construction workers


6 there changing out the lighting system.


7      Q.   Okay.  But you don't remember the four


8 individuals, regardless of whether you know their


9 names or not?


10      A.   No, I can't say four individuals, no,


11 sir, I cannot.


12      Q.   Okay.  And do you believe that you had


13 a conversation with Sergeant Belanger on


14 July 24th, 2018, give or take a day?


15      A.   Yes, yes.  If I would have called the


16 police and any incident, whether it's anything, I


17 would have had a follow-up conversation, yes.


18      Q.   Not what you would have done.  Do you


19 -- do you specifically recall talking to


20 Belanger?


21      A.   Yes, I have had several conversations


22 with Belanger.


23      Q.   Okay.  Do you recall having any


24 conversations with Belanger on July 24th, 2018?


25      A.   No.  Don't know the date of when I've
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1      A.   No, sir.


2      Q.   After someone is arrested for


3 shoplifting, did you have anything to do with the


4 case at that point or is it turned over to


5 somebody else in Walmart or how does it work from


6 there?


7      A.   I've never personally told police or


8 anybody to pursue or prosecute a shoplifter.


9 I've never given that word, if you will, by


10 saying Jan Lunsford, press charges on her for


11 shoplifting.  No, sir.  And I'm using my name is


12 as an example.


13      Q.   Okay.  Okay.  And while you've never


14 directed them to actually pursue charges, have


15 you provided information to police before that


16 regards anybody shoplifting?


17      A.   Yes, sir.


18      Q.   Do you know how many times you've done


19 that?


20      A.   I cannot recall.  No, sir, I cannot.


21      Q.   And do you -- could you say if it was


22 more or less than a hundred?


23      A.   As far as shoplifters?  No.


24 Trespassing?  Yes.  I don't know exactly exact


25 number where I've had to trespass people -- I'm
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