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(The following proceedings were held

October 13, 2016, Charleston County, South

Carolina, @ 10:25 a.m.)

THE COURT: This is Nos. 9, 10, 11, 12

all involving McIntire against SeaQuest and many

others. There are motions to stay and compel and

motions to dismiss or stay proceedings and a motion

for protective order. Most of these motions evolve

around the issue of arbitration as I understand it.

So who wants to begin?

MR. DAIGLE: Your Honor, Jason Daigle

and Ed Buckley for SeaQuest Development Company.

THE COURT: Very good.

MR. DAIGLE: There are four motions

outstanding. Two of those motions are the motions

to stay pending compliance with the Right to Cure

Act which requires a mandatory -- statutory

mandatory stay. I think it would be easier to hear

those first because that stay would then obviate

the need to hear the motion for protective order or

the motion to compel arbitration because those

would stay -- that act would stay the other motions

in this case.

THE COURT: All right, sir.

MR. EPTING: Your Honor, my name is
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Drew Epting.

THE COURT: Yes, sir. Mr. Epting.

MR. EPTING: Judge, I hope you won't

hold this against me.

THE COURT: Wait a minute, Mr. Epting.

Hold it. Who is the moving party in the first

motion that was just mentioned?

MR. EPTING: Well, I took it that Jason

was finished and he just basically described his

motion in relation to arbitration and I'm the one

who moved to compel arbitration, so I thought I

should start, but obviously --

THE COURT: Well, I want to get an idea

all the motions that are here. The motion he

described is a motion to stay, right?

MR. DAIGLE: Yes, Your Honor. My

motion was actually filed a month before Mr.

Epting's motion was filed for arbitration. Red Bay

Constructors filed a mirror motion to my motion.

THE COURT: And the motion to stay is

based on the right to cure?

MR. DAIGLE: Yes, ma'am.

THE COURT: All right. And then --

that's SeaQuest.

MR. DAIGLE: Yes, ma'am.
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THE COURT: And then Mr. Epting has a

motion to compel arbitration.

MR. EPTING: And the motion for

protective order, Your Honor.

THE COURT: And motion for protective

order. What's the fourth one?

MR. DAIGLE: Fourth one is Red Bay

Constructor's motion. It's a mirror motion to my

motion to stay pending compliance with the Right to

Cure Act.

THE COURT: So SeaQuest is one motion

to stay and Red Bay?

MR. MCKIE: Your Honor, Blake McKie on

behalf of Red Bay Constructors.

THE COURT: Here's what we will do.

Mr. Epting, let's -- your motion to stay is a

motion to stay the arbitration?

MR. DAIGLE: My motion is a motion to

stay the entire case.

THE COURT: The entire case.

MR. DAIGLE: Which would include the

arbitration.

THE COURT: Let's go forward, Mr.

Epting, first and hear his motion to stay and then

we will get right to you on your motion to compel.
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MR. DAIGLE: If I may approach, Your

Honor, I have got a memorandum.

THE COURT: Very good.

MR. DAIGLE: Your Honor, just by way of

a little background on this case. This case

involves a single family residence in Bell Hall.

The case -- the house was built or the permits were

pulled in August of 2007. There's actually a

contract between the Plaintiffs, the McIntires, and

SeaQuest Development dated August 22nd, 2007.

SeaQuest acted as general contractor, but they did

-- all their work was performed through

subcontractors, the majority of which are actually

named as direct defendants in this case or

third-party Defendants in this case.

The certificate of occupancy for that

home was pulled about 13 months later on September

25th, 2008. The Plaintiffs filed suit on

April 6th -- April 8th, 2016, so a few months shy

of the statute of repose running. They brought

actions for negligence, gross negligence, breach of

warranty of habitability, negligent

misrepresentation, constructive fraud and breach of

warranty of good and workmanlike work.

On June 17th, 2016, I filed our answer
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to their complaint and contemporaneously with that

filed this motion to stay -- to dismiss or stay the

proceedings for the McIntires compliance with the

Right to Cure Act.

The Right to Cure Act which is

Section 40-59-810 and the following code sections

require that as a condition precedent before a

claimant or Plaintiff can bring a case either in

civil court or in arbitration, they have got to

give notice that to the builder, to the general

contractor or subcontractor for that matter, that

includes a statement that the claimant asserts a

construction defect, a description of the claim, a

description of the result and a resulting defect.

They have to serve that, personal service or

certified mail, to the last known address of the

addressee.

And if the claimant files a lawsuit

prior to that, prior to complying with the statute,

then there's a provision that can fix that which is

40-59-830 which states that on motion of a party to

the action the Court shall stay the action until a

claimant has complied with the requirements of this

article, which is the right to cure article.

The Supreme Court in South Carolina has
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recognized that's the cure to afford substantial

rights to the builder and to the claimant.

The rights that the builder has that we

need to take advantage of include the right to

request clarification of the alleged defects, the

right to inspect the alleged defects, the right to

offer remedy for the alleged defects and the right

to either settle those claims or deny the claims.

Those are all conditions precedent that must be

gone through prior to filing a lawsuit or in this

case the proceedings must be stayed in order for

both the claimant and the builders to comply with

the statute.

In this case the Plaintiffs have done

nothing, nothing even remotely related to trying to

comply with the statute. There has been no notice,

no notice in writing or proper notice of these

alleged defects, no notice for us to cure, no

notice for us to inspect the defects.

They have denied substantial

substantive statutory rights to SeaQuest by filing

this lawsuit without first complying with the Right

to Cure Statute. The stay in this case is not

discretionary. It is a mandatory stay that the

Court shall stay the proceedings so that the
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parties can comply with the statute.

What is interesting in this case is

that I don't think that the Plaintiffs can ever

comply with the statute. It's my understanding

that the Plaintiffs have already engaged liability

experts and construction experts and are virtually

finished with the entire repair to their home and

renovations, whatever they have done to it, thereby

completely destroying any alleged defects

If you look at Section 40-59-850, there

is a right of the builder to inspect those defects.

We can never inspect those defects because the

Plaintiffs destroyed them. I don't think there is

any way for them to comply with the statute and

that the Court has to stay the statute until they

comply with it.

So we need either to -- SeaQuest is

requesting a stay of at least 90 days to try to get

the Plaintiffs to comply with the statute or until

they move to lift the stay to prove they have

complied with the statute. The dismissal may be an

argument for another day because certainly they

haven't tried to comply with the statute, maybe I

am wrong, maybe they can comply with it, but I

don't think there is any way that they can. So we
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would also like the complaint either be restricted

or dismissed without prejudice so they can comply

with the statute.

THE COURT: Now, Red Bay has a similar

motion as I understand it, Mr. Buckley?

MR. MCKIE: Mr. McKie.

THE COURT: Excuse me.

MR. MCKIE: As Mr. Daigle said, it's a

mirror motion so I won't rehash his argument, but

we maintain a similar position and also request a

stay of the litigation.

THE COURT: All right. Now, Mr.

Epting, to you.

MR. EPTING: Thank you.

THE COURT: And what you will be doing

at this point is arguing against the stay.

MR. EPTING: Judge, the argument

against the stay commences with the arbitration

act.

THE COURT: I know you want to argue

mandatory arbitration, but explain to me to begin

with what the implication is about this statutory

notification of right to cure.

MR. EPTING: Judge, there is such a

statute. It requires the notice be served, they
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have an opportunity to review. And in this case,

let me get the case, Judge, this court and for some

reason you weren't sitting on this case, Judge, but

it's Grazia v. South Carolina State Plastering.

THE COURT: Spell that.

MR. EPTING: G-R-A-Z-I-A.

THE COURT: Against?

MR. EPTING: The housing authority.

South Carolina State Plastering, sorry. You want

the cite, Judge?

THE COURT: Sure.

MR. EPTING: 703 S.E. 2d 197.

THE COURT: All right.

MR. EPTING: So what the Court says in

Grazia, Judge, is that it's not appropriate on

motion to dismiss to be taking this issue up. And

as you sit here, there's nothing before you to show

that we didn't comply with the statute.

THE COURT: Well, we are going to find

that out right now. What happened in that regard?

MR. EPTING: Well, what happened in

that regard, Judge, is this house started out as a

lightening strike. And --

THE COURT: Started out as a what?

MR. EPTING: A lightening strike.
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Lightening hit this home. And then they thought

they had a plumbing problem. And after some months

and at the time, Judge, not even anticipating that

there would be a lawsuit, a contractor is brought

in because they think there's a problem with the

chimney.

Well, about this time we realize there

is a statute of repose problem. And so it's very

difficult, Judge, to discover problems to be a

statute of repose problem and engage in review of

what are we going to do about these problems and so

the client mainly because of the expense simply

carried forward and completed the work.

And so -- I am fairly sure, Judge, we

made all of the statute of repose deadlines. It is

not unlike in the Grazia case Judge Pleicones talks

about the same problem what do you do when you have

got a statute of limitations problem. That's his

example.

And so in this case what the record

would show, Judge, is that the general contractor's

sister or sister-in-law owns the property next

door. Both principals of Red Bay and SeaQuest were

on the site, were asked for assistance, and did

nothing. And that went on for a period of months.
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I don't want to be overly technical about this,

Judge, and I would like to go back to the question

of arbitration. Not whether or not to compel it,

but here's the question that I have got for the

Court.

In this case in the record there is an

out of state Defendant so we know there's

interstate commerce which means the Federal

Arbitration Act applies. The Federal Arbitration

Act, Judge, has no requirement such as this

statute, one. But more importantly, Judge, this

Court and I think you were sitting on one or two of

these cases, say that in the event that there's an

arbitration provision the Court's entire obligation

is to look and see if there is an agreement to

arbitrate. And if there is the Court is to go no

further.

In the case, Judge, of Housing

Authority v. Cornerstone, there was a statute that

basically said well, the general contractor

couldn't sue because he wasn't properly licensed.

The court of appeals in that case relying on the

Supreme Court case of Munoz said those are

questions of procedural arbitrability. Our job is

to simply determine is there an arbitration

000365
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provision. And if there is, everything else is for

a panel of arbiters.

So it really is a chicken or the egg

Judge, but, if you're me, if we sent out a letter

and we engaged in this process under this statute,

I would be sitting here arguing how it is that I

waived my right to arbitration by engaging in these

state procedures. And so I think the proper thing

Judge, is and, Judge, just to finalize this, they

served requests for admissions. It's to that we

filed a protective order because we viewed that as

inconsistent with the right of arbitration and

another reason that they would say that we waived

the right to arbitrate.

And so I think the Court's inquiry is

first is there an agreement to arbitrate. There

is. And then everything else goes to the panel.

THE COURT: All right. I saw somewhere

in here the contract between these parties. I

think I got it right. Where is the arbitration

agreement?

MR. EPTING: Right on the front page

top of the page, Judge.

MR. DAIGLE: Your Honor, if I may?

THE COURT: Just a second. Let me just
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look at this. I see a stamped this agreement is

subject to arbitration. Where is the arbitration

clause in the contract itself?

MR. EPTING: It's actually in the 201,

Judge, that is referenced in the bottom. And

here's the 201.

THE COURT: My first question is I see

something that is not signed, but it does say

August 22nd, 2007. Andrew and Kim McIntire and

SeaQuest Development Company. The McIntire

residence and wherein and it's stamped with this

arbitration thing. Is there an arbitration clause

within the document itself?

MR. EPTING: Well, I think the

arbitration clause, Judge, is the provision that

this shall be governed by the South Carolina

Arbitration Act.

THE COURT: I am asking whether beyond

that warning there is an actual agreement to

arbitrate. Where is it?

MR. EPTING: It's in the 201, Judge.

THE COURT: What is a 201?

MR. EPTING: If you look at the bottom

of that contract, Judge, in your hand on the front

page, it says that it shall be read in accordance
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with the 201 which are the general conditions and

supplemental conditions to that particular

agreement.

THE COURT: I see on the first page of

this document has important legal consequences.

The 201, AIA 201 is adopted in this document by

reference. Is that what you are talking about?

MR. EPTING: Yes, ma'am.

THE COURT: So there isn't any

arbitration clause other than the adoption in the

very small print of the AIA 201. That's the very

first time I have ever seen it done like that. We

have had a whole lot of debate about how big the

warning has to be and so forth and so on, but I

have never seen one that is exactly like this.

MR. EPTING: Judge, can I address that?

THE COURT: Sure.

MR. EPTING: The size of the print and

where it is on the document is wholly irrelevant

for purposes of the application of the Federal

Arbitration Act. That language only is necessary

if you do not have interstate commerce and you are

enforcing arbitration under the South Carolina act.

But the federal act applies to any agreement to

arbitrate.
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THE COURT: Well, of course this thing

references a South Carolina code.

MR. EPTING: Right.

THE COURT: That's what it references

as the arbitration provision. So if it's an

arbitration provision it's that. Certainly the

Federal Arbitration Act is applicable when it's

interstate commerce and most of these construction

contracts are held to be that. I'm just simply

making the observation that this is as thin a

notice to everybody. Of course SeaQuest is the one

who made the contract so they got certain

responsibilities in that regard. But what I am

trying to figure out is this: Let's say that we

agree you do have an arbitration clause. We have

got this statute that talks about staying things.

It doesn't waive anything. But it stays until the

right to cure procedures are followed.

And what I am trying to determine,

apparently this house rocked along without any fuss

about its construction until something else

happened to damage it and when they got into fixing

it I guess they discovered all these other things;

is that right?

MR. EPTING: That's essentially it,
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yes.

THE COURT: And but as I understand,

you all have not attempted to comply with the Right

to Cure Statute.

MR. EPTING: We have not sent anything

in writing, Judge, that's true.

THE COURT: All right.

MR. EPTING: That's true.

THE COURT: Let me hear from --

MR. EPTING: Judge, can I give you the

201?

THE COURT: Oh, certainly. I trust you

that's in there.

MR. EPTING: I marked it for you.

THE COURT: Thank you.

MR. DAIGLE: Your Honor, I don't have

much more to say other than Mr. Epting admitted

they haven't complied with the notice part of the

Right to Cure Statute and the Right to Cure Statute

specifically says in 40-59-830 that an action, a

civil lawsuit or arbitration proceeding shall be

stayed. The definition of the -- that

compliance --

THE COURT: What happens procedurally,

though, y'all say they can't possibly comply with
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it. They have attempted to at this point, but you

say hey, they can't really comply with this. So

the whole -- do you take the position they would

never be able to sue you for any construction

defects if this thing happens after the house has

been used for many, many years and they have a

calamity that they have got to repair, but they

have got to go back and give you a right to cure

after they have repaired?

MR. DAIGLE: Your Honor, if they can

comply with the statute then I am all for it. But

the fact is they haven't even tried yet and that's

why I made the point earlier that that may be an

argument for another day. If they can comply with

the statute, then this case should be allowed to

proceed. But until they have, this proceeding must

be stayed.

THE COURT: And what kind of time frame

do you see as the statute anticipating for the

notice and your attempt to remedy the defects?

MR. DAIGLE: The statute if you add all

the days that are specified in the statute comes to

I think about 55 days. But realistically, in order

to -- with everyone's schedule in getting

inspection done, I think 90 days would be a more

000371
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appropriate stay in this case to give everyone the

opportunity to comply with the statute.

THE COURT: What do you see as the

application of the Grazia case to this matter?

MR. DAIGLE: The Grazia case I actually

cited in my --

THE COURT: Yes.

MR. DAIGLE: The difference in that

case, that was a class action case. What the court

was trying to do was marry the Rule 23 class action

notice with the Right to Cure Statute because they

are in opposite. The Court did a good job doing

that saying that they can work in harmony and then

laid out the argument for that.

So, and Mr. Epting is right that the

circuit court was found in error when the court

struck the class action allegations in the

complaint. That that wasn't appropriate. So as

far as the motion to dismiss goes, it doesn't

really apply in this case. This isn't a class

action. That's what the Grazia case was talking

about.

But what Grazia does a really good job

is is going into the rights that the Right to Cure

Statute infers on the builders and on the claimant
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or Plaintiff in this case. And that is the

proposition that we're standing on.

THE COURT: Now, how do you see

arbitration playing into this? Why isn't he right

that this is an arbitrable contract and the first

thing that ought to be done is arbitrate?

MR. DAIGLE: Because the --

THE COURT: Does that stay statute talk

about arbitration?

MR. DAIGLE: Yes, ma'am, it does. It

says that the Right to Cure Statute stays all

proceedings including arbitration. That's in the

statute.

THE COURT: Um-hmm. But in practical

terms how do you see this thing as playing out? It

can't be a situation where he can't pursue any

claim against your client simply because a lot of

time has passed. Let's say he does give you a

complete list of everything that's wrong with the

house. You are not going to be able to cure it in

90 days. So where does it go from there?

MR. DAIGLE: From there if you walk

through the statute we would have the right to ask

for clarification on those issues. We have a right

to inspect those issues and then we have a right to
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offer to cure. And whether the Plaintiff takes

that offer or not is up to them. If they take the

offer then I think that we would be in agreement

and we could agree to continue to stay the case

pending the resolution of those defects.

But if we go through the statutory

requirements of notice of clarification, inspection

offer and then acceptance or rejection, then we

have complied with -- the statute has been complied

with and the stay would be lifted at that point.

THE COURT: And then what are you going

to do? Insist to be arbitrated?

MR. DAIGLE: We are arguing against

arbitration, Your Honor.

THE COURT: Why? I mean let's say they

comply and then the next stage is reached and the

suit had been filed. Stay is now lifted. You are

going to continue to oppose arbitration?

MR. DAIGLE: Yes, ma'am.

THE COURT: Why?

MR. DAIGLE: If you look at the

arbitration agreement we think they have waived it.

THE COURT: How have they waived it?

MR. DAIGLE: I can go into our whole

argument at this point if you like.
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THE COURT: Yes, I would.

MR. DAIGLE: Your Honor, if I can hand

up our -- if I can approach.

THE COURT: Um-hmm.

MR. DAIGLE: This is our motion -- not

our motion. This is our memorandum in opposition

to arbitration and from a -- to answer Your Honor's

question, your first question why do we not want to

arbitrate? Because we are the only ones on the

contract. The arbitration would be solely against

SeaQuest and there are 15 or so other parties named

in the lawsuit that would not be subject to

arbitration.

THE COURT: All right, sir. And so?

MR. DAIGLE: So in order to fully

litigate this case and get a proper result we think

all those other parties need to be part of this

case. That their presence is mandatory and

necessary in order to properly litigate this case.

THE COURT: Why so?

MR. DAIGLE: Because SeaQuest didn't

perform any of the work. We were acting solely as

general contractor.

THE COURT: That doesn't absolve you

from contractual responsibilities you have.
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MR. DAIGLE: Certainly not, but if you

look at the complaint we weren't sued under breach

of contract. We were sued for negligence. We were

sued for breach of warranty claims. We are not

even sued for breach of contract.

THE COURT: We have got a long

tradition beginning with Lane v. Trenholm Builders,

Kennedy v. Columbia Lumbar Company, et cetera, et

cetera, that well after and long after construction

has been done, particularly residential

construction, that general contractors continue to

have responsibility even when the matter -- when

the residence has been sold.

MR. DAIGLE: I agree.

THE COURT: For what some people call a

contort. A contractual obligation for having built

and a responsibility for negligence, et cetera, et

cetera. So that's the kind of action they have

brought.

MR. DAIGLE: It is -- I'm not arguing

otherwise. I'm not saying they couldn't have sued

us for contract. But they haven't and that's why

-- and all these other Defendants weren't part of

that contract anyway. They sued under tort

warranty. And in order to fully litigate this case
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and get the proper result for all parties, I think

we need to do -- all those parties need to be

present. Arbitration solely against the general

contractor, we have to go through this whole

process and then we would still have to litigate

this case because the Plaintiff has claims against

all these other Defendants and we have -- we being

SeaQuest have cross-claims against all Defendants

as our subs and material men as well as third-party

claims against two other subcontractors.

THE COURT: Let me ask you this: If

your contractual obligation is not what is at play

here, then what impact does that have on the Right

to Cure Statute?

MR. DAIGLE: I don't think it does.

THE COURT: The Right to Cure Statute

anticipates both suits and contract against a

contractor as well as suits in tort?

MR. DAIGLE: Yes, ma'am. It says any

action.

THE COURT: Um-hmm. So let's say the

Right to Cure Act is engaged in. Then your

contemplation is that the lawsuit would be tried as

a -- the lack of a better term, a Ryders v. Cypress

Trim Builders, et cetera, type lawsuit.
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MR. DAIGLE: Once the stay is lifted

from the right to cure then the litigation would

proceed normally. And if the Plaintiffs want to

move for arbitration against SeaQuest so be it.

That does not stop the case itself because they

still got claims against these other parties.

THE COURT: All right. And you say --

you argue that it's a waiver matter.

MR. DAIGLE: Yes, ma'am.

THE COURT: But the lawsuit that they

brought you say does not sue you for breach of

contract.

MR. DAIGLE: Does not.

THE COURT: Is that a necessary

prerequisite to enforcing their right to

arbitration in your view?

MR. DAIGLE: If I am understanding you

correctly, are you asking me?

THE COURT: Can a party demand

arbitration under a contract without suing the

other contracting party if it has disagreements?

MR. DAIGLE: They can, but there's a

test for it and we believe they fail that test.

THE COURT: What is that test? Are you

talking about the three part test you are
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discussing in waiver terms? Basically you argue

waived because of delay.

MR. DAIGLE: Correct. And then if

the --

THE COURT: Then you argue

contractually barred because of --

MR. DAIGLE: The test is actually

outlined in Section 2 on page 6. It's the Zabinski

case.

THE COURT: Um-hmm.

MR. DAIGLE: It says our Supreme Court

has noted the following test has been used to

determine whether a particular tort claim falls

within an agreement or contract to arbitrate. The

test is based on a determination whether the

particular tort claim is so interwoven with the

contract that it could not stand alone. If the

tort and contract claims are so interwoven both are

arbitrable. On the other hand, if the tort is

completely independent of the contract and can be

maintained without reference to the contract the

tort is not arbitrable.

That's the test. And clearly these --

Mr. Epting felt so highly of his tort and warranty

claims that he didn't even bothering filing breach

000379
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of contract claims. He doesn't need it. These

tort and warranty claims stand on their own and his

well drafted complaint shows that.

THE COURT: Mr. Epting -- excuse me.

Yes, sir.

MR. LACOUR: If the Court please, Your

Honor, Andy Lacour. I represent one of the

subcontractors. If Your Honor intends to reach an

arbitration issue I would like to be heard either

now or after Mr. Epting. We are a tier below the

parties to the agreement.

THE COURT: Well, it's all on the table

right now because that's the nature of these

motions that are pending. So, yes, you may be

heard. Your name is?

MR. LACOUR: Andy Lacour. I represent

one of the subcontractors, Your Honor who is --

THE COURT: Which one?

MR. LACOUR: -- the installer of the

fireplaces and chimney flues. Not the chase, not

the structure, but the metal flue that connects the

fireplace inside the house with the sparker at the

top of the chase. But it's not clear, Your Honor,

at this point exactly the breadth of the Plaintiffs

motion to compel. It doesn't -- the motion that
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they filed says -- asks the Court to enforce the

agreement between the parties according to its

terms. My client as a subcontractor is not a party

to that agreement, is not a party to any agreement

to arbitrate. So while there may be an agreement

between the owners and the contractor SeaQuest that

incorporates the AIA 201 and contains an

arbitration agreement in those general conditions,

we will leave the enforceability to them to argue;

we are not a party to that agreement.

We are not bound by that agreement in

any way. And the last time I was before Your Honor

was April 16th, '13 and the Supreme Court on a case

called Cape Romain Contractors v. Wando E. And

what we are about to figure out is whether I

learned anything as a result of Your Honor's ruling

in that case. But I have handed up --

THE COURT: Certainly.

MR. LACOUR: -- three things. I have

got a copy of that case. I have got one provision

from -- if I may approach.

THE COURT: Please.

MR. LACOUR: One provision from that

general conditions document. And one copy of a

portion of our state act. Your Honor touched on
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all three so far, but not to the depth we need to

look for the subcontractors. The first thing is

that in the Cape Romain case what was said was

three key things. First, arbitration is

contractual in its nature. Secondly, it is

available only when the parties have agreed to

arbitrate. And third, the courts must enforce the

agreement according to its terms including with

whom a party has agreed to arbitrate a dispute and

the rules to be applicable whatever they have

agreed to.

The fourth thing they said citing Bolt

Information Services, a U.S. Supreme Court case,

Your Honor, y'all pointed out to me at that time

that the FAA confers that no right to arbitrate.

Federal act does not contain a right to arbitrate.

It only gives a party to a contract to right the

seek the assistance of the courts for an order to

proceed in accordance with the agreement.

So that brings us down to the second

thing. If you will turn in the document I handed

up behind the Cape Romain case, there is a single

page at the bottom, is page 23, of that AIA 201.

Paragraph 4.6.4 and its entitled limitation on

consolidation or joinder. And you have to read
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this paragraph very carefully because the

architects cover a lot of ground in these general

conditions, most of which is for their protection

and not ours. The first paragraph addresses the

joinder with the owner and the architect and the

architect's subconsultants and employees. And that

first sentence only addressed those parties and

that's not applicable here.

The second sentence talks about other

persons substantially involved in common questions

of fact or law. Which sounds like it might apply.

But its presence is required to afford a complete

relief.

Well, in this case, Your Honor, first

of all, there's not any reason why complete relief

cannot be afforded to the Plaintiffs against

SeaQuest. In other words, there's no compulsory

counterclaim that has to require the Defendant to

join another Plaintiff, another person on the

Plaintiffs side in this case. Cross-claims are

always permissive. And so you have to read a

little further down. You find out that other

person has to consent to the arbitration as to the

claims to be arbitrated and as to the entities with

whom they have agreed to arbitrate.
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And then the final sentence in

paragraph 4.6.4 makes it clear that other

agreements to arbitrate with an additional person

or entity duly consented to by the parties to the

agreement shall be specifically enforceable.

There's nothing in this paragraph that says parties

who have not agreed to arbitrate somewhere can be

joined. That's why it starts out and called it a

limitation on consolidation of joinder.

So I am saying if properly read and

properly applied, no subcontractor who has not

agreed someplace somewhere to arbitrate can be

forced to join this arbitration. Because 4.6.4

only says people that have agreed and consented to

join. So no agreement can be forced.

In other words, specific performance

can only be had for those who signed on. You can't

specifically enforce a contract against somebody

who is not a party to it. As far as the state

statute, that's the third document in the package I

handed up which is the joinder provision of the

statute. The state statute, so assuming we are not

under the FAA, assuming we are under the state

action, and all those issues that I'm really not a

party to, the question is can you join somebody who
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has not agreed to arbitrate under the state act?

The answer we believe is no.

Because first of all, you have got to

be an entity subject to service of process. Well,

my client would be so that's not going to bar it.

The next one would be complete relief cannot be

afforded to those already parties to that agreement

to arbitrate. And again as I said already,

Plaintiff can have complete relief against SeaQuest

without the subcontractors.

And SeaQuest can have complete relief

and air all its defenses without the

subcontractors. If it wants later an indemnitory

contribution of the subcontractors it can do it

later. It doesn't have to happen all in one

arbitration. So we are not required there.

And then the third point is or the

entity claims an interest in the subject of the

action. Well, we don't. We are just the sub that

worked on it. We don't claim like a mortgage

holder or a partial owner or a member of an LLC to

have any rights. So even under the state statute I

don't believe joinder would be appropriate. That

might be an issue that really gets addressed by the

arbitrator, not by this court, but the reason I
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didn't want to miss my chance to speak is if you

are going to go there, Your Honor, I don't believe

your order should include the subcontractors for

those reasons. Thank you.

MR. DAIGLE: Your Honor, I think I

misspoke earlier. I misunderstood a question you

asked. You asked if the failure to bring breach of

contract claim prevented you from compelling

arbitration. I believe it does because the Court

enforces arbitration provisions like any other

contract. And I believe that's addressed in the

Zabinski case. If there is no contract before the

Court there's nothing for the Court to enforce.

So I think that suing under the breach

of contract which includes the arbitration clause

is a condition precedent to demanding arbitration

once the lawsuit has been filed.

THE COURT: Well, that wasn't exactly

my question. My question was if you have got a

contract party and it has an arbitration clause in

it, you can demand arbitration, can you not?

MR. DAIGLE: You can.

THE COURT: And I assume that's what's

been done here.

MR. DAIGLE: No arbitration has

000386



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

34

demanded, Your Honor.

THE COURT: Well, they brought a

lawsuit asking that arbitration be compelled.

MR. DAIGLE: The lawsuit doesn't

mention arbitration. What they did is they moved

-- after they filed their lawsuit they waited four

months or three months or however long it was, and

then filed a motion with this court to compel

arbitration. They never gave us notice of

arbitration, never demanded from us. They demanded

arbitration from the court. There is not a

contract before the Court. There is contract

before the Court for the Court to enforce an

arbitration provision.

THE COURT: Where does this -- I will

get to you in a second. Where does this matter

stand between the two of y'all as far as the

contract is concerned with respect to the statute

of limitations?

MR. DAIGLE: We haven't done any

discovery in this case, Your Honor, so I can't

answer that.

THE COURT: Mr. Epting.

MR. EPTING: Judge, you are doing a

very good job of pulling back all the layers here.
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There probably wouldn't be a statute of limitations

problem if this was dismissed, but it will be a

statute of repose problem.

The second thing that is going on is

the Defendants want to get this in some sort of

position in which something is appealable. And

while that may exist no matter what the Court does,

that's another level that's going on.

One of the questions that you asked is

okay, so you're saying that since this poor fella

when you wouldn't fix this house went out and fixed

his house that he now can never ever sue you

because you don't have the right to cure that you

wouldn't work with him to start with.

And so what I think the proper

analysis, Judge, would be you would ultimately end

up in some sort of spoliation analysis, was that

really the party's intentions or does this

person --

THE COURT: Why didn't you sue them in

contract?

MR. EPTING: Your Honor, probably an

oversight. No other reason and I would move at

this time to allege a breach of contract action,

but I don't think Your Honor has anything to do
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with the place we find ourselves in arbitration.

Doesn't have a thing to do with that. And so as I

am thinking this thing through, Judge, I agree with

Mr. Lacour, we are not trying to enforce

arbitration as to any of the subs.

But what I would say, Judge, for your

edification, there are likely very good arguments

that the general contractor is going to have as to

many of the subcontractors because while we don't

have these subcontractors, if the subcontracts

incorporate the terms of the general contract then

there's going to be an arbitration provision and no

doubt that will be some argument that will be made

at some other date.

But we simply because of the cost and

the expense thought we don't need anybody but the

general and let's go forward with the general. And

let's ask the Court as to us to stay the litigation

with the subs. I really do think --

THE COURT: But there are a whole lot

more Defendants listed in here than just SeaQuest.

Has that been done by a third-party complaint?

MR. EPTING: No, ma'am.

THE COURT: You sued all the subs as

well.
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MR. EPTING: We had to, Judge, because

of the statute of repose. The intent of this

statute, Judge, was I think the court in Grazia

says intent is to promote settlement. It has

created a host of problems. This being one of

them. But one of the questions that's never been

answered. I still come back, Judge, under Primer

Paint, Moses H. Cone and Dean Witter, this Court's

obligation is purely to determine is there an

arbitration provision. And if there is, to move it

to arbitration. And every other thing, procedural

questions of arbitrability, compliance with

statutes, is for the arbitrators.

THE COURT: Well, they say your right

to do that is completely dependent on whether or

not you sue them in contract. And if you do not

sue them in contract then the contractual provision

requiring the matter to be arbitrated doesn't

apply. That's what we are trying to argue.

MR. EPTING: I think I can, Judge, with

a little research, I think I can pretty well --

THE COURT: Well, there is one thing

for sure. None of the nursing homes suits would

ever be arbitrated if that were the case because

most of them are not suits on the contract. They
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are tort suits against the nursing home. That's

one very deviling area where now Congress has

stepped in and taken a different approach to the

arbitrability of the courts in the nursing home

area. Since it's saying that you can't contract

away certain rights and particularly vulnerable

people. I don't know how that would play out in

this context. We have got some cases including

some that have very recently been published where

certain writers have taken the position that the

tort, Kennedy v. Columbia Lumbar Company type cases

if they are outrageous enough trump the arbitration

provisions.

So the Court is still looking at

arbitration as a pretty strongly enforced right no

matter whether the suit that arises from it is a

suit in tort or suit in contract. I don't know

what the answer to that is.

MR. EPTING: Well, I think, Judge, I

can certainly provide you with cases, but you can

see with collective bargaining agreements where

there is a provision to arbitrate with suits that

have nothing to do at times with the contract

having --

THE COURT: Well, I believe you are
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going to have to get a little more focused into

residential construction.

MR. EPTING: All right. I think I can

do that. But at the end of the day, Judge, we are

looking at trying to find a solution that doesn't

break my client. He had to pay to fix all this.

He had a statute of repose. I didn't want to add

all these people. But had I not then there would

be the argument that well, these are the people who

are really responsible, not the general. I don't

believe that. And so then those people go by the

wayside.

THE COURT: Do you think there's a way

to protect -- the argument seems to come, and I

won't speak for Mr. Daigle, so if I am not reciting

your position correctly, I want you to correct me,

Mr. Daigle. But I get the impression that they're

not taking the position that somehow participation

in the right to cure provisions and a stay in that

regard is going to affect your -- affect by itself

a waiver of your arbitration rights. They argue

waiver for different reasons, but the participation

in the provisions of the Right to Cure Statute is

not going to in and of itself deprive you of your

right to insist if you have a right to insist on
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arbitration. Am I right about that?

MR. DAIGLE: Yes, ma'am. We are not

going to use the compliance with the Right to Cure

Statute as any waiver argument.

THE COURT: Right. I sure got to go

back and study the Right to Cure Statute, but if it

applies then that's just a hurtle to be jumped over

with a small period of time involved. From your

standpoint it may seem like a big delaying tactic

on the part of the Defendant. But my bet is that

no circuit judge, myself or anyone else, would

tolerate any lengthy period of trying to delay this

whole thing. The right to cure is pretty thinly

appropriate for something where you have got

construction long ago, a completely independent act

that brought all the problems out in the open, but

if the statute nevertheless requires that hurtle to

be jumped, I don't see that as having any

long-standing effect on your ability to litigate

these properly.

MR. EPTING: Judge, I don't think it

has a thin meaning. My objection is not to another

30 or 60 days of delay. Never has been. It was

just I was sure -- in this case, Judge, we sued in

April. Because of everybody, many of these

000393
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companies are out of business, we didn't get

service on everybody until the end of June. We

filed our motion, we took no other action in this

litigation. We filed our motion right after.

THE COURT: I understand they are

simple placeholders and although Mr. Lacour and I

think others will make some argument on behalf of

subs, your main battle is SeaQuest and you want to

get this thing postured in such a way that you can

have your day in court, some court, either an

arbitration panel or the circuit court, to discuss

whether they are to be held accountable for what

you allege are construction defects.

MR. EPTING: Judge, again, trying to

say the practical thing, I absolutely do not mind

sending out this notice and they can come over next

week if they want and look and everything. I would

ask that this Court take -- continue its

jurisdiction over the issues that are pending

before you. And if we get back here I still want

to try to convince you. I may have done that

voluntarily. I really do think, Judge, under the

supremacy clause if there is an arbitration

provision and the FAA applies, this Court's

jurisdiction really would be limited to there is an

000394
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arbitration provision, you go sort this out.

Because what I don't want to do, Judge, and where

my head is in all of this, is get back here and all

of a sudden we have gone from the statute to

spoliation issues and now we are in substantive

affirmative arguments that should be in front of a

panel.

THE COURT: I understand. Now, before

I come back for some remarks by Mr. Daigle I notice

there are some other attorneys present and I assume

that all of you are representing subcontractors, am

I right?

MR. WATKINS: Yes, ma'am. Tre Watkins

here on of behalf Jerry's Tiles and Marble. And

there are a number of other folks in the room.

THE COURT: How about we recite who

else is here and who they represent?

MS. NETTLES: I am Sam Nettles, I am

here for New South Construction Supply.

MR. JOHNSON: Matt Johnson. I am here

for third party Defendant Sealtight of South

Carolina.

UNKNOWN SPEAKER: I am here on behalf

of Benzenberg Custom Cabinets.

MS. DYER: Davi Dyer, I am here on
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behalf of the termite control company.

THE COURT: All right.

MS. STEPHENS: Shanna Stephens, here on

behalf of Coastal Plumbing and Gas.

THE COURT: So you have got a number of

subcontractors here and basically the battle is

joined at this time on an issue Mr. Lacour has well

outlined. Your contention is that you are not

involved in any arbitration battle. And whatever

battle you have will be a battle fought at a later

time either by cross-claims against you by the

general contractor as well as claims in what I call

contort negligence claims against you by the

Plaintiff; is that right, Mr. Lacour?

MR. LACOUR: Yes, ma'am. I would think

Your Honor could stay those claims pending whatever

happens, however the other parts of this case go

forward.

THE COURT: That's what I would be

inclined to do.

MR. EPTING: That's the motion I filed,

Judge.

THE COURT: Ordinarily you wouldn't do

that because finances of subcontractors take all

kind of twists and turns if you don't move on with

000396
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adjudicating their liability. This construction is

so old relative that I don't know that stay is

going to make it more or less likely, but either of

the main parties can successfully pursue claims.

So I think for all of the subcontractors one thing

that ought to be done is to stay matters regarding

your liability until this first battle is

adjudicated which is A, what the forum is and B,

what kind of rights are had under the statute to

begin the proceedings with the right to cure.

So I can assure you that in the midst

of all this we will do something that suits all of

the subs in that way. Do I hear any objection to

proceeding in that way?

MR. LACOUR: No.

THE COURT: We will be sure that's

done. And, Mr. Lacour, thank you for articulating

the subs position and we will try to be sure that

that is taken care of in any order this court

passes.

MR. LACOUR: Thank you, Your Honor.

THE COURT: Mr. Daigle, certainly I

want you to have the chance to make any concluding

remarks you want to with respect to Mr. Epting.

But one thing that I hope you might cover is how
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this thing can practically proceed. One of the

things motion judges are supposed to do is tee this

thing up that so whoever tries it can proceed in an

orderly way. You are insisting on right to cure

and I have obviously got to study that statute a

little bit to decide its applicability in this

situation. But Mr. Epting hasn't really advanced

many arguments about the right to cure. He simply

says arbitration trumps everything. And you have

taken the position that is -- the statute covers

everything including arbitration if it should be

available, but you have further taken the position

that arbitration is not available because they

aren't suing in a breach of contract and I find

that unusual in that so many arbitratable matters

involve not a suit on the contract itself, but a

claim against the party who contracted to resolve

all claims by means of arbitration. So as you sum

up, how about cover those issues that I have

outlined.

MR. DAIGLE: Yes, ma'am. One thing I

did want to address real quickly. Mr. Epting said

they were looking for a solution that won't break

the bank here. That's exactly what the purpose of

the Right to Cure Statue is. That is set forth in
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our motion. That gives everyone an opportunity to

look at problems and make offers.

THE COURT: Well, ordinarily that would

give me great comfort. I am a little discomforted

and maybe this is simply a matter you had to do it

in the pleadings, but won't necessarily govern your

clients conduct. But you took a pretty strong

position in your papers that right to cure can

never even get off the ground because this is such

an old construction, that they have already made so

many repairs you could never get back to square one

to figure out what are construction defects. I

mean is that going to be what you say?

MR. DAIGLE: I made that out of an

abundance of caution. The reason I did is because

we have done zero discovery in this case. I don't

know what pictures, videos, anything that they have

retained concerning these defects.

THE COURT: This stay would be a stay

of discovery as well. You wouldn't be resolving

this matter by using discovery.

MR. DAIGLE: That's correct.

THE COURT: The decision is that the

Right to Cure Statute is where we are right now.

You won't be spinning your wheels with a whole
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bunch of expensive discovery and that kind of

thing. You will be getting together and giving

after Plaintiff gives you the outline that the

statute anticipates, am I right?

MR. DAIGLE: You are absolutely right,

Your Honor. There will be no depositions, but what

we can ask for pursuant to that statute is

clarification. I was hoping Mr. Epting would

provide pictures, reports.

THE COURT: I'm sure to the extent he

has it, that's what he will do, but keep in mind

that what you don't have you can't give.

MR. DAIGLE: No question.

THE COURT: And what I don't want to

see is to have all my friends in the Charleston

bench and the clerk's office have this thing linger

around and say you have to go back and jump on this

again. It's all falling apart. So I would hope

there would be some spirit trying to see whether

this Right to Cure Statute is the vehicle and if it

is not, then is the vehicle arbitration, some

vehicle here, unless the whole suit can be

dismissed for some other reason that you all have

not propounded at this time.

MR. DAIGLE: I agree with that.
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THE COURT: Okay. Now, with those as

preliminary remarks do you have anything else you

would like to say in summary?

MR. DAIGLE: Not in summary, Your

Honor. I believe you asked me how practically this

case would proceed. Again, my hope is that we

could agree through the right to cure process 60,

90 days, whatever it is, and get an understanding

what these issues are and my client may be in a

position to want to with wrap this thing up if both

sides are reasonable. I don't know the answer to

that question yet. That's the point of the right

the cure, to go through the process. Like you

said, there is not going to be any discovery. It's

going to be relatively quick.

THE COURT: Very good.

MR. DAIGLE: After that my

understanding is that that complies with -- the

right to cure stays everything else. I have no

problem with Mr. Epting's proposal this Court

retain jurisdiction over the other outstanding

motions in this case pending the stay. After the

stay then we would be in -- this Court would still

have jurisdiction over those pending motions.

Moving forward, though, we believe the vehicle for
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this case is through the circuit court, not through

arbitration. We made some arguments that I can

walk you through if you would like to about why we

don't think arbitration in this case is applicable.

Specifically they haven't even demanded it yet.

And there's some time restrictions in the contract

that specifically talk about when arbitration can

be demanded and all those time limits have expired.

They can no longer demand arbitration pursuant to

the contract because the contract itself says it's

too late. So that would be another argument.

And so like with any other construction

case I think that this case should go through the

circuit system and the majority of these get

settled in mediation anyway.

THE COURT: Counsel, here is what I

will do. I will look at this and either I or my

law clerk will be in touch with all of you that I

have got contact information for to let you know

first of all, what the determination is about the

right to sue -- I mean the right the cure. That

really is where you start. And then whether I can

now also make a determination about the right to

insist on arbitration by Plaintiff. And I will

look at those two things and then the rest of these
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motions.

If I -- one of the options available if

the right to cure is determined to be applicable is

to simply hold jurisdiction and recess on the rest

of these motions until some type of cure has been

reached and I might well set a time for that in the

order. Which would be subject of course to

revision and expansion if the parties are making

progress, et cetera.

So I'm going to look at all that. I

will let you know quickly. Here is what I would

like counsel who have attended to do. Would you be

so kind as to circulate amongst you a note pad that

gives your name, your e-mail and the party you

represent so that I can be sure that all of you

receive notification. Some of these parties that

are named have never been served and so forth.

MR. DAIGLE: I have an easier way to do

that, Your Honor. I have an got e-mail

distribution list in my office.

THE COURT: If you would send that to

JToal@sccourts.org with a copy to

Awearing@sccourts.org. And to CC Leonard, our

deputy clerk who takes care of the motion roster.

MR. DAIGLE: Your clerk is
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A-W-A-R-I-N-G.

THE COURT: Waring like you

Charlestonians say. Very well. I think that

concludes what I can do today. Thank you very

much.

MR. EPTING: Judge, would you give me

-- I have not seen this waiver brief. Would you

give me a few days to respond to the brief?

THE COURT: SeaQuest?

MR. EPTING: The SeaQuest brief.

THE COURT: Let's say this. I will

give both sides until next -- subs, you don't need

to worry about it since we got a battle going on

between the principals right now. But each side

will have until next Wednesday to submit any

further written material you would like to submit

about the matter. I am not going to go through a

whole bunch of received, reply and so forth, but

just each side submit anything you think is

pertinent further than what has been submitted.

MR. DAIGLE: Yes, Your Honor.

THE COURT: Then I will delay telling

you what I am going to do until I receive that. I

will let you know before next week is out what the

Court's decision is going to be. Very good.
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(These proceedings were concluded at

11:31 a.m., October 13, 2016, Charleston County,

South Carolina.)
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THE COURT : This is McIntire V . Seaquest . 

All right . Who -- let ' s just get started with some 

introductions . There ' s so many people he re that 

if you ' re not actual l y going to argue today , I ' m going 

to ask that -- so we don ' t ta ke up time introduc ing --

I think we ' re all recorded so , you know , for purposes 

of -- we ' re all being recorded , so for purposes of 

making a mere appearance on behalf of your client noting 

your presence , I thin k we can waive al l that today . 

Who ' s ac tually argu ing today? 

MR . DAIGLE : Your Ho nor , I ' ll be arguing on 

behalf of Seaquest . I think Mr . Rannik will be arguing 

on behal f of the Pla i ntiff , and I ' m not s ure who ' s going 

to be arguing on behalf of t he subcontractors . 

THE COURT : Okay . 

MR . DODDS : Good morning , Your Honor , 

and may it please t he Court . I ' m John Dodds . 

I rep resent Defendant Jerry ' s Tile and Marble . Andy 

Lacour and some of the attorneys for the subcontractors 

may chime in from time to time . But for the Court ' s 

convenience , I ' ll be arguing on behalf of the 

subcontractors in opposition of the motion . 

THE COURT : Okay . All right . So who ' s --

let ' s see . 

MR . DAIGLE : Your Ho nor , it ' s my ---

2 
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THE COURT : It ' s you r mo ti on , r igh t ? 

MR . DAIGLE : Yes , Yo ur Hono r . Jason Daigle 

f o r Seaquest . Seaquest a n d t he Plainti ffs filed a join t 

mot i o n . And so we -- at t h e r eques t of J ud g e Young , 

and so I t h i nk t h a t we s hould p r obably go firs t . 

THE COURT : Yeah , go a head . 

MR . DAIGLE : And , Yo ur Hono r , j u s t by wa y 

o f backg round , Jason Daig le . I r epresent Seaquest , 

who i s t h e gene r al cont r ac t or on a sing l e fami l y 

res i de nce constru c ti on pro j ect . Th e Mcintires owned 

t hat p r o j ect , a nd are r epresented b y Mr . Ra n nik . 

What h a p pened in th i s case i s t h a t they 

fil ed t he Plain ti ffs filed a con s t ruction defect 

c l a i m a g ainst Seaquest as t he ge neral cont r ac t o r 

and the n a ll of t h e ir s ubcontractors , and t hen Seaques t 

fil ed cross - claims aga inst a ll t hose subco n tracto r s . 

Ve r y ear l y i n t he li tig a ti on , we fil ed 

a motion t o stay and/ o r dism i ss , p u rsuant to t he Right 

t o Cu r e Ac t . Th e Pl a i nti ff s the n f iled a mo t ion 

t o compel a r b i t r a t ion . An d t he o n l y othe r mo ti on 

t hat was fil ed was b y Red Bay Co n trac t o r s , wh o f i led 

t he same mot i o n to stay or mot i o n to d i smiss t hat I did . 

All o f t hose mo tions were hea r d a t one time 

by Justice Toal back i n 201 7 , I believ e , wh e n she 

was sitting i n circu i t cou r t . We argued t hose motion s , 

3 
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and J ustice Toal granted my mot i o n t o d i smiss t he case . 

She de n ied the Plaint i ffs ' mot i o n to compel arb i t r ation , 

and she rende r ed Red Bay ' s mot i o n moot . And t he r eason 

she did t hat i s because i n he r o r der she dismissed 

t he e n tire case . And i f you l ook a t he r order -- t h a t ' s 

one of t h e exhibi t s to o u r mot i o n . 

THE COURT : All r i ght . Let me s t o p yo u 

r i ght t here . 

MR . DAIGLE : Sure . 

THE COURT : All r i ght . So yo u are seeki n g 

t o hav e me c l a r ify an o r der t hat Ch ie f Justice Toal 

ente r ed somet i me ago? 

want I can 

Go ahead . 

MR . DAIGLE : No . 

THE COURT : Okay . 

MR . DAIGLE : So when , you know -- i f yo u 

THE COURT : I ' m just stati ng my conce rn . 

MR . DAIGLE : No , no , n o , i t ' s n o t that . 

So we kn ow what t hat motion says . And , in fact , 

t he Supreme Co urt -- not t h e Sup r e me Cou r t , I ' m so r r y 

t he Co u r t of Appeals r eversed that . So what -­

procedu ral l y , wh y we ' r e here i s the Pl a i ntif f s appealed 

t he g r a nt ing of t hat o r der , wh i c h dismi ssed t he case , 

and de n ied their mot i on to compel arb i t r ation , okay? 

4 
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The Supreme Co urt -- the Court of Appea l s reversed 

and r e manded i t . The r eason we ' r e here i s because 

a ll the subcontrac t o r s t h in k they ' re out of t he case . 

So t h is case was r ema nded back to t he 

c ircuit cou r t , a n d so what we ' r e asking i s for , Yo u r 

Hono r , t h e c ir c u i t cou r t to effective l y in terpret t h e 

rev e r sal and r e mand i ng of t he case t o c ir c u i t cou r t . 

Seaquest and t h e Pl ai n ti ff s do n o t believe 

t hat a ny o f the subcont r ac t ors a r e ou t of t h is case . 

All the subcontrac t o r s believ e the y are o u t o f the case , 

and so t h a t ' s wh a t we ' r e as ki ng . Th is i s n o t a Rule 

59(e) mo t ion ; t h is i s not a Ru l e 60 mot i o n . 

This is a motion that we filed a ft e r we had 

a stat us confe r e nce wi t h Judge Yo un g , and n o one co u ld 

ag r ee o n anythi ng , 

and let t he act ual 

so he said , yo u guys file a motion 

the sitt i ng j udge for t he ci r c u i t 

cou r t decide i t . So , that ' s why we ' re he r e , t o 

dete r mi n e whether t he r eversa l of Just i ce Toal ' s o r der 

by the Court of Appea l s keeps all o f the s ubcont r actors 

in the case . 

And le t me tell you how we get here . 

So whe n J ust i ce Toa l f i led t h i s order , she s t ated 

in the orde r that Seaquest ' s motion t o d i s miss , okay 

t he only one that she ru led on was my motion and 

granti ng t hat , a n d then deny i ng t h e Pla i ntiff ' s motion 

5 
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to compel arbitration . So , she said Seaquest ' s motion 

to dismiss , which calls for a complete dismissal 

of the case , is granted , okay? 

She then goes on to say that this case 

is dismissed in its entirety . That was the only thing 

that was granted ; that was the only motion that was 

granted in this case . And also in that order she denies 

the Plaintiffs ' motion to compel arbitration , and she 

rules that Red Bay ' s motion is moot , okay? 

The Plaintiffs then appealed that . 

They appealed and the -- their appeal is attached 

as an exhibit to our motion also . In that notice 

of appeal , which was timely filed , it says Plaintiffs 

appeal the order of the Honorable Jean Hoefer Toal , 

dated January 17 , 2017 . So , they appealed that order , 

which dismissed the whole case , right? 

So , this case went through the appellate 

process , and it turns out that the Court of Appeals 

sided with the Plaintiffs on the matter . And what they 

did is they reversed Justice Teal ' s order and remanded 

it to the state court -- I ' m sorry , to the circuit 

court , and in doing so , granted the Plaintiffs ' motion 

to compel arbitration , okay? 

So the Plaintiffs -- I ' m sorry -- the 

subcontractors , everyone except for Seaquest , believes 

6 
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t hat tha t order was not appea led as t o them . So they 

be lieve t hat since the Plaint i ffs failed to appeal 

t he order as to them , they are o u t of the case , and they 

have been out of t he case since 31 days after the order 

-- Justice Teal ' s orde r was entered . 

We believe t h a t i s incorrect ; t h e Plaintiffs 

be lieve t hat is incor rect . And the reason why i s 

because t he only orde r tha t was granted was appealed . 

All the subcontrac t ors believe they got o u t o f this case 

on that orde r because , in fact , J u s tice Toal sa id the 

case is dismi ssed in i ts en tire ty , which t hey believe 

included t hem , t h e subcont racto r s . 

The Pla i nt i ffs t hen appea l ed tha t orde r . 

And so what they appealed was the dismi ssal o f the 

ent ire case . But somehow t he subcon t ractor believed 

t he re ference to t he entire case i n t hat context doesn ' t 

apply to t hem . They want t o have i t both ways . 

Ei ther the appea l -- ei t her the dismi ssal 

of the en tire case i n i tially applies to them . 

And if that ' s the case , t h e appeal o f the e nti re 

d i smissal of the ent ire case necessar ily has t o apply 

t o them. They don ' t get to say tha t they ' re included 

in the dismi ssal but not inc l uded in the appea l , okay? 

There ' s not -- t hat is a completely 

cont r adic t ory argument a nd goes against all common sense 

7 
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to say that the entire case applies to them on one hand , 

but the entire case doesn ' t apply to them on the other 

hand . The appeal , in fact , was -- the other argument 

that Plaintiffs had -- I ' m sorry , the subcontractors 

have is that the appeal was not served on them . So the 

appeal was actually served on them . And if you -- this 

may be something Mr . Rannik can address better than 

I can . 

But if you look at Exhibits D and E of our 

reply memorandum , there ' s an e - mail from Mr . Rannik ' s 

legal assistant , Angela Gross , serving the notice 

of appeal on all of the Defendants and asking them 

if they wou l d like a copy via U . S . mai l , and she would 

be happy to do that . There ' s also a notice -- I ' m 

sorry , a proof of service also filed by Ms . Gross that 

says that she certif i es that she served the Appellants 

notice of the record the Appellants notice of appeal 

on counsel of record for the Defendants . 

The Defendants in this case are all of 

the subcontractors . The appeal was -- it included 

al l of the Defendants . It was served on counse l 

of record for all of the Defendants two different ways . 

And the idea that they didn ' t have not i ce of this 

is also just not proper . 

In going through the hearings on this , 
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s pec i fical l y , t h e one wit h Judge Young , whe n we had 

a stat us confe r e nce to see i f we could f igu re out where 

t h i s was go i ng , h e replied t o all o f us , a nd t hat e - mai l 

is also a ttached t o ou r mo t ion . He s pec i fical l y says 

t hat he contacted Just i ce Toa l about t h i s to get her 

t houg h ts on how t h is sho u ld play o ut . 

She said -- s h e l ooked a t the Moore v . No rth 

Ameri can Van Lines case , wh ich said , "Generally , 

a r eve r sal of t h e j udgme n t on appeal had t h e e f fect 

o f vacating the j udgment and l eav i n g t he case standi n g 

as i f n o j udgme n t had bee n rende r ed . '' Judg e Young t hen 

goes o n t o say , i n my opi n ion , t hat leaves a n y c l aims 

aga i nst t he subcon t ractors a live . 

This is whe r e t he stic king poi n t , I thi nk , 

is goi ng t o be , is t hat t here "s no quest i o n t he Co ur t 

o f Appeals r e v e r sed Justice Teal ' s orde r . Th e v e r y 

fir st t h ing they did i n t heir opi n ion i s r e verse t hat 

orde r . Once that orde r is rev e r sed , t he case i s 

e f fecti vely un-dismi ssed . The o r der sa i d t h e entire 

case is dismi ssed . Once t hey r e verse that , t he entire 

case is no l onger d i smi ssed , and t h a t i ncl udes the 

subco n trac t o r s , all rig h t . 

The o t he r thi n g t hey did was r e mand i t to 

c ircuit cou r t , g ran ti ng t h e o r de r to compel arbi t r ation . 

But that orde r was just -- t he a r bi t rat i o n was just 

9 
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between Seaquest and the Plaintiffs . There ' s no 

arbitration clause with the subcontractors , so we ' re not 

making an argument on that . 

Where t he issue is , is the subcontractors , 

for some reason , believe that the order was not appealed 

as to them . The Plaintiffs appealed t he only order 

t hat was issued in circuit court , in the lower court . 

They appea led -- the court d i smissed the case i n their 

entirety , the Plaintiffs appealed that order , which 

necessarily appealed the dismissal of the entire case . 

There was no me chan ism whatsoever for 

t hem to appeal as to each individual subcontractor , 

or individua l Defendant , because the only motion 

t hat was granted was Seaquest ' s motion , was my motion , 

and so that was the only me chan ism . The only order 

t hat could be appealed was appealed . 

There ' s 

for all these other 

you can ' t go and make an appeal 

there ' s really no ne cess ity of 

making an appeal to all these individua l subcontractors 

when the only order that was entered was appea led in its 

entirety . 

THE COURT : Let me , you know -- just keeping 

in mind , you know , we have a time slot , and it ' s 11 : 00 . 

And all of your memoranda and everything , exhibits 

attached , are fully incorporated for p u r poses of the 
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record . I would like to personally hear , sort of , 

from the subs . I ' m curious if they have some arguments 

they would like to make to really drive it home . 

Obviously , their memorandum as well is fully 

incorporated , you know , and reviewed those . But anybody 

really want to tell me what they ' re re l ying on? 

Sort of , you know , the absence of specificity . I mean , 

tell me what ' s the argument here? 

MR . DODDS : Thank you , Judge . Again , John 

Dodds on behalf of Jerry ' s Ti l e and Marble . Your Honor , 

Judge Toal ' s May 2017 order dismissed this case in its 

entirety . That dismissal encompassed all claims being 

asserted in the lawsuit , which included the Pla i ntiffs ' 

direct claims and Seaquest ' s cross-claims against the 

subcontractors . 

Plaintiffs filed a notice of appeal , 

but they on l y named Seaquest as a respondent to the 

appeal . The Subcontractor Defendants were never named 

as respondents , they ' re not listed as respondents 

in the caption , they were never served with the notice 

of appeal wi thin the deadline , nor were they served 

with any appellate briefs . The Subcontractor Defendants 

did not participate i n the appeal . 

In the very first page of Seaquest ' s 

appellate brief states , '' On April 8 , 2016 , the Mcintires 
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commenced this action against Seaquest as well as 

a number of subcontractors and material suppliers , none 

of whom , however , were made respondents to this appeal . '' 

The issues framed on appea l only dealt with 

the enforcement of the arbitration provision in the 

Plaintiffs and Seaquest contract and the arbitrability 

of the South Carolina Right to Cure Act in the circuit 

court . 

It was never argued on appeal that the trial 

court erred in dismissing the Subcontractor Defendants , 

nor is the dismissal of the c l aims aga i nst the 

subcontractors even addressed at all . The un-appealed 

ru ling dismi ssing the claims against the Subcontractor 

Defendants became a final order and is now the l aw 

of the case . 

The Supreme Court held in Atlantic Coast 

Builders v . Lewis that an un-appealed ruling , whether 

right or wrong , is the law of the case . Whether Judge 

Toal was correct or i ncorrect in dismissing the claims 

against the subs is of no consequence . The only 

re l evant inquiry here is whether or not Judge Toal ' s 

ru ling dismi ssing the claims against the Subcontractor 

Defendants was appea l ed . 

And for the reasons previously stated , 

no appeal was taken with respect to the dismissal 
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of the subs . And , accordingly , the order dismi ssing 

t hose claims became the law of the case . 

And as t he South Carolina Supreme Court held 

in C . I . T Corp . v . Corley , after an un-appealed ruling 

becomes the law of t he case , the trial court 

is thereafter ''wholly without power or jurisdiction 

to revoke , vacate , overrule or reverse the same .'' 

Inadvertently , Plaintiffs and Seaquest 

re lied upon those two cases cited by Mr . Daigle ; 

the Brown v . Brown case and t he Moore v . North American 

Van Lines case . And it should be noted that it ' s easy 

to pick out a single sentence in those two cases 

and make the argument that this order was va ca ted , 

as if it were never rendere d at all . 

But you need to look at the actual factual 

scenarios of those two cases . And the Court wi ll see 

that those cases involve completely d ifferent factual 

scenarios , which make them d istinguishable from and 

irrelevant to this case . Those cases both dealt with 

monetary judgments awarded at the tria l court level that 

was subsequently reversed on appeal . 

When the remainde rs were issued for those 

appeals , the trial courts thereafter ruled in each case 

that the party who received payment under those 

judgments , that were subsequently reversed on appeal , 
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must restore those payments to the other party . 

In other words , the party that received 

payment , pursuant to the judgment , had to pay back 

t he money because t hose judgments were reversed . 

Those trial courts -- those trial court ru lings 

14 

were then appealed again for a second time . And the 

appellate courts on the second appeal each hel d that 

reversal of the orig i nal moneta ry judgments on the first 

appeals have the effects of vaca ti ng those judgments 

and leaving the case as if no judgment s had ever bee n 

rendered . 

And , log ically , Your Honor , that makes sense 

because a s i ngle issue was dec ided by the trial court , 

a s ing le issue was appealed , and a single issue was 

t he reafter reverse d , and there were no pa rties i n t he 

lawsuit that were not included as parties to t hose -­

t he appeals . I n other words , there were noun-appealed 

portions of the lowe r court ' s ru lings i n the Brown case 

and in the Moo re case . 

He re , t he re were parties who were d i smissed 

from this action , and that ru ling was never appealed . 

Plain tif fs ' and Seaquest ' s argument t hat t he reversal 

of Judge Teal ' s order somehow allows them to re li tigate 

c laims that were dismissed , and for which no appeal 

was taken , i s direct l y contrary to wel l - established 
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law that an un-appealed portion of a judgment , whether 

right or wrong , is the law of the case . 

In sum , the dismissal of the subcontractors 

was never appealed , and it became a final judgment , 

15 

and that ' s irrespective of the Court of Appeals ruling 

two and a half years later . And pursuant to the Supreme 

Court ' s holding in C . I . T Corp , the trial court is now , 

respectfully , without power or jurisdiction to revoke , 

vacate , overrule or reverse Judge Teal ' s order 

dismissing the subcontractors . 

Plaintiffs and Seaquest also argue that Rule 

24l(a) of the appellate court rules state the ruling 

as to the subcontractors . This argument is completely 

misguided . Rule 241{a) provides that upon service 

of a notice of appeal , the appellate court has exclusive 

jurisdiction over the appeal , with the exception of 

matters not affected by the appeal . 

Rule 241{a) specifically states that 

the lower court retains jurisdiction over matters 

not affected by the appeal , including the authority 

to enforce any matters not stayed by the appeal . 

Again , Plaintiffs appealed the rulings dismissing 

THE COURT : Let me stop you right there . 

I mean , I appreciate I am going to read your memo , 

so you don ' t have to read it to me or anything . But let 
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me stop you righ t t he r e . So , I ' m look i ng at t he appeal 

docume n t . I ' ve go t the n o t ice of appea l p u lled up , 

or I had i t pulled up . An d , I mea n , i t j ust says notice 

o f appeal . Plaint i f fs appea l ed t h e orde r of t he 

Hono r able Jean Hoe f e r Toal . And so you ' r e bas i cally 

say i ng t h e o r de r on l y deal t wi th t h e d i smissal of t h e 

GC . So does t hat a p p l y to you? 

MR . DODDS : Well , the orde r was nev e r 

a ppealed as to t he s ubcontractors we r e n e ver named 

as r espondents as t o the appea l . I t ' s clear f rom J udge 

Toa l ' s orde r . An d Mr . Daigle said i t ea r lier t hat t h e 

ent ire case was dismi ssed . That i ncludes claims a g ai n s t 

t he s ubcontractors . 

THE COURT : Righ t . 

MR . DODDS : Th e subco n tracto r s were never 

named o n a ppeal . You ca n ' t 

THE COURT : Th a t ' s t he s t ronge r argume n t . 

So tell me abo u t t hat . You we r e n e ver se rved wi th 

a notice o f appeal , o r a nyth i ng li ke t hat? 

MR . DODDS : Th a t ' s co r rec t , a nd I ' m happy 

t o explain that . 

THE COURT : Because he sa i d yo u were , 

so tell me abo u t t hat . 

MR . DODDS : Su re . So Rule ---

MR . LACOUR : I ' m sorry , You r Ho nor . 
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Andy Lacour . The question you ' re asking kind of got 

a what happened and how these issues developed . And , 

while Mr . Dodds is a very smart young lawyer , he wasn ' t 

there , and I was present at the hearing . And those two 

t h ings you asked about are what was t he posture of this 

thing in the court -- in the trial level , and what about 

t hat noti ce of appeal? 

Now , the re was -- in the records t hat they 

have provided to you , there are two separate notices 

of appeal , and you ' re going to have to find one of them 

in Ex hibit A to their motion , another one in Exhibit D 

to their reply memo , and they ' re different . And there ' s 

an e - mail with the second one . 

So what happe ne d is they served the --

t he general contractor , a n d I want to talk about owner 

-- general contractor . The owner served the notice on 

t he general contractor on May the 30th , which was within 

30 days required by the rules . They sent something to 

t he subs , a copy of a notice of appeal , on June the 2nd , 

which is beyond the 30 days allowed by the appellate 

cou r t rules . 

And the e-mail t hat we got said clearly 

in it that we have already served the re spondents to 

t h is appeal three days before . If you look in Exhibit E 

to their reply memo , that ' s the e - mail that says here ' s 
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a cou r tesy copy for y ' all . We ' ve already served the 

respo nden t s th r ee days a g o . 

18 

So , t hey d i d send us o n e . They did not send 

i t wi t h in t he 30 days , wh ich i s r equired by 203(b) , and 

t he r e ' s no r ule t h a t says t hey ca n ' t send u s a cou r tesy 

copy , wh ich they did . And t hat ' s fine , a nd t hat was 

a p p r ecia t ed, b u t t hat did no t make us pa r ties t o t he 

a p peal . 

The o t he r i ss u e ra i sed is , basical l y , how 

d i d t h is happe n in cou r t? And as brief l y as I can say , 

g ive me about t h ree o r fo u r mi nutes . The owner and 

GC p r esen t ed t heir a r gume nt s on t heir motion . I fo un d 

a b r eak , and I stood up , and I p r esen t ed t h e subs ' 

pos i tion , t hat all t hey ' r e argu ing about is arb i t r ation 

and notice -- a right to cure between themselves , 

and t hat we a r e n o t pa r ties t o t he arb i t r ation 

ag r eeme nt s , so t h a t d i d n ' t involv e us i n discuss i o n , 

and i t ' s a t Pag es 43 and 44 of the t ransc r ip t of the 

hea ring . 

The j udge said , '' What I ' l l d o is I ' ll stay 

a ll t he cla i ms t h a t a r e a g ainst t h e subs to be li tig a t ed 

a f te r t h e a r b i t r a t ion .'' And she said at Page 44 -- s h e 

t o l d fla t out , we will see t hat tha t ' s take n ca r e of , 

t hat is t he stay . We will see that t he o r der provides 

f o r a stay . Bu t when we go t the order s i x and a half 
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months la t e r , t here was n o ment i o n o f the stay as to 

subs . Th e c l aims aga i nst us we r e n o t stayed; t hey were 

d i smi ssed . 

Now , we note two th ings -- th r ee t h i ngs . 

19 

Numbe r one , we kn ow that t h e statemen t s by t h e judg e , 

s i tt ing in cou r t , when s h e ' s a lready sa i d s h e ' s got to 

t ake it unde r adv isement , t hey ' r e n o t b i ndi n g . No par t y 

can tell t he j ud g e , oh , n o , you ' v e go t to decide i t t h a t 

way , because whe n t he Co u r t t akes i t unde r cons i de r ation 

and st udies i t f u r t he r , t h e Cou r t ' s t hough ts may cha nge . 

We all g e t that . 

But t hose statements b y t he Co u r t we r e 

a good reason , g ood and s uffi c i e n t reason , for anybody 

t hat got an o r der back si x months la t e r , t h a t d i dn ' t 

hav e t h e s t a y t h a t she said she was go i ng to grant 

in i t . That ' s t h e reaso n t hat yo u wou l d t hen fil e 

a Rule 59 (e) motion . Yo u h a v e o n l y t en days unde r 

ou r ru les t o say , Judge , I t h i nk you l eft some t h i ng ou t 

he r e . Here ' s t h e t ransc r ip t . Yo u sa id yo u were goi n g 

t o stay , you didn ' t . Please put it back i n , or put i t 

in . Th a t Ru l e 59(e) i s your f irst part . Nobody filed 

any s u c h mot i o n unde r 59(e) , o r for reconsider , o r 

anythi ng you wa n t t o call i t that . 

Secondly , wit h a cou r t reco r d li ke th i s , 

you co u ld appeal i t , but nobody r aised that issue 
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in their briefs . Nobody framed -- when you look at the 

issues on appeal , nothing about the subcontractors not 

being stayed , nothing framed about the subcontractors 

shouldn ' t have been dismissed . That issue didn ' t exist 

at either the appel lant ' s or respon dent ' s briefs . 

So where do we end up? Judv v . Martin is 

20 

c ited in our memo at Page 5 . Judv v . Martin says issues 

t hat were not r aised on appea l , but should have bee n , 

become the l aw of t he case . Simple as that . It really 

-- I hope that gives you some better framework for 

understanding what ' s really being argued about he re . 

It wasn ' t that t hey did or didn ' t appeal 

it . Sure , they appea led it . What they didn ' t do was 

preserve t he issue with regard to the subs not being 

stayed . They just -- and I could see why the gene r al 

cont ractor didn ' t . He was lobbying to get the whole 

case thrown out , that he won it . 

to b ring it up . 

So , he didn ' t want 

The person -- the appellant , on the other 

hand , if t he appellant didn ' t want its direct c l aims 

d ismissed , the appel l ant shou l d have brought it up one 

way or the other . If the GC didn ' t want their 

cross - claims dismissed , they could have b rought it up 

one way or the other . They both had two bites at it . 

They didn ' t do it . That ' s essentially how we get there . 
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Thank you . 

THE COURT : Okay . Thank you . 

MR . JOHNSON : Your Honor . Judge McCoy , 

very briefly . Matt Joh nson on behalf of third-party 

Defendant Sealtight . And I just want to make clear 

for the record that we ' re not an actua l defendant 

in the case . We ' re not named in the appellate caption 

at all , frankly. We ' re merely a third- party defenda nt 

that the general cont ractor brought in . So , I just 

wanted to make that point clea r , that we ' re we are 

a subcontractor , but we are , unlike al l the other subs , 

not defendants to this case at all . 

sued us . 

Plaintiffs never 

MR . NEWTON : Tim Newton for New South . 

I also wanted to make one other point . I looked at 

this pretty extensively , and I have to agree it ' s kind 

of a head scratcher . But the point I think is worth 

making is t hat I thi nk there ' s two questions here ; 

one , it involves jurisdiction and the other involves 

the law of the case . 

You know , I understand that once an order 

reversed , t h is Court may -- you may have jurisdiction , 

but the thi ng is what can you rea ll y rule because , 

as you pointed out , you would be questioning what 

another judge has already ruled , the former ch ief 

21 

000427



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

j ust ice , and that ' s going to be the law the case . 

So even if you have jurisdiction , 

Your Honor , I believe that you ' re bound by that ruling . 

As Andy pointed out , and as John pointed out , it wasn ' t 

appealed , and the whole arbitration issue has nothing 

to do with the subcontractors . We often cite cases 

saying reversed on other grounds , but the point that 

if that was not part of the reversal , it ' s still good 

law . Thank you . 

THE COURT : Okay . Mr . Rannik , do you want 

to chime in a little? 

MR . RANNIK : Thank you , Judge . And ---

THE COURT : Let me let you get something 

out before we wrap up . 

MR . RANNIK : Thank you . And , Judge , 

I believe t he Court is well oriented here , so let 

me try and be very brief . First , Justice Toal agreed 

with us that vacating the trial order meant that the 

case goes back to the posture that it was in right 

before the order entered . The posture it was in right 

before the order was entered was everyone is in the 

case . So , the subcontractors are still in the case . 

That makes sense . 

Now , there are other reasons . First , 

it ' s simply incorrect to say that the subcontractors 

22 
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were never dismissed from this case . The case was 

d i smissed . We appealed that decision , and it was 

vacated . So now neither the subcontractors , nor the 

case , have been dismissed . 

23 

Secondly , the act of appea ling the order 

itself , just b ringing a notice of appeal , has t he effect 

of staying the order . So even if that order d id 

specifically dismiss the subcontractors , which it 

d idn ' t , the effect of our serving that notice upon 

Seaquest stayed the effect of that order pending 

t he outcome of the appeal . And , again , the outcome 

of the appeal was vacating t he order . 

Third , the subs contend t hey were never 

served with the appeal , and so that frees them from 

being bound by the result for the reasons they just 

said . We t h ink that ' s incorrect . Th irdly , we put 

t he p roof in that t hey were served . 

Now , they ' re correct that they were not 

named as respondents , and I want to address why that 

is . As Mr . Daigle pointed out , the basis for the trial 

cou r t ' s order was t hat they had granted Seaquest ' s 

motion to dismiss t he case . That ' s it . The 

subcontractors did not join i n that motion ; they were 

not parties to that motion . The only subcontractor 

t hat did file a motion , that motion was never reached . 
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So wha t we have i s a n orde r dismiss i ng 

t he case on the bas i s of Seaquest ' s mot i o n , and the 

subco n tracto r s would not have bee n prope r responde n ts 

t o an appea l of t ha t decision beca use i t wasn ' t their 

mot i o n , and their mot i o n wasn ' t r eached . The Cou r t 

o f Appeals r eall y d i dn ' t need 20 responde n ts in this 

case to we i gh i n on a motion that t hey hadn ' t jo i ned 

in . Bu t t hat doesn ' t mea n t hat t heir fate was not tied 

u p to t he f ate of t he appeal . 

Mr . Lacou r said that t here sho u ld have been 

a 59(e) mo ti on bac k i n 2018 , and t he abse nce o f that 

24 

is some how s i g n ificant . Wel l , firs t , we r ecei ved J udge 

Tea l ' s -- Justice Tea l ' s rul i ng i n 20 1 8 . We got a n 

e-ma i l from he r clerk saying Judg e Toa l i s going to side 

wi th Seaquest , a nd asked for Seaques t to se nd an o r der , 

wh i ch t hey d i d . 

We t hen f i led a Ru l e 59(e) motion i n the 

f o r m of an objection to t ha t p r oposed o r der . But more 

s i gn i fican tl y , J us ti ce Toal neve r ruled the case was 

stayed as to the subs . She neve r did that ; she 

d i smi ssed t he case . So , t here was noun - appea l ed ru ling 

t hat t he case is s t ayed as t o the subcont r ac t ors 

THE COURT : Le t me ki nd o f stop you . 

So , I t h ink I ' ve ident i fied a li ttle b i t of a wri nkle , 

but I wan t you to t e ll me i f I ' m loo ki ng at i t the wrong 
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way , a nd t h i s ki n d of goes t o every body because I ' m 

y ' a l l are really f amiliar wi t h t h is , and I ' ve known 

about t h is fo r t h e l ast 20 mi nutes . Okay . So , the 

orde r t h a t Justice Toal issued , essent i ally , does it 

t he wr i n kle i s dismi ss ing t he case verses dismi ss ing 

t he GC , o kay? There i n lies so r t of t he i ss u e . Okay . 

So , y ou know , t he subs are a rgu ing , well , 

she dismissed the case , t h en nat u rally we are p a r t of 

t he case , and we shou l d h ave a l l been named responde nt s 

and served as s u c h and par t ic i pated in the appea l . 

The Plainti ffs a n d GC i s argu i ng , wel l , no , you know , 

natu r ally , you kn ow , the ma t te r s are stayed , and r eally 

t he appeal was o n ly deali n g wi th , y ou know , t he GC ' s 

c l a i m, t h e GC ' s mo ti on to dismi ss t h e case , and 

e v e r yt h ing was sor t of j u s t p ut o n h o l d pe nding the 

a p peal o f t hat . 

Am I rec i t ing t hat r ela t i v e l y correctly? 

I mea n , t he r e is a b i g dis t inct i o n in d i smissing 

t he case ve r sus mov i ng to dismi ss only yo u r cl i ent . 

25 

At t h e t i me t h a t Justice Toal heard these 

mot i o n s , we r e t here d irect c l a i ms aga i nst t h e subs from 

t he Plainti ffs , or we r e t here only t hese -- party claims 

f rom the GC? I mean , who -- explain that all -- that 

out for me a little b i t more . 

MR . RAN NI K : Of cou r se , Judge . The we r e 
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d i rect cla i ms from the Plaint i ffs , and the reason there 

was i t ' s un u s ual that we would h ave done i t that way , 

but we were coming up against the s t atute of repose . 

We didn ' t have all the par t s -- claims agai n s t the s u bs , 

so i t n amed everybody , a nd t hen Seaquest cross - c l aimed 

aga i nst t he subs . 

THE COURT : Okay . All right . Yep , that ' s 

a wri nkle . She ' s comi ng back i n J u ne . I don ' t know 

why we didn ' t j u s t put t h is back i n f ront of he r . 

And here ' s the t h ing , I won ' t k i ck t he can down the 

road . I don ' t kn ow . All right . That ' s i n teresting . 

Who else wants to t e ll me anyth i ng ? Ei ght minutes pas t 

you r allo t ted time . Yo u ' ve got people 

MR . DODDS : Your Honor 

THE COURT : You ' ve got peop l e si tti ng be h ind 

you in t h e cou r troom, waiting to argue their mot i on . 

Anybody else wa n t t o get anyth i ng in befo r e I read about 

a ll this? 

MR . DODDS : Your Honor , i f I may , just very 

br i efly in c l osi n g . I wou ld r espec tfu ll y h ave to 

d i sag r ee wi th wh a t Mr . New t on said earlie r . I don ' t 

t h i nk t h is case is a head scratcher at all . The r e ' s 

rea l ly only two quest i ons t hat Yo u r Hono r needs to as k 

in r uli n g on this mot i on . 

Number one , did the order d i smiss the claims 
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aga i nst t he subcon t ractors? The a n swe r to t hat i s yes . 

All parties agr ee . Number t wo , was t he o r der d i smissing 

t he claims agains t the s u bcont r actors appealed? 

The answer to t h a t i s no . The s ubcont r actors we r e n ever 

named as responden t s to t h e appeal . 

t hat ru ling . 

They n ever appealed 

If you took t h e l aw , as t he Plainti ffs 

and Seaquest a r e argu i ng , t hen no u n - appealed po r tion 

o f a j udgment cou ld eve r become t h e law of t h e case 

because t hose un - appealed port i ons wou l d simply have 

been stayed, a nd t hey wo u ld neve r become fi nal . 

However , t hat is not the law i n South Ca r olina . 

Ou r courts are c l ea r t h a t an u n - appealed 

po r tio n o f a ru ling -- wh e t he r it ' s incorrec t , whet her 

it ' s correct , a n un - appealed po r tion of a r u ling 

is the law of t h e case . And I apprec i ate t h e Cou r t ' s 

ti me today . 

THE COURT : S u re . All right . Anybody else 

want to ch i me i n ? 

MR . LACOUR : Judge , t here we r e j ust two 

t h i ngs to respo nd t o , that I hea r d . First was the r e 

was an argument made that none of t h e subcont racto r s 

moved for d i smissal . And t he Fr yer case , Page 8 of our 

memo , if t he Co u r t g r ants re lief n o t requested , o r r u les 

on an issue not raised , t h e way to -- i s a Rule 59(e) 
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mot i on . So yo u ' re r i ght back to wh a t the ot her case 

sa i d . 

28 

And the second was the concept of th i ngs 

be i ng stayed on appea l is j ust a misunde r stand i ng of 

what the appellate Ru l e 241 (a) says . 24l(a) s i mply says 

t hat t h e c ircuit cou r t , t h e t rial court , has t o hold 

stil l . I t limits t he j u risd i ction t empo r arily du r i ng 

t he pendency of the appeal . I t ' s j ust a limi t at i on 

on the tria l co u r t ' s abili t y to cont inue doing anyt h ing 

on the case as to matte r s t hat were appealed , to set 

a limita t ion on t h e ju r isdict i on of t he Co u r t . 

It doesn ' t stay p r oceedings in t h e case 

substantive l y . I t just says the tria l co urt has got t o 

ho l d still until t he appellate co u r t i s do n e , and t h a t ' s 

t he Stokes - Cr ave n case , 4 60 -- exc use me , 4 16 S . C . 517 , 

at 532 , 533 . Th e cou r ts already expla i ned t hat . 

Thank you . 

THE COURT : Okay . Well , I ' m s u re e i ther 

way I will -- it wi ll be s t ra i ghte ned out , maybe by t h e 

same appellate j udge that issued t h e order in the firs t 

p l ace . 

t oday . 

So , all right , I appreciate eve r ybody ' s time 

I ' m going t o tell everybody good-bye . I ' ve go t 

my 1 1 : 30 people who a r e wai ti ng patient l y , and I hope 

eve r ybody has a great day . Thank you ve r y much . 

(End of Transcr i pt of Reco r d) 
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CERTIFICATE OF REPORTER 

State of South Caroli na 

County o f Cha r les t on 

I , t he unde r signed , Yves t re Torres , Circ u i t 

Cou r t Reporte r for the Firs t Judicial Cir c u i t of the 

State of South Caroli na , do he r eby cert i fy t hat the 

f o r egoi ng i s a true , acc u ra t e , a nd comp l ete t ransc r ip t 

o f r ecord of all t he p r oceed i ngs had and evidence 

int r oduced i n the hea ri ng o f the captioned case , 

re l ative t o appeal , i n t he Circuit Cou r t for Cha r leston 

County , South Carol i na , o n t he 22 nd of Ap r il , 2021 . 

I do f urthe r cert i fy t ha t I am neithe r 

o f k i n , counsel , nor i nterest to a n y pa r ty hereto . 

Novembe r 5 , 2021 

Yvest r e Torres 

Circu i t Court Repor t er 
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Angela Gross

From: Young, Roger Law Clerk (Michael Monastra) <ryounglc@sccourts.org>
Sent: Friday, February 19, 2021 9:29 AM
To: Jaan Rannik
Cc: sulmer@kernodlelaw.com; smontague@gwblawfirm.com; Angela Gross; 

alacour@clawsonandstaubes.com; Brent M. Boyd; mandi@chandlerdudgeon.com; Sherry Santana; 
sclarke@barnwell-whaley.com; sstephens@arslawsc.com; Trey.Watkins@walltempleton.com; Dean, 
Erin; JElliott@RichardsonPlowden.com; danielle.payne@mgclaw.com; Preston Dawkins; Daigle, Jason; 
ebuckley@ycrlaw.com; Andrew K. Epting; Barbara A. Wilson; kmixson@ycrlaw.com; Lisa E. Chapman; 
John Rogers; Chad Graham; Regina Ray

Subject: 2016CP101833: McIntire v. Seaquest
Attachments: We sent you safe versions of your files; Moore v North American Van Lines.pdf

Mimecast Attachment Protection has deemed this file to be safe, but always exercise caution when opening files. 

All, 
 
Per our status conference of 2/16/21, I contacted Jean Toal about her thoughts on the status of the claims against the 
subcontractors. She graciously did a little research and sent me the attached South Carolina Supreme Court case of 
Moore v. North American Van Lines, 319 S.C. 446, 462 S.E.2d 275 (1995) which contains the following language and 
supporting citation: “Generally, reversal of a judgment on appeal has the effect of vacating the judgment and leaving the 
case standing as if no judgment had been rendered.” Brown v. Brown, 286 S.C. 56, 331 S.E.2d 793 (Ct.App.1985).” 
Applying that principle to this case, after the Court of Appeal’s decision, her order became of no effect and is no longer 
in existence. 
 
In my opinion, that leaves any claims against the subcontractors alive.  While the case of the owner versus the general 
contractor is being arbitrated, there is nothing that prevents discovery in the remaining case except, of course, time and 
money.  My suggestion would be that the arbitration go forward, and the subcontractor claims be stayed, unless there is 
a need for discovery incidental to the arbitration. In that event, I suppose it would make sense to have everyone 
participate in it so that it doesn’t have to be re‐done later.  By the same token, I would expect there would be some 
benefit to have the subcontractors informally “participate” in some fashion in the arbitration process in hopes that the 
bigger the pot of money, the more likely the case might be resolved. 
 
Please let me know if this informal “ruling” needs to be reduced to writing for appellate purposes, or if you can think of 
anything else that I could do to assist you in moving this matter along towards resolution. 
 
Judge Roger M. Young, Sr.  
 
 

From: Young, Roger Law Clerk (Michael Monastra)  
Sent: Wednesday, February 17, 2021 9:41 AM 
To: 'Jaan Rannik' <jgr@epting‐law.com> 
Cc: sulmer@kernodlelaw.com; smontague@gwblawfirm.com; Angela Gross <agg@epting‐law.com>; 
alacour@clawsonandstaubes.com; Brent M. Boyd <bboyd@murphygrantland.com>; mandi@chandlerdudgeon.com; 
Sherry Santana <SSantana@wardfirm.com>; sclarke@barnwell‐whaley.com; sstephens@arslawsc.com; 
Trey.Watkins@walltempleton.com; Dean, Erin <erindean@tgdcpa.com>; JElliott@RichardsonPlowden.com; 
danielle.payne@mgclaw.com; Preston Dawkins <pbd@aikenbridges.com>; Daigle, Jason <jdaigle@ycrlaw.com>; 
ebuckley@ycrlaw.com; Andrew K. Epting <ake@epting‐law.com>; Barbara A. Wilson 
<bawilson@murphygrantland.com>; kmixson@ycrlaw.com; Lisa E. Chapman <lchapman@charlestoncounty.org>; John 
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Rogers <JRogers@wardfirm.com>; Chad Graham <CGraham@wardfirm.com>; Regina Ray <RRay@wardfirm.com> 
Subject: RE: 2016CP101833: McIntire v. Seaquest 
 
Thank you, Mr. Rannik.  
 

Michael A. Monastra 
Law Clerk to The Honorable Roger M. Young, Sr. 
100 Broad Street 
Charleston, South Carolina 29401 
Office: (843) 958-2015 
Email: RYounglc@sccourts.org 
 

From: Jaan Rannik <jgr@epting‐law.com>  
Sent: Tuesday, February 16, 2021 4:54 PM 
To: Young, Roger Law Clerk (Michael Monastra) <ryounglc@sccourts.org> 
Cc: sulmer@kernodlelaw.com; smontague@gwblawfirm.com; Angela Gross <agg@epting‐law.com>; 
alacour@clawsonandstaubes.com; Brent M. Boyd <bboyd@murphygrantland.com>; mandi@chandlerdudgeon.com; 
Sherry Santana <SSantana@wardfirm.com>; sclarke@barnwell‐whaley.com; sstephens@arslawsc.com; 
Trey.Watkins@walltempleton.com; Dean, Erin <erindean@tgdcpa.com>; JElliott@RichardsonPlowden.com; 
danielle.payne@mgclaw.com; Preston Dawkins <pbd@aikenbridges.com>; Daigle, Jason <jdaigle@ycrlaw.com>; 
ebuckley@ycrlaw.com; Andrew K. Epting <ake@epting‐law.com>; Barbara A. Wilson 
<bawilson@murphygrantland.com>; kmixson@ycrlaw.com; Lisa E. Chapman <lchapman@charlestoncounty.org>; John 
Rogers <JRogers@wardfirm.com>; Chad Graham <CGraham@wardfirm.com>; Regina Ray <RRay@wardfirm.com> 
Subject: RE: 2016CP101833: McIntire v. Seaquest 
 

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before 
clicking any links or opening attachments. *** 

Dear Mr. Monastra, 
 
Attached, please find a courtesy copy of the joint motion for clarification filed this afternoon with Judge Young’s 
guidance. 
 
With thanks and best regards, 
Jaan 
 
Jaan G. Rannik, Esq. 
EPTING & RANNIK, LLC 
46A State Street, Charleston, SC 29401 
P: 843‐377‐1871 
F: 843‐377‐1310 
jgr@epting‐law.com 

 
 
_______________________________ 
  
CONFIDENTIALITY NOTICE: This electronic mail transmission has been sent by or on behalf of a lawyer and is intended exclusively for 
the individual or entity to which it is addressed.  This message may contain information that is proprietary, privileged, confidential or 
otherwise legally exempt from disclosure.  If you are not the named addressee, you are not authorized to read, print, retain, copy or 
disseminate this communication or any part of it.  If you have received this communication in error, please delete all copies of this 
message and notify the sender immediately either by phone (843‐377‐1871) or by reply to this e‐mail.  Thank you. 
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From: Young, Roger Law Clerk (Michael Monastra) <ryounglc@sccourts.org>  
Sent: Tuesday, February 16, 2021 08:17 
To: Sherry Santana <SSantana@wardfirm.com> 
Cc: sulmer@kernodlelaw.com; smontague@gwblawfirm.com; Jaan Rannik <jgr@epting‐law.com>; Angela Gross 
<agg@epting‐law.com>; alacour@clawsonandstaubes.com; Brent M. Boyd <bboyd@murphygrantland.com>; 
mandi@chandlerdudgeon.com; sclarke@barnwell‐whaley.com; sstephens@arslawsc.com; 
Trey.Watkins@walltempleton.com; Dean, Erin <erindean@tgdcpa.com>; JElliott@RichardsonPlowden.com; 
danielle.payne@mgclaw.com; Preston Dawkins <pbd@aikenbridges.com>; Daigle, Jason <jdaigle@ycrlaw.com>; 
ebuckley@ycrlaw.com; Andrew K. Epting <ake@epting‐law.com>; Barbara A. Wilson 
<bawilson@murphygrantland.com>; kmixson@ycrlaw.com; Lisa E. Chapman <lchapman@charlestoncounty.org>; John 
Rogers <JRogers@wardfirm.com>; Chad Graham <CGraham@wardfirm.com>; Regina Ray <RRay@wardfirm.com> 
Subject: 2016CP101833: McIntire v. Seaquest 
 
Good Morning,  
 
The videoconference hearing in the above referenced matter is scheduled for Tuesday, February 16, 2021 at  2:30 pm 
via WebEx Events virtual courtroom. Click the link listed below to access the hearing. You will be prompted to enter your 
first name, last name and email address. Once the information is entered, the microphone will be muted and you will 
enter the videoconference. If you would like to appear on screen and/or participate, click the Participants icon at the 
bottom of your screen. Then click the hand icon at the bottom right to "Raise" or "Lower" your hand. This will notify the 
court you wish to appear on screen. The courtroom will be open thirty minutes before the hearing. If you have questions 
and/or issues accessing the virtual courtroom please contact Cisco WebEx support: 1‐866‐229‐3239.  
 
Call in number for audio only United States Toll +1‐408‐418‐9388 
Call in Access code: 129 724 3394 # 
Call in Attendee ID number is issued when you JOIN 
You can test your Webex connection here anytime: TEST YOUR WEBEX 
SCJB Virtual Court User Guides: Attorney Guide and General Public Guide 
 
The link may be found on the court’s website https://sccourts.org/calendar/.  
 
Michael A. Monastra 
Law Clerk to The Honorable Roger M. Young, Sr. 
100 Broad Street 
Charleston, South Carolina 29401 
Office: (843) 958‐2015 
Email: RYounglc@sccourts.org 
 

From: Sherry Santana <SSantana@wardfirm.com>  
Sent: Wednesday, February 10, 2021 10:40 AM 
To: Young, Roger Law Clerk (Michael Monastra) <ryounglc@sccourts.org> 
Cc: sulmer@kernodlelaw.com; smontague@gwblawfirm.com; jgr@epting‐law.com; agg@epting‐law.com; 
alacour@clawsonandstaubes.com; Brent M. Boyd <bboyd@murphygrantland.com>; mandi@chandlerdudgeon.com; 
sclarke@barnwell‐whaley.com; sstephens@arslawsc.com; Trey.Watkins@walltempleton.com; Dean, Erin 
<erindean@tgdcpa.com>; JElliott@RichardsonPlowden.com; danielle.payne@mgclaw.com; Preston Dawkins 
<pbd@aikenbridges.com>; Daigle, Jason <jdaigle@ycrlaw.com>; ebuckley@ycrlaw.com; ake@epting‐law.com; Barbara 
A. Wilson <bawilson@murphygrantland.com>; kmixson@ycrlaw.com; Lisa E. Chapman 
<lchapman@charlestoncounty.org>; John Rogers <JRogers@wardfirm.com>; Chad Graham <CGraham@wardfirm.com>; 
Regina Ray <RRay@wardfirm.com> 
Subject: RE: 2016CP101833: McIntire v. Seaquest 
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*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before 
clicking any links or opening attachments. *** 

M r. M onastra,  
 
Attorney Chad Graham  of our firm  will be attending the W ebEx hearing on February 16th, 
at 2:30 p.m . on behalf of our client, Southcoast Exteriors.  
 
I have copied M r. Graham  and his paralegal, Regina, on this em ail.  
 
Thank you,  
 
Sherry  
 
Sherry Santana 
Paralegal to John E. Rogers, II 
The Ward Law Firm 
PO Box 5663 
Spartanburg, SC 29304 
864-327-3050 
864-591-2366  (Rogers)  
864-585-3090 - Facsimile  
ssantana@wardfirm.com  
 

In light of the April 3, 2020 Order of the South Carolina Suprem e Court (Order 2020-04-03-01), 
we will be serving discovery and m otions via em ail only.   If you would like a hard copy, please 
let us know.  
 
 

This e‐mail and the information transmitted contains PRIVILEGED and CONFIDENTIAL information and is the 
property of the sender. If you are not the intended recipient, or the employee or agent responsible for 
delivering it to the intended recipient, you are hereby notified that any dissemination or copying of this 
information, or the taking of any action in reliance on the content of this information, is strictly prohibited. 
If you have received this e‐mail in error, please immediately contact The Ward Law Firm, PA at (864) 573‐
8500 and please delete the original transmittal of this information. 

 
 
From: John Rogers <JRogers@wardfirm.com>  
Sent: Wednesday, February 10, 2021 9:40 AM 
To: Kirby Parham <kparham@wardfirm.com>; Sherry Santana <SSantana@wardfirm.com> 
Subject: FW: 2016CP101833: McIntire v. Seaquest 
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John E. Rogers, II 
The Ward Law Firm, P.A. 
233 South Pine Street 
Spartanburg, SC 29302 
(864) 591-2366 
(864) 585-3090 (fax) 
  
CONFIDENTIALITY NOTICE:  This communication may contain confidential or privileged information and 
nothing contained herein is intended to waive any applicable privilege.  If you are not the intended recipient, 
please advise by return e-mail and delete immediately without reading or forwarding to others. 
 

From: Young, Roger Law Clerk (Michael Monastra) <ryounglc@sccourts.org>  
Sent: Wednesday, February 10, 2021 9:38 AM 
To: John Rogers <JRogers@wardfirm.com>; Suzanne Ulmer <sulmer@kernodlelaw.com>; Shelley Montague 
<smontague@gwblawfirm.com>; Jaan Rannik <jgr@epting‐law.com>; Angela Gross <agg@epting‐law.com> 
Cc: Andy Lacour <ALacour@clawsonandstaubes.com>; Brent M. Boyd <bboyd@murphygrantland.com>; Amanda K. 
Dudgeon <mandi@chandlerdudgeon.com>; sclarke@barnwell‐whaley.com; sstephens@arslawsc.com; 
Trey.Watkins@walltempleton.com; Dean, Erin <erindean@tgdcpa.com>; James Elliott 
<JElliott@richardsonplowden.com>; Danielle.payne@mgclaw.com; Preston Dawkins <pbd@aikenbridges.com>; 
'SULMER@KERNODLELAW.COM'; Daigle, Jason <jdaigle@ycrlaw.com>; Buckley, Edward D. (Ed) 
<ebuckley@ycrlaw.com>; Andrew K. Epting <ake@epting‐law.com>; Barbara A. Wilson 
<bawilson@murphygrantland.com>; Mixson, Kathryn <kmixson@ycrlaw.com>; Lisa E. Chapman 
<LChapman@charlestoncounty.org> 
Subject: 2016CP101833: McIntire v. Seaquest 
 
Good Morning,  
 
The videoconference hearing in the above referenced matter is scheduled for Tuesday, February 16, 2021 at  2:30 pm 
via WebEx Events virtual courtroom. Click the link listed below to access the hearing. You will be prompted to enter your 
first name, last name and email address. Once the information is entered, the microphone will be muted and you will 
enter the videoconference. If you would like to appear on screen and/or participate, click the Participants icon at the 
bottom of your screen. Then click the hand icon at the bottom right to "Raise" or "Lower" your hand. This will notify the 
court you wish to appear on screen. The courtroom will be open thirty minutes before the hearing. If you have questions 
and/or issues accessing the virtual courtroom please contact Cisco WebEx support: 1‐866‐229‐3239.  
 
Call in number for audio only United States Toll +1‐408‐418‐9388 
Call in Access code: 129 724 3394 # 
Call in Attendee ID number is issued when you JOIN 
You can test your Webex connection here anytime: TEST YOUR WEBEX 
SCJB Virtual Court User Guides: Attorney Guide and General Public Guide 
 
The link may be found on the court’s website https://sccourts.org/calendar/.  
 
Michael A. Monastra 
Law Clerk to The Honorable Roger M. Young, Sr. 
100 Broad Street 
Charleston, South Carolina 29401 
Office: (843) 958‐2015 
Email: RYounglc@sccourts.org 
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From: John Rogers <JRogers@wardfirm.com>  
Sent: Tuesday, February 9, 2021 11:28 AM 
To: Suzanne Ulmer <sulmer@kernodlelaw.com>; Shelley Montague <smontague@gwblawfirm.com>; Young, Roger Law 
Clerk (Michael Monastra) <ryounglc@sccourts.org>; Jaan Rannik <jgr@epting‐law.com>; Angela Gross <agg@epting‐
law.com> 
Cc: Andy Lacour <ALacour@clawsonandstaubes.com>; Brent M. Boyd <bboyd@murphygrantland.com>; Amanda K. 
Dudgeon <mandi@chandlerdudgeon.com>; sclarke@barnwell‐whaley.com; sstephens@arslawsc.com; 
Trey.Watkins@walltempleton.com; Dean, Erin <erindean@tgdcpa.com>; James Elliott 
<JElliott@richardsonplowden.com>; Danielle.payne@mgclaw.com; Preston Dawkins <pbd@aikenbridges.com>; 
'SULMER@KERNODLELAW.COM'; Daigle, Jason <jdaigle@ycrlaw.com>; Buckley, Edward D. (Ed) 
<ebuckley@ycrlaw.com>; Andrew K. Epting <ake@epting‐law.com>; Barbara A. Wilson 
<bawilson@murphygrantland.com> 
Subject: RE: 2016CP101833: McIntire v. Seaquest [GWB‐IMANMAIN.FID44990] 
 

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before 
clicking any links or opening attachments. *** 

This date works for us.  
 
Best, 
John 
 
John E. Rogers, II 
The Ward Law Firm, P.A. 
233 South Pine Street 
Spartanburg, SC 29302 
(864) 591-2366 
(864) 585-3090 (fax) 
  
CONFIDENTIALITY NOTICE:  This communication may contain confidential or privileged information and 
nothing contained herein is intended to waive any applicable privilege.  If you are not the intended recipient, 
please advise by return e-mail and delete immediately without reading or forwarding to others. 
 

From: Suzanne Ulmer <sulmer@kernodlelaw.com>  
Sent: Tuesday, February 9, 2021 9:13 AM 
To: Shelley Montague <smontague@gwblawfirm.com>; Young, Roger Law Clerk (Michael Monastra) 
<ryounglc@sccourts.org>; Jaan Rannik <jgr@epting‐law.com>; Angela Gross <agg@epting‐law.com> 
Cc: Andy Lacour <ALacour@clawsonandstaubes.com>; Brent M. Boyd <bboyd@murphygrantland.com>; Amanda K. 
Dudgeon <mandi@chandlerdudgeon.com>; sclarke@barnwell‐whaley.com; sstephens@arslawsc.com; 
Trey.Watkins@walltempleton.com; Dean, Erin <erindean@tgdcpa.com>; James Elliott 
<JElliott@richardsonplowden.com>; Danielle.payne@mgclaw.com; John Rogers <JRogers@wardfirm.com>; Preston 
Dawkins <pbd@aikenbridges.com>; 'SULMER@KERNODLELAW.COM'; Daigle, Jason <jdaigle@ycrlaw.com>; Buckley, 
Edward D. (Ed) <ebuckley@ycrlaw.com>; Andrew K. Epting <ake@epting‐law.com>; Barbara A. Wilson 
<bawilson@murphygrantland.com> 
Subject: RE: 2016CP101833: McIntire v. Seaquest [GWB‐IMANMAIN.FID44990] 
 
I am available for Carolina Pest.  
 
Thank you, 
Suzanne Ulmer 
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Suzanne C. Ulmer, Esquire 
Kernodle Coleman 
914 Folly Road, Suite 2 
P.O. Box 13897 
Charleston, SC 29422‐3897 
(843) 795‐7800 
(843) 795‐3032 fax 
 
THIS EMAIL MESSAGE MAY CONTAIN PRIVILEGED AND CONFIDENTIAL INFORMATION INTENDED ONLY FOR THE USE OF 
THE INDIVIDUAL OR ENTITY NAMED ABOVE.  IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT OR THE 
EMPLOYEE OR AGENT RESPONSIBLE TO DELIVER IT TO THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY 
DISSEMINATION, DISTRIBUTION, OR COPYING OF THIS COMMUNICATION IS PROHIBITED.  IF YOU HAVE RECEIVED THIS 
COMMUNICATION IN ERROR, PLEASE IMMEDIATELY NOTIFY US BY TELEPHONE AND DELETE THE MESSAGE.  THANK 
YOU. 
 

From: Shelley Montague <smontague@gwblawfirm.com>  
Sent: Monday, February 8, 2021 7:34 PM 
To: Young, Roger Law Clerk (Michael Monastra) <ryounglc@sccourts.org>; Jaan Rannik <jgr@epting‐law.com>; Angela 
Gross <agg@epting‐law.com> 
Cc: Andy Lacour <ALacour@clawsonandstaubes.com>; Brent M. Boyd <bboyd@murphygrantland.com>; Amanda K. 
Dudgeon <mandi@chandlerdudgeon.com>; sclarke@barnwell‐whaley.com; sstephens@arslawsc.com; 
Trey.Watkins@walltempleton.com; Dean, Erin <erindean@tgdcpa.com>; James Elliott 
<JElliott@richardsonplowden.com>; Danielle.payne@mgclaw.com; John Rogers <JRogers@wardfirm.com>; Preston 
Dawkins <pbd@aikenbridges.com>; 'SULMER@KERNODLELAW.COM'; Daigle, Jason <jdaigle@ycrlaw.com>; Buckley, 
Edward D. (Ed) <ebuckley@ycrlaw.com>; Andrew K. Epting <ake@epting‐law.com>; Barbara A. Wilson 
<bawilson@murphygrantland.com> 
Subject: RE: 2016CP101833: McIntire v. Seaquest [GWB‐IMANMAIN.FID44990] 
 
We are available Feb. 16th at 2:30.   
 
Thank you, 
Shelley Montague  
 

Shelley Sunderman Montague
Partner
smontague@GWBlawfirm.com 

 
Gallivan, White & Boyd P.A.
Office 1201 Main Street | Suite 1200 | Columbia SC 29201 
803 724 1818 Direct | 803 779 1833 Main | 803 779 1767 Fax 
Mailing Post Office Box 7368 | Columbia SC 29202 
vCard | BioURL | Website

 
This message is from the law firm Gallivan, White & Boyd, PA and may be a confidential 
and privileged legal communication to the named recipient(s). If you receive this message in 
error or are not the named recipient(s), please notify the sender and delete this email. Thank 
you.
 

  

  

From: Young, Roger Law Clerk (Michael Monastra) [mailto:ryounglc@sccourts.org]  
Sent: Monday, February 8, 2021 4:23 PM 
To: Jaan Rannik; Angela Gross 
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Cc: Andy Lacour; Brent Boyd; Amanda K. Dudgeon; Shelley Montague; sclarke@barnwell-whaley.com; 
sstephens@arslawsc.com; Trey.Watkins@walltempleton.com; Dean, Erin; James Elliott; Danielle.payne@mgclaw.com; 
John Rogers; Preston Dawkins; 'SULMER@KERNODLELAW.COM'; Daigle, Jason; Buckley, Edward D. (Ed); Andrew K. 
Epting; Barbara A. Wilson 
Subject: 2016CP101833: McIntire v. Seaquest 
 

Warning – This email originated outside the GWB email system! 

Thank you all for your response.  
 
I am providing another date, to allow all parties an opportunity to attend the virtual status conference. Judge Young is 
also available for a status conference via WebEx Tuesday, February 16, 2021 at 2:30 pm. Which date do the parties 
prefer?    
 

Michael A. Monastra 
Law Clerk to The Honorable Roger M. Young, Sr. 
100 Broad Street 
Charleston, South Carolina 29401                                                                
Office: (843) 958-2015 
Email: RYounglc@sccourts.org 
 

From: Jaan Rannik <jgr@epting‐law.com>  
Sent: Friday, February 5, 2021 11:03 AM 
To: Young, Roger Law Clerk (Michael Monastra) <ryounglc@sccourts.org>; Angela Gross <agg@epting‐law.com> 
Cc: Andy Lacour <ALacour@clawsonandstaubes.com>; Brent Boyd <bboyd@murphygrantland.com>; Amanda K. 
Dudgeon <mandi@chandlerdudgeon.com>; smontague@gwblawfirm.com; sclarke@barnwell‐whaley.com; 
sstephens@arslawsc.com; Trey.Watkins@walltempleton.com; Dean, Erin <erindean@tgdcpa.com>; James Elliott 
<JElliott@richardsonplowden.com>; Danielle.payne@mgclaw.com; John Rogers <JRogers@wardfirm.com>; Preston 
Dawkins <pbd@aikenbridges.com>; 'SULMER@KERNODLELAW.COM'; Daigle, Jason <jdaigle@ycrlaw.com>; Buckley, 
Edward D. (Ed) <ebuckley@ycrlaw.com>; Andrew K. Epting <ake@epting‐law.com>; Lisa E. Chapman 
<LChapman@charlestoncounty.org> 
Subject: RE: 2016CP101833: McIntire v. Seaquest 
 

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before 
clicking any links or opening attachments. *** 

Mr. Monastra, 
 
That time works well for Mr. Epting and me.  Thank you kindly! 
Jaan 
 
Jaan G. Rannik, Esq. 
EPTING & RANNIK, LLC 
46A State Street, Charleston, SC 29401 
P: 843‐377‐1871 
F: 843‐377‐1310 
jgr@epting‐law.com 

 
 
_______________________________ 
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CONFIDENTIALITY NOTICE: This electronic mail transmission has been sent by or on behalf of a lawyer and is intended exclusively for 
the individual or entity to which it is addressed.  This message may contain information that is proprietary, privileged, confidential or 
otherwise legally exempt from disclosure.  If you are not the named addressee, you are not authorized to read, print, retain, copy or 
disseminate this communication or any part of it.  If you have received this communication in error, please delete all copies of this 
message and notify the sender immediately either by phone (843‐377‐1871) or by reply to this e‐mail.  Thank you. 

 

From: Young, Roger Law Clerk (Michael Monastra) <ryounglc@sccourts.org>  
Sent: Thursday, February 4, 2021 14:30 
To: Angela Gross <agg@epting‐law.com> 
Cc: Andy Lacour <ALacour@clawsonandstaubes.com>; Brent Boyd <bboyd@murphygrantland.com>; Amanda K. 
Dudgeon <mandi@chandlerdudgeon.com>; smontague@gwblawfirm.com; sclarke@barnwell‐whaley.com; 
sstephens@arslawsc.com; Trey.Watkins@walltempleton.com; Dean, Erin <erindean@tgdcpa.com>; James Elliott 
<JElliott@richardsonplowden.com>; Danielle.payne@mgclaw.com; John Rogers <JRogers@wardfirm.com>; Preston 
Dawkins <pbd@aikenbridges.com>; 'SULMER@KERNODLELAW.COM'; Daigle, Jason <jdaigle@ycrlaw.com>; Buckley, 
Edward D. (Ed) <ebuckley@ycrlaw.com>; Andrew K. Epting <ake@epting‐law.com>; Jaan Rannik <jgr@epting‐law.com>; 
Lisa E. Chapman <LChapman@charlestoncounty.org> 
Subject: 2016CP101833: McIntire v. Seaquest 
 
Good Afternoon Mr. Epting,  
 
Judge Young is available for a status conference via WebEx Wednesday, February 10, 2021 at 2:00 pm. Does that work 
for all parties?  
 

Michael A. Monastra 
Law Clerk to The Honorable Roger M. Young, Sr. 
100 Broad Street 
Charleston, South Carolina 29401 
Office: (843) 958-2015 
Email: RYounglc@sccourts.org 
 

From: Angela Gross <agg@epting‐law.com>  
Sent: Thursday, February 4, 2021 2:23 PM 
To: Young, Roger Secretary (Robyn R. Hills) <ryoungsc@sccourts.org>; Young, Roger Law Clerk (Michael Monastra) 
<ryounglc@sccourts.org> 
Cc: Andy Lacour <ALacour@clawsonandstaubes.com>; Brent Boyd <bboyd@murphygrantland.com>; Amanda K. 
Dudgeon <mandi@chandlerdudgeon.com>; smontague@gwblawfirm.com; sclarke@barnwell‐whaley.com; 
sstephens@arslawsc.com; Trey.Watkins@walltempleton.com; Dean, Erin <erindean@tgdcpa.com>; James Elliott 
<JElliott@richardsonplowden.com>; Danielle.payne@mgclaw.com; John Rogers <JRogers@wardfirm.com>; Preston 
Dawkins <pbd@aikenbridges.com>; 'SULMER@KERNODLELAW.COM'; Daigle, Jason <jdaigle@ycrlaw.com>; Buckley, 
Edward D. (Ed) <ebuckley@ycrlaw.com>; Andrew K. Epting <ake@epting‐law.com>; Jaan Rannik <jgr@epting‐law.com>
Subject: McIntire v. Seaquest / Case No. 2016‐CP‐10‐1833 
 

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before 
clicking any links or opening attachments. *** 

Dear Judge Young, 
 
 

Brief story,  I represent the Plaintiffs, homeowners.  I moved for arbitration pursuant to the contract with the 
general contractor.  Having sued the subcontractors with whom we did not have a contract and therefore no 
arbitration provision, we moved to stay this part of the case.  Judge Toal dismissed the entire case; the appellate 
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court agreed with our position and reversed her.   There seems to be some difference of opinion as to the status 
of the claims against the subcontractors. 
 

I am commencing with the arbitration against the general contractor.  There is no dispute with this by the 
general contractor.  Several subcontractors have voiced an interest in participating in the arbitration.  The 
position of the remaining subcontractors is unclear.  Jason Daigle and Ed Buckley represent the general 
contractor and have had the contact with counsel  for the subs and I invite them to respond. Note, I have copied 
counsel for the subs on this email.  Perhaps a status conference would be helpful. I would be happy to serve as 
the catalyst to arrange the conference.  
 
 

I hope the new year finds you well. I just finished reading The Splendid and the Vile which is about the 
bombing of London in 1940-41 and the stewardship of the British prime minister of the health, well-being, and 
spirit of the British people.  Ah, leadership. 
 
 

With kindest regards, 
 

Drew 

Andrew K. Epting, Jr., Esquire 
EPTING & RANNIK, LLC 
46A State Street 
Charleston, SC 29401 
Telephone: (843) 377‐1871 
Facsimile: (843) 377‐1310 
ake@epting‐law.com 
 
 
 

cc:       Jason Daigle, Esq. (Attorney for Seaquest Development Company, Inc.) 
            Ed Buckley, Esq. (Attorney for Seaquest Development Company, Inc.) 

Andy Lacour, Esq. ALacour@clawsonandstaubes.com (Attorney for Lowcountry Fireplaces, Inc.) 
Brent Boyd, Esq. (bboyd@murphygrantland.com); Attorney for New South Construction Supply LLC 
Amanda K. Dudgeon, Esq. (mandi@chandlerdudgeon.com); Attorneys for Sealtight of South Carolina, 
LLC 
Shelley Montague, Esq. smontague@gwblawfirm.com (Attorney for Benzenberg Custom Cabinets, Inc.) 
Summers Clarke, Esq. sclarke@barnwell-whaley.com (Attorneys for Foam Insulation Co., Inc.) 
Shanna M. Stephens, Esq. sstephens@arslawsc.com (Attorneys for Coastal Plumbing & Gas LLC) 
Trey Watkins, Esq. Trey.Watkins@walltempleton.com (Attorney for Jerry Comer d/b/a Jerrys Tile & 
Marble LLC) 
Erin Dean, Esq. ErinDean@tgdcpa.com (Attorney for Jonathan Marshall Construction) 
James Elliott, Esq. JElliott@richardsonplowden.com> (Attorney for New South Construction Supply 
LLC) 
Danielle Payne, Esq. Danielle.payne@mgclaw.com (Attorney for Red Bay Constructors Corp. 
John Rogers <JRogers@wardfirm.com (Attorneys for Southcoast Exteriors Inc) 
Preston Dawkins, Esq. pbd@aikenbridges.com (Attorneys for Coastal Plumbing & Gas LLC) 
Suzanne C. Ulmer, Esq. SULMER@KERNODLELAW.COM (Attorney for Carolina Pest Solutions 
Inc.) 
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~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain information that is 
confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any 
attachment. If you have received this message in error, please contact the sender immediately and delete all copies of 
the message and any attachments.  

000542



1

Angela Gross

From: Young, Roger Law Clerk (Michael Monastra) <ryounglc@sccourts.org>
Sent: Tuesday, May 4, 2021 1:36 PM
To: John Dodds; Jaan Rannik; Daigle, Jason; Sandra Schultz
Cc: Shelley S. Montague; 'Brent Boyd'; Albert A. Lacour III (alacour@clawsonandstaubes.com); Suzanne C. 

Ulmer; Angela Gross; Amanda K. Dudgeon; Sherry Santana; Summers Clarke; Shanna Stephens; Trey 
Watkins; Dean, Erin; James H. Elliott ; 'Danielle F. Payne'; 'Preston Dawkins'; Buckley, Edward D. (Ed); 
Andrew K. Epting; Barbara P. Wilson; Mixson, Kathryn; John Rogers; Chad M. Graham; 
rray@wardfirm.com; Lchapman@charlestoncounty.org; McCoy, Jennifer Law Clerk (Joseph Grooms); 
McCoy, Jennifer B. Secretary (Kathryn B. Stone)

Subject: 2016-CP-10-1833:  McIntire v. Seaquest

Good Afternoon,  
 
Judge Young did not realize the Clerk of Court had set this matter before Judge McCoy. Since the motion got set before 
Judge McCoy and Judge McCoy has it under advisement, Judge Young does not have jurisdiction so he will withdraw his 
proposed ruling. Judge McCoy will rule on it in due course. 
 

Michael A. Monastra 
Law Clerk to The Honorable Roger M. Young, Sr. 
100 Broad Street 
Charleston, South Carolina 29401 
Office: (843) 958-2015 
Email: RYounglc@sccourts.org 
 

From: John Dodds <John.Dodds@WallTempleton.com>  
Sent: Monday, May 3, 2021 2:32 PM 
To: Young, Roger Law Clerk (Michael Monastra) <ryounglc@sccourts.org>; Jaan Rannik <jgr@epting‐law.com>; Daigle, 
Jason <jdaigle@ycrlaw.com>; Sandra Schultz <Sandra.Schultz@WallTempleton.com> 
Cc: Shelley S. Montague <smontague@gwblawfirm.com>; 'Brent Boyd' <bboyd@murphygrantland.com>; Albert A. 
Lacour III (alacour@clawsonandstaubes.com) <alacour@clawsonandstaubes.com>; Suzanne C. Ulmer 
<sulmer@kernodlelaw.com>; Angela Gross <agg@epting‐law.com>; Amanda K. Dudgeon 
<mandi@chandlerdudgeon.com>; Sherry Santana <SSantana@wardfirm.com>; Summers Clarke <sclarke@barnwell‐
whaley.com>; Shanna Stephens <sstephens@arslawsc.com>; Trey Watkins <Trey.Watkins@WallTempleton.com>; Dean, 
Erin <erindean@tgdcpa.com>; James H. Elliott <JElliott@RichardsonPlowden.com>; 'Danielle F. Payne' 
<danielle.payne@mgclaw.com>; 'Preston Dawkins' <pbd@aikenbridges.com>; Buckley, Edward D. (Ed) 
<ebuckley@ycrlaw.com>; Andrew K. Epting <ake@epting‐law.com>; Barbara P. Wilson 
<bawilson@murphygrantland.com>; Mixson, Kathryn <kmixson@ycrlaw.com>; John Rogers <jrogers@wardfirm.com>; 
Chad M. Graham <cgraham@wardfirm.com>; rray@wardfirm.com; Lchapman@charlestoncounty.org; McCoy, Jennifer 
Law Clerk (Joseph Grooms) <jmccoylc@sccourts.org>; McCoy, Jennifer B. Secretary (Kathryn B. Stone) 
<jmccoysc@sccourts.org> 
Subject: RE: 2016‐CP‐10‐1833: McIntire v. Seaquest 
 

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before 
clicking any links or opening attachments. *** 

Dear Michael, 
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In accordance with your email request, attached please find a proposed order denying Plaintiffs’ and Seaquest’s joint 
motion for clarification. Just to ensure the Court is aware, the clerk’s office scheduled a hearing on the motion before 
Judge McCoy. Judge McCoy heard oral argument on April 22nd but has not issued a ruling. It is our understanding that 
Judge Young retained jurisdiction over the motion and has now issued his ruling. I have copied Judge McCoy’s law clerk 
so that he is aware. Please do not hesitate to contact me should you need anything else. 
 
Sincerely, 
John  
 
John J. Dodds, IV 
Attorney 
----------------------------------------------------------------------------------------------------------- 
Telephone:           (843) 329-9500 
Facsimile:             (843) 329-9501 
  

  

 
Wall Templeton & Haldrup, P.A. 
145 King Street, Suite 300 (29401) 
Post Office Box 1200 
Charleston, South Carolina 29402 
www.WallTempleton.com 
  
----------------------------------------------------------------------------------------------------------- 
CONFIDENTIAL & PRIVILEGED Unless otherwise indicated or obvious from the nature of this communication, the information contained herein is 
attorney-client privileged and confidential information/work product. The communication is intended for the use of the individual or entity named above. If 
the reader of this transmission is not the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication 
is strictly prohibited. If you have received this communication in error or are not sure whether it is privileged, please immediately notify us by return e-
mail and destroy any copies, electronic, paper or otherwise, which you may have of this communication. 
 

From: Young, Roger Law Clerk (Michael Monastra) <ryounglc@sccourts.org>  
Sent: Monday, May 3, 2021 11:54 AM 
To: Jaan Rannik <jgr@epting‐law.com>; Daigle, Jason <jdaigle@ycrlaw.com>; Sandra Schultz 
<Sandra.Schultz@WallTempleton.com> 
Cc: Shelley S. Montague <smontague@gwblawfirm.com>; 'Brent Boyd' <bboyd@murphygrantland.com>; Albert A. 
Lacour III (alacour@clawsonandstaubes.com) <alacour@clawsonandstaubes.com>; Suzanne C. Ulmer 
<sulmer@kernodlelaw.com>; Angela Gross <agg@epting‐law.com>; Amanda K. Dudgeon 
<mandi@chandlerdudgeon.com>; Sherry Santana <SSantana@wardfirm.com>; Summers Clarke <sclarke@barnwell‐
whaley.com>; Shanna Stephens <sstephens@arslawsc.com>; Trey Watkins <Trey.Watkins@WallTempleton.com>; John 
Dodds <John.Dodds@WallTempleton.com>; Dean, Erin <erindean@tgdcpa.com>; James H. Elliott 
<JElliott@RichardsonPlowden.com>; 'Danielle F. Payne' <danielle.payne@mgclaw.com>; 'Preston Dawkins' 
<pbd@aikenbridges.com>; Buckley, Edward D. (Ed) <ebuckley@ycrlaw.com>; Andrew K. Epting <ake@epting‐law.com>; 
Barbara P. Wilson <bawilson@murphygrantland.com>; Mixson, Kathryn <kmixson@ycrlaw.com>; John Rogers 
<jrogers@wardfirm.com>; Chad M. Graham <cgraham@wardfirm.com>; rray@wardfirm.com; 
Lchapman@charlestoncounty.org 
Subject: 2016‐CP‐10‐1833: McIntire v. Seaquest 
 
Good Morning Counsel, 
 
Judge Young denies Plaintiffs’ and Seaquest Development Company, Inc.’s Joint Motion for Clarification. Please submit a 
proposed order, Mr. Dodds.  

 
Michael A. Monastra 
Law Clerk to The Honorable Roger M. Young, Sr. 
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100 Broad Street 
Charleston, South Carolina 29401 
Office: (843) 958-2015 
Email: RYounglc@sccourts.org 
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain information that is 
confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any 
attachment. If you have received this message in error, please contact the sender immediately and delete all copies of 
the message and any attachments.  
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

_______________________________ 
 

APPEAL FROM Charleston County 
Court of Common Pleas for the Ninth Circuit 

 
The Hon. Jennifer B. McCoy, Circuit Court Judge 

________________________________ 
 

Case No.: 2016-CP-10-01833 
_________________________________ 

 
Andrew and Kimberly McIntire,………………. .......................................... APPELLANTS, 

v. 
  
Seaquest Development Company, Inc.; Red Bay Constructors Corp.; Benzenberg Custom 
Cabinets, Inc.; Jonathan Marshall Construction; Coastal Window & Door Center of Charleston, 
LLC; Carolina Window & Millwork, LLC n/k/a Carolina Window & Millwork-Omni Glass 
Industries, LLC; Southcoast Exteriors, Inc.; Michael Casteen d/b/a Casteen Custom Cabinets; 
Quality Cedar Products, Inc. of Michigan d/b/a Michigan Prestain Co.; Coastal Plumbing & Gas, 
LLC; Foam Insulation Co. Inc.; Jerry Comer d/b/a Jerry's Tile & Marble, LLC; Lowcountry 
Fireplaces, Inc; Carolina Pest Solutions, Inc.; New South Construction Supply, LLC,  
Defendants, Of which Seaquest Development Company, Inc., 
 
Of which all except Seaquest Development Company, Inc. are............................RESPONDENTS. 

 
_________________ 

 
NOTICE OF APPEAL 

_________________ 
 

Plaintiffs Andrew and Kimberly McIntire (“the McIntires,” “Appellants”) appeal the 

Order of the Honorable Jennifer B. McCoy dated August 23, 2021 (Exh. A), denying a joint 

motion of the McIntires and Defendant Seaquest Development Company and thereby ending this 

matter as to the Subcontractors, all of whom are the Respondents to this Appeal.  Notice of this 

order was received by Appellants on August 23, 2021,  Appellants have requested the transcript 

of record.   

[signature on following page] 

Sep 20 2021
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This 20th day of September, 2021  Respectfully submitted: 
Charleston, South Carolina    

EPTING & RANNIK, LLC 
 

/s/ Jaan Rannik___________ 
Jaan G. Rannik 
46A State Street  
Charleston, SC  29401 
Phone: 843-377-1871  
Fax: 843-377-1310 
jgr@epting-law.com 
 
ATTORNEYS FOR PLAINTIFFS/APPELLANTS 

 
  

Respondents’ counsel of record is as follows: 

William W.Watkins, Jr. 
John J. Dodds, IV 
Wall Templeton & Haldrup, P.A. 
145 King Street, Suite 300 
Charleston, South Carolina 29401 
john.dodds@walltempleton.com 
trey.watkins@walltempleton.com 
Attorneys for Jerry Comer d/b/a Jerry’s 
Tile &Marble 
 
Danielle F. Payne 
McAngus Goudelock & Courie, LLC 
Post Office Box 650007 
Mount Pleasant, South Carolina 29464 
danielle.payne@mgclaw.com 
Attorney for Red Bay Constructors 
 
Shelley S. Montague 
Gallivan White & Boyd, P.A. 
1201 Main Street, Suite 1200 
Columbia, South Carolina 29201 
smontague@gwblawfirm.com 
Attorney for Benzenberg Custom Cabinets, Inc. 
 
Erin D. Dean 
Stacey P. Canaday 
Tupper Grimsley Dean & Canaday, P.A. 
611 Bay Street 
Beaufort, South Carolina 29902 
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erindean@tgdcpa.com 
staceycanaday@tgdcpa.com 
Attorneys for Jonathan Marshall Construction 
 
Suzanne C. Ulmer 
Kernodle Coleman 
Post Office Box 13897 
Charleston, South Carolina 29422 
sulmer@kernodlelaw.com 
Attorney for Carolina Pest Solutions, Inc. 
 
James H. Elliott 
Samia Albenberg 
Richardson Plowden & Robinson, P.A. 
235 Magrath Darby Boulevard, Suite 100 
Mount Pleasant, South Carolina 29464 
JElliott@richardsonplowden.com 
Attorney for New South Construction Supply, LLC 
 
Brent Morris Boyd 
Murphy Grantland, PA 
PO Box 6648 
4406-B Forest Drive 
Columbia, SC 29260 
bboyd@murphygrantland.com 
Attorney for New South Construction Supply, LLLC 
 
 
Shanna M. Stephens 
Anderson Reynolds & Stephens, LLC 
37 ½ Broad Street 
Charleston, South Carolina 29401 
sstephens@arslawsc.com 
 
-and 
 
Preston B. Dawkins, Jr. 
Aiken Bridges Elliott Tyler & Saleeby, P.A. 
Post Office Drawer 1931 
Florence, South Carolina 29552 
pbd@aikenbridges.com 
Attorneys for Coastal Plumbing & Gas, LLC 
 
 
John E. Rogers, II 
Ward Law Firm, P.A. 
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233 Pine Street 
Spartanburg, South Carolina 29302 
JRogers@wardfirm.com 
Attorney for Southcoast Exteriors, Inc. 
 
D. Summers Clarke, II 
Kenneth Barfield 
Barnwell Whaley Patterson & Helms, LLC 
Post Office Drawer H 
Charleston, South Carolina 29402 
sclarke@barnwell-whaley.com 
Attorney for Foam Insulation Co., Inc. 
 
Albert A. Lacour, III 
Clawson & Staubes, LLC 
125 Seven Farms Drive, Suite 200 
Charleston, South Carolina 29492 
ALacour@clawsonandstaubes.com 
Attorney for Lowcountry Fireplaces, Inc. 
 

Amanda  K. Dudgeon 
mandi@chandlerdudgeon.com 
J. Matthew  Johnson 
CHANDLER & DUDGEON LLC 
P.O. Box 547 
Charleston, SC 29402 
Attorneys Sealtight of South Carolina, LLC 
 
 

No counsel of record has appeared on behalf of Respondents below: 

Carolina Window & Millwork, LLC 
Coastal Window & Door Center of Charleston, LLC 
Michigan Prestain Co. 
Quality Cedar Products Inc. of Michigan 
Casteen Custom Cabinets 
Michael Casteen 
Carolina Window & Millwork Omni Glass Industries, LLC 
Architectural Products of Charleston, LLC  
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EXHIBIT A 

000550



SCRCP Form 4CE (08/31/2017)                                                                                                                    Page 1 of 2  
  

  

  

  

FORM 4  

STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  

COUNTY OF       

IN THE COURT OF COMMON PLEAS      CASE NO.        
 

 

      

  

      

PLAINTIFF(S)  DEFENDANT(S) 
 

 

DISPOSITION TYPE (CHECK ONE) 

 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 

The issues have been tried or heard and a decision rendered.  
 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 

SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 

 Other       
 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 

 Binding arbitration, subject to right to restore to confirm, vacate or modify 

      arbitration award;  

   Other       
 

  STAYED DUE TO BANKRUPTCY 

 

  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 

   Affirmed;   Reversed;   Remanded;   

 Other        
   

  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 

by the Court:  

 

ORDER INFORMATION 

This order  ends  does not end the case.                                                   See Page 2 for additional information.  

  

For Clerk of Court Office Use Only  
 

 

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 

copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 

 

  

  

  

  

  

  

  

NAMES OF TRADITIONAL FILERS SERVED BY MAIL 

Carolina Window & Millwork LLC
Coastal Window & Door Center of Charleston LLC
Michigan Prestain Co
Quality Cedar Products Inc of Michigan
Casteen Custom Cabinets
Michael Casteen
Carolina Window & Millwork Omni Glass Industries LLC
Architectural Products of Charleston LLC

08/18/2021

✔

2016CP1001833

Plaintiffs’ and Seaquest's joint motion for clarification is hereby denied. Defendants
requested to submit one proposed formal order for the court’s review within 10 days.

Seaquest Development Company Inc et alAndrew Mcintire et al

Charleston

✔

✔
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 

entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 

parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Charleston Common Pleas

Case Caption: Andrew  Mcintire , plaintiff, et al VS   Seaquest Development
Company Inc , defendant, et al

Case Number: 2016CP1001833

Type: Order/Electronic Form 4

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2021-08-18 13:59:36     page 3 of 3
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 

      ) FOR THE NINTH JUDICIAL CIRCUIT 

COUNTY OF CHARLESTON  ) CIVIL ACTION NO.: 2016-CP-10-01833 

 

ANDREW and KIMBERLY MCINTIRE, ) 

      ) 

      Plaintiffs,  ) 

      ) 

vs.      ) 

      ) 

SEAQUEST DEVELOPMENT   ) 

COMPANY, INC.; RED BAY   ) 

CONSTRUCTORS CORP.;    ) 

BENZENBERG CUSTOM CABINETS,  ) 

INC.; JONATHAN MARSHALL   ) 

CONSTRUCTION; COASTAL WINDOW ) 

& DOOR CENTER OF CHARLESTON,  ) 

LLC; CAROLINA WINDOW &   ) 

MILLWORK, LLC n/k/a CAROLINA  ) 

WINDOW & MILLWORK-OMNI GLASS ) 

INDUSTRIES, LLC; SOUTHCOAST  ) 

EXTERIORS, INC.; MICHAEL CASTEEN ) 

d/b/a MICHIGAN PRESTAIN CO.;   ) 

COASTAL PLUMBING & GAS, LLC;  ) 

FOAM INSULATION CO., INC.;   ) 

JERRY COMER d/b/a JERRY’S TILE &  ) 

MARBLE, LLC; LOWCOUNTRY   ) 

FIREPLACES, INC.; CAROLINA PEST  ) 

SOLUTIONS, INC.; and NEW SOUTH  ) 

CONSTRUCTION SUPPLY, LLC,  ) 

      ) 

   Defendants.  ) 

____________________________________) 

SEAQUEST DEVELOPMENT   ) 

COMPANY, INC.,    ) 

      ) 

  Third-Party Plaintiff,  ) 

      ) 

v.      ) 

      ) 

ARCHITECTURAL PRODUCTS OF  ) 

CHARLESTON, LLC; and SEALTIGHT ) 

OF SOUTH CAROLINA, LLC,  ) 

      ) 

  Third-Party Defendants. ) 

____________________________________) 

ORDER DENYING PLAINTIFFS’ 

AND SEAQUEST DEVELOPMENT 

COMPANY, INC.’S JOINT 

MOTION FOR CLARIFICATION 
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 This matter came before the Court upon Plaintiffs’ and Seaquest Development Company, 

Inc.’s (“Seaquest”) joint motion for clarification. For the reasons set forth below, the Court 

DENIES the joint motion for clarification. 

Factual Background & Procedural History 

 Plaintiffs commenced this construction defect action against the general contractor, 

Seaquest, and fourteen other subcontractors (collectively, the “Subcontractor Defendants”) on or 

about April 8, 2016. Plaintiffs’ complaint contained causes of action against Seaquest and the 

Subcontractor Defendant for (1) negligence/gross negligence, (2) negligent misrepresentation, (3) 

constructive fraud, and (4) breach of the implied warranty of workmanship. Seaquest answered 

and asserted cross-claims against the Subcontractor Defendants for (1) equitable indemnity, (2) 

contribution, (3) breach of contract, (4) negligence, and (5) breach of express and implied 

warranties. Seaquest also asserted a third-party complaint against Architectural Products of 

Charleston, LLC and Sealtight of Charleston, LLC (also referred to collectively herein as 

“Subcontractor Defendants”).1 The Subcontractor Defendants who appeared in this action each 

separately filed an answer denying all liability and raising various affirmative defenses. 

 In conjunction with Seaquest’s answer, it also filed a contemporaneous motion to dismiss 

or, alternatively, to stay proceedings on the basis that Plaintiffs failed to comply with the South 

Carolina Notice and Opportunity to Cure Construction Dwelling Defects Act, codified at S.C. 

Code Ann. § 40–59–810, et seq. (the “Right to Cure Act”). Plaintiffs filed a cross-motion to refer 

the case to arbitration.  Importantly, the Right to Cure Act issue is dispositive as to all defendants, 

whereas the arbitration issue only affects Seaquest.  

                                                           
1  “Subcontractor Defendants” therefore includes all named defendants (other than Seaquest) and third-party 

defendants. 
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Both motions were heard by Chief Justice Toal on October 13, 2016. Chief Justice Toal 

ruled in favor of Seaquest on both motions. In her Order January 17, 2017 and filed May 1, 2017 

(the “Order”), Chief Justice Toal stated that “this case is DISMISSED in its entirety” and that “this 

case shall be and hereby is DISMISSED.” See Order Grant. Mot. to Dismiss at 2 & 12. The Order 

also provides “the remaining motions (Red Bay’s Motion to Dismiss and the McIntires’ Motion 

for Protective Order) are MOOT as this case is DISMISSED in its entirety.”  See id. at 2 . The 

Form 4 filed with Order also stated that the Order ended the case and was “dismissing this action.” 

See Form 4 to Order Grant. Mot. to Dismiss at 1. The Plaintiffs and Seaquest concede in the joint 

motion for clarification that Chief Justice Toal’s Order did dismiss the entire case. See Pls.’ & 

Seaquest’s Joint Mot. for Clarification at 2.   

 No party filed a motion to alter or amend or otherwise sought clarification of the Order. 

Plaintiffs ultimately filed a notice of appeal from the Order naming Seaquest as the only respondent 

and chose not to join any other party to the appeal. Seaquest did not cross-appeal the Order 

dismissing its claims against the Subcontractor Defendants. The Subcontractor Defendants did not 

participate in the appeal in any manner, and no issue framed by Plaintiff or Seaquest addressed the 

dismissal of the claims against the Subcontractor Defendants. Rather, the only issues framed and 

argued related to the arbitrability of the issues surrounding the application of the Right to Cure Act 

and the proper application of those provisions where Plaintiffs had already made repairs prior to 

bringing suit.2 No issues decided by the Court of Appeals addressed dismissal of the claims against 

the Subcontractor Defendants. The Court did not list the Subcontractor Defendants on the docket, 

                                                           
2  It should be noted that the Subcontractor Defendants are not subject to arbitration as the contracts between 

Seaquest and the respective Subcontractor Defendants do not contain arbitration provisions. As such, arguments 

related to arbitrability are and were at all times inconsequential to the Subcontractor Defendants.  
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provide the notices or letters, or in any other way treat the Subcontractor Defendants as 

Respondents.   

 On December 31, 2019, the Court of Appeals issued a per curiam opinion reversing the 

Order and remanding the case back to the trial court to require arbitration between Plaintiffs and 

Seaquest. The opinion does not reference the Subcontractor Defendants at all.  In the opinion, the 

Court of Appeals held that “a substantial length of time did not occur between the commencement 

of the action and the commencement of the motion to compel arbitration,” and, therefore, Plaintiffs 

had not “waived their arbitration right.” See Dec. 31, 2019 Ct. App. Order at 5. With respect to the 

application of the Right to Cure Act, the Court of Appeals held that “[b]ecause we have already 

determined the trial court erred in finding [Plaintiffs] waived their arbitration right and remand for 

arbitration, we need not address these issues.” Id. at 6. The remittitur from the Court of Appeals 

was filed on December 17, 2020.  

On or about February 16, 2021, Plaintiffs and Seaquest filed the instant joint motion for 

clarification and seeking the Court “to rule whether the Subcontractors remain parties to this 

action.” See Pls.’ & Seaquest’s Joint Mot. for Clarification at 2. The motion was fully briefed by 

the parties, the motion is ripe for the Court’s ruling. For the reasons set forth below, this Court 

finds that the Order dismissing the claims against the Subcontractor Defendants was an unappealed 

order and, therefore, became the law of the case and foreclosed Plaintiffs’ and Seaquest’s ability 

to relitigate these claims. Therefore, the joint motion for clarification is denied. 

Applicable Law 

I. Law of the Case: 

“[A]n unappealed ruling, right or wrong, is the law of the case.” Atl. Coast Builders & 

Contractors, LLC v. Lewis, 730 S.E.2d 282, 285 (S.C. 2012).; see also Rumpf v. Mass. Mut. Life 
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Ins. Co., 593 S.E.2d 183, 189 (S.C. Ct. App. 2004) (“Any unappealed portion of the trial court’s 

judgment is the law of the case, and must therefore be affirmed.”); see also Shirley’s Iron Works, 

Inc. v. City of Union, 743 S.E.2d 778, 785 (S.C. 2013) (“Thus, should the appealing party fail to 

raise all of the grounds upon which a lower court’s decision was based, those unappealed 

findings—whether correct or not—become the law of the case.”). “Under the law of the case 

doctrine, a party is precluded from relitigating, after an appeal, matters that were either not raised 

on appeal, but should have been, or raised on appeal, but expressly rejected by the appellate court.” 

Judy v. Martin, 674 S.E.2d 151, 153 (S.C. 2009).  

Chief Justice Toal dismissed the case in its entirety. The propriety of her decision is not at 

issue; our law is clear that an unappealed decision, “right or wrong,” is the law of the case. See 

Atl. Coast, 730 S.E.2d at 285. Neither Plaintiffs nor Seaquest appealed the dismissal of the claims 

against the Subcontractor Defendants—none of the Subcontractor Defendants was included as a 

respondent to the appeal;3 neither Plaintiffs nor Seaquest served a notice of appeal upon the 

                                                           
3  Rule 202(a), SCACR, provides that “[t]he party appealing shall be known as the appellant and the adverse 

party as the respondent.” See also Rule 203(c), SCACR (“A respondent may institute a cross-appeal by serving a 

notice of appeal on all adverse parties . . . .”). Looking to the Court of Appeals’ order reversing and remanding the 

Order, the caption speaks for itself: 

 

Andrew and Kimberly McIntire, Appellants, 

v. 

Seaquest Development Company, Inc.; Red Bay Constructors Corp.; Benzenberg 

Custom Cabinets, Inc.; Jonathan Marshall Construction; Coastal Window & Door 

Center of Charleston, LLC; Carolina Window & Millwork, LLC n/k/a Carolina 

Window & Millwork-Omni Glass Industries, LLC; Southcoast Exteriors, Inc.; 

Michael Casteen d/b/a Casteen Custom Cabinets; Quality Cedar Products, Inc. of 

Michigan d/b/a Michigan Prestain Co.; Coastal Plumbing & Gas, LLC; Foam 

Insulation Co., Inc.; Jerry Comer d/b/a Jerry’s Tile & Marble, LLC; Lowcountry 

Fireplaces, Inc.; Carolina Pest Solutions, Inc.; New South Custom Supply, LLC, 

Defendants, 

Of which Seaquest Development Company, Inc. is the Respondent. 

 

See Dec. 31, 2019 Ct. App. Order at 1. (emphasis added).  

 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2021 A

ug 23 4:23 P
M

 - C
H

A
R

LE
S

T
O

N
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2016C

P
1001833

000558



6 
 

Subcontractor Defendants;4 the Subcontractor Defendants did not participate in the appeal in any 

manner whatsoever;5 and the only issues framed and argued on appeal by Plaintiffs and Seaquest 

related to the claims by and/or between them and not the claims related to the Subcontractor 

Defendants. No appeal was taken with respect to the dismissal of the Subcontractor Defendants 

and, accordingly, the Order dismissing such claims became a final order. See C.I.T. Corp. v. 

Corley, 13 S.E.2d 440, 441–42 (S.C. 1941) (the trial court’s order that a third party should not be 

made a party to the action became law of the case after no appeal from the order was taken and the 

trial court was thereafter “wholly without power or jurisdiction to revoke, vacate, overrule or 

reverse the same.”).    

It has been suggested that the reversal of a judgment on appeal has the effect of vacating 

the judgment and leaving the case standing as if no judgment had ever been rendered. See Brown 

v. Brown, 331 S.E.2d 793, 793–94 (S.C. Ct. App. 1985) (“Generally, reversal of a judgment on 

appeal has the effect of vacating the judgment and leaving the case standing as if no such judgment 

had been rendered.”); see also Moore v. N. Am. Van Lines, 462 S.E.2d 275. However, the Brown 

and Moore cases involve completely different factual scenarios which make them distinguishable 

from and irrelevant to this case. The Brown and Moore cases both dealt with monetary judgments 

                                                           
4  See Rule 203(a), SCACR (“A party intending to appeal must serve and file a notice of appeal and otherwise 

comply with these Rules. Service and filing are defined by Rule 262. See Rule 203(b), SCACR (A notice of appeal 

shall be served on all respondents within (30) days after receipt of written notice of entry of the order or judgment.); 

see also Rule 262(b), SCACR  (“Service upon the attorney or upon a party shall be made by delivering a copy to him 

or by mailing it to him at his last known address or, if no address is known, by leaving it with the clerk of court.”).  

The Notice of Appeal states the plaintiffs received the Order on May 2, 2017.  The Notice of Appeal had to be served 

on all Respondents by June 1, 2017.  No such service was ever effected by Plaintiffs or Seaquest and the deadline can 

never be extended.  See Notice of Appeal and Proof of Service.  

 
5  No briefs were ever served or filed by the Subcontractor Defendants. See Rule 208(a), SCACR (“Within 

thirty (30) days after receiving the transcript or, if no transcript is ordered, within thirty (30) days after serving the 

notice of appeal, appellant shall serve one copy of his brief on all parties to the appeal . . . .”); see also Rule 209(a), 

SCACR (“At the same time a party serves his initial brief(s) under Rule 208 . . . he shall also serve on all parties to 

the appeal a Designation of Matter to be Included in the Record on Appeal . . . .”); see also Rule 211(a), SCACR 

(“Within twenty (20) days after the service of the Record on Appeal, each party shall serve a copy of his final brief(s) 

on every other party to the appeal . . . .”) 
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awarded at the trial court level that were subsequently reversed on appeal. When the remittiturs 

were issued for those appeals, the trial courts thereafter ruled in each case that the party who 

received payment under the judgments that were subsequently reversed must restore those 

payments to the other party. Those trial court rulings were then appealed again for a second time, 

and the appellate courts on the second appeal each held that reversal of the original monetary 

judgments on the first appeals had the effect of vacating those monetary judgments and leaving 

the case standing as if no judgments had been rendered. Id.  

The proposition that the reversal of a judgment on appeal has the effect of vacating the 

judgment and leaving the case standing as if no judgment had ever been rendered is correct as 

applied to the Brown and Moore cases where there were no unappealed issues in the cases. In 

Brown and Moore, a single issue was decided by the trial courts, was appealed, and was thereafter 

reversed. Further, there were no parties to the lawsuit in each case that were not included as parties 

to the appeal. In other words, there were no “unappealed portions” of the lower court’s rulings. 

However, to apply this principle to a case where there were unappealed issues, such as the instant 

case, is directly contrary to well-established law which states that an unappealed portion of a 

judgment, whether right or wrong, is the law of the case. See Atl. Coast, 730 S.E.2d at 285 (“[A]n 

unappealed ruling, right or wrong, is the law of the case.”; see also Rumpf, 593 S.E.2d at 189 

(“Any unappealed portion of the trial court’s judgment is the law of the case, and must therefore 

be affirmed.”); see also Shirley’s Iron Works, 743 S.E.2d at 785 (“Thus, should the appealing party 

fail to raise all of the grounds upon which a lower court’s decision was based, those unappealed 

findings—whether correct or not—become the law of the case.”). The important distinction in this 

case is that there were portions of the Order that were never appealed (i.e., the order dismissing 

the claims against the Subcontractor Defendants).  
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 Finally, the suggestion in the joint motion for clarification that the Subcontractor 

Defendants are not entitled to dismissal because the Subcontractor Defendants did not seek 

dismissal does not prevent the application of the law of the case doctrine. The Order, as Plaintiffs 

and Seaquest recognize, clearly dismissed all Subcontractor Defendants from the case.  That the 

dismissal may not have been requested is of no consequence. “A [Rule 59(e)] motion must be 

made when the trial court either grants relief not requested or rules on an issue not raised [below].”)  

Fryer v. South Carolina Law Enforcement Div., 631 S.E.2d 918, 920 (S.C. Ct. App. 2006).  No 

Rule 59(e) motion was filed, and the dismissal of the Subcontractor Defendants became the law of 

the case regardless of whether such relief was sought or not.  See id. (finding that defendant failed 

to preserve for appellate review argument that the trial court erred in granting mandamus to the 

plaintiff even though the plaintiff had not requested such relief because the defendant did not file 

a post-trial motion on the issue).    

 Plaintiffs and Seaquest failed to appeal the Order dismissing their respective claims against 

the Subcontractor Defendants. As such, this unappealed ruling has become the law of the case and 

Plaintiffs and Seaquest are barred from relitigating these extinct claims.  

II. Motion for Clarification: 

As an additional ground for denial, this Court finds that there is no procedural mechanism 

which affords Plaintiffs and Seaquest the right to request clarification of an order almost four years 

after it was issued. Rule 59(e) of the South Carolina Rules of Civil Procedure is the mechanism 

for a party to ask the court to issue a ruling on issues raised but not ruled upon, state findings of 

fact or conclusions of law underpinning the order, address possible misapprehension of an earlier 

argument, or revisit a previously raised argument. See, e.g., Elam v. S.C. Dep’t of Transp., 602 

S.E.2d 772, 777 (S.C. 2004). Pursuant to Rule 59(e), SCRCP, “[a] motion to alter or amend a 
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judgment shall be served not later than 10 days after receipt of written notice of the entry of the 

order.” Id.  

Here, Plaintiffs and Seaquest jointly sought clarification of the Order to determine whether 

the Subcontractor Defendants remain as parties to this action. The Order dismissed the entire case, 

including those claims asserted by Plaintiffs and Seaquest against the Subcontractor Defendants. 

To the extent Plaintiffs or Seaquest believed Chief Justice Toal misapprehended arguments of 

counsel or mistakenly dismissed certain claims, then the parties were required to file a Rule 59(e) 

motion within ten days of written notice of entry of the judgment. Plaintiffs and Seaquest did not 

meet the ten-day deadline provided by Rule 59(e) and, therefore, the joint “motion for 

clarification” is improper. See Leviner v. Sonoco Prods. Co., 530 S.E.2d 127 (S.C. 2000) (holding 

where neither party filed a Rule 59(e) motion within the ten day time period asking for clarification 

of the circuit court’s order, the circuit court lost jurisdiction to enter any further orders on the 

matter); see also In re Beard, 597 S.E.2d 835, 838 (S.C. Ct. App. 2004) (“The established case law 

is that a trial judge loses jurisdiction over a case when the time to file [Rule 59(e) motions] has 

elapsed.”).     

Rule 60(a) of the South Carolina Rules of Civil Procedure also does not provide an avenue 

for the Court to clarify the Order. Rule 60(a) of the South Carolina Rules of Civil Procedure 

provides, in pertinent part, as follows: 

Clerical mistakes in judgments, orders or other parts of the record 

and errors therein arising from oversight or omission may be 

corrected by the court at any time of its own initiative or on the 

motion of any party and after such notice, if any, as the court orders.  

 

Id. “Generally, a clerical error is defined as a mistake in writing or copying.” Dion v. Ravenel, 

Eiserhardt Assocs., 449 S.E.2d 251, 253 (S.C. Ct. App. 1994) (citing Black’s Law Dictionary 252 

(6th ed. 1990)). “As applied to judgments and decrees, it is a mistake or omission by a clerk, 
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counsel, judge or printer which is not the result of exercise of judicial function.” Id. “While a court 

may correct mistakes or clerical errors in its own process to make it conform to the record, it 

cannot change the scope of the judgment.” Id. at 253–54 (emphasis added); see also Brown v. 

Brown, 709 S.E.2d 679, 683 (S.C. Ct. App. 2011) (holding that the trial judge’s modification of 

an award “did not amount to correction of a clerical error such as misspelling, a misplaced decimal, 

or a miscalculation” but rather recharacterized the award and imposed additional terms upon the 

parties that did not exist at the time the order was entered). “Except to correct such clerical errors, 

a trial judge loses jurisdiction to modify an order at the end of the term during which it is issued.” 

Michel v. Michel, 345 S.E.2d 730, 732 (S.C. Ct. App. 1986). “Therefore, the order is no longer 

subject to any modification which involves the exercise of judgment or discretion on the merits of 

the action.” Id. 

Here, Chief Justice Toal unambiguously dismissed the entire case, and her intent is clear 

from the multitude of references to same in the Order and accompanying Form 4. See Order at 2 

(“this case is DISMISSED in its entirety”); see also id. at 12 (“this case shall be and hereby is 

DISMISSED.”); see also Form 4 at 1 (stating that the Order ended the case and was “dismissing 

this action”). A request for a further order stating that the Subcontractor Defendants remain as 

defendants in the within action not only purports to seek clarification of an unambiguous directive 

by Chief Justice Toal, but its very essence asks the court to change the scope of the judgment from 

a dismissal of all claims to a dismissal of only some claims. Our case law is clear that Rule 60(a), 

SCRCP, is an improper vehicle for such a modification. Rather, to the extent such a modification 

was, in fact, warranted, it should have been requested through a Rule 59(e) order within ten days 
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after written notice of the entry of judgment. Plaintiffs and Seaquest are therefore prohibited from 

seeking clarification of the Order pursuant to either Rule 59(e) or Rule 60(a)6.   

Furthermore, this Court lost jurisdiction following the appeal to presently rule that the 

Subcontractor Defendants remain parties to the suit notwithstanding their prior dismissal. “After 

the remittitur is sent down from an appellate court, the trial court acquires jurisdiction to enforce 

the judgment and take any action consistent with the appellate court ruling.” Ackerman v, 

McMillan, 477 S.E.2d 267, 268 (S.C. Ct. App. 1996).  “[A] trial court has no authority to exceed 

the mandate of the appellate court on remand. . . . . The mandate of the appellate court is 

jurisdictional. . . . The trial court has a duty to follow the appellate court's directions.” Prince v. 

Beaufort Mem’l Hosp., 709 S.E.2d 122, 125 (S.C. Ct. App. 2011) (internal citations omitted). 

Therefore, “[w]hen [the appellate court] remand[s] a case, the trial court has only the jurisdiction 

and authority mandated by th[e] court.” Id. The Court of Appeals only remanded this case to 

require arbitration between Plaintiffs and Seaquest. It gave no other instructions in its opinion and 

did not alter any unappealed rulings, specifically the unchallenged dismissal of the Subcontractor 

Defendants. This Court no longer has any jurisdiction to alter, revisit, or revoke the rulings in Chief 

Justice Toal’s Order which were unappealed and constitute the law of the case.  

Conclusion 

 NOW, THEREFORE, for the foregoing reasons, it is hereby ORDERED, ADJUDGED 

AND DECREED that Plaintiffs’ and Seaquest’s joint motion for clarification is DENIED.  

                                                           
6             Plaintiffs and Seaquest are also prohibited from seeking any relief under Rule 60(b)(1), SCRCP for “mistake, 

inadvertence, surprise, or excusable neglect” because a motion under Rule 60(b)(1) must be made “not more than one 

year after the judgment, order or proceeding was entered or taken.” In addition, a party cannot seek relief under Rule 

60(b) where it could have pursued the issue on appeal.  Relief from a judgment is not a substitute for an appeal.  Tench 

v. South Carolina Dep’t of Educ., 553 S.E.2d 451, 453 (S.C. 2001). Plaintiffs and/or Seaquest could have filed a Rule 

59(e) motion and then subsequently appealed the dismissal of the Subcontractor Defendants but chose not to do so.  

Rule 60 cannot now be used as a backdoor to challenge the dismissal of these defendants.       
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IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant Red Bay 

Constructors Corp.; Defendant Benzenburg Custom Cabinets, Inc.; Defendant Jonathan Marshall 

Construction; Defendant Southcoast Exteriors, Inc.; Defendant Coastal Plumbing & Gas, LLC; 

Defendant Foam Insulation Co., Inc.; Defendant Jerry Comer d/b/a Jerry’s Tile & Marble, LLC; 

Defendant Lowcountry Fireplaces, Inc.; Defendant Carolina Pest Solutions, Inc.; Defendant New 

South Construction Supply, LLC; Third-Party Defendant Architectural Products of Charleston, 

LLC; and Third-Party Defendant Sealtight of South Carolina, LLC are not parties to the within 

action and that this case is ended with respect to these Defendants/Third-Party Defendants. 

 AND IT IS SO ORDERED.  
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Charleston Common Pleas
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So Ordered

s/Jennifer B. McCoy #2764
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