From: Don Brown and Teri Gyura

To: Court Of Appeals Filings; Brian Autry; Kendree, Michael; Fennell, Rich; don@brownattorneys.com; Don Brown;
Alicia M

Subject: Notice of Appeal - Morningstar Fellowship Church VS York County 2022CP4600161

Date: Thursday, June 2, 2022 4:12:11 PM

Attachments: Notice Appeal - Exhibit A 6.2.2022.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Sir or Madam:
I hope you are doing well.

I am attaching a Notice of Appeal for filing in the above-referenced matter. This Notice has
already been filed in the lower court. We have also submitted a registration request through
AIS for electronic filing using OneDrive per the Order entered on May 6, 2022:
https://sccourts.org/whatsnew/displayWhatsNew.cfm?indexId=2695. It says that it will take
two business days to process our request to access electronic filing, so I wanted to send this
over to you by email.

Please let me know if you have any questions or if there's anything else I need to do.

Kind regards,

Don Brown, Attorney

Inbox monitored by Theresa "Teri" Gyura, Legal Assistant
Park South Professional Center

10440 Park Road, Suite 200

Charlotte, NC 28210

T: 704-542-2525

F: 704-541-4751

don@brownattorneys.com
www.brownattorneys.com

CONFIDENTIALITY NOTICE: This e-mail may contain legally privileged and/or
confidential information. If you have received this e-mail in error, please notify me
immediately and permanently delete the original and any copy of any e-mail and discard any
printout thereof.

DISCLAIMER OF TAX ADVICE: Any discussion in this email cannot be considered tax
advice. We are required to advise you that any Federal tax advice rendered in this e-mail is not
intended or written to be used and cannot be used for the purpose of avoiding penalties that the
IRS may impose.
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IN THE STATE OF SOUTH CAROLINA
In The Court Of Appeals

APPEAL FROM YORK COUNTY
Court of Common Pleas

The Honorable William A. McKinnon, Circuit Court Judge

Civil Action No. 2022CP4600161

MorningStar Fellowship
Church, Appellant

York County, South Carolina, Respondent

NOTICE OF APPEAL

Pursuant to S. C. Code Ann § 14-3-330 (1) and S. C. Code Ann § 14-3-330 (2),
MorningStar Fellowship Church appeals the following Order attached as Exhibit A:

ORDER DENYING PLAINTIFF’'S MOTION TO STRIKE RESTORATION OF CASE TO
THE ACTIVE DOCKET; MOTION FOR SANCTIONS; MOTION TO STRIKE; AND
MOTION TO SET ASIDE ORDER/JUDGMENT/MOTION

The aforesaid being the Order of The Honorable William A. McKinnon, Circuit Court
Judge, announced on May 20, 2022, and entered On May 31, 2022.

June 2, 2022

[s/Donald M. Brown, Jr.
Donald M. Brown, Jr.

S.C. Bar number 9902
Brown & Associates, PLLC
10440 Park Road, Suite 200



https://www.sccourts.org/circuitCourt/displaycirjudge.cfm?judgeid=2761

https://www.sccourts.org/circuitCourt/displaycirjudge.cfm?judgeid=2761



Other Counsel of Record:

Michael Kendree

York County Attorney

P.O. Box 299

York, SC 29745

Phone: 803-684-4851

Fax: 803-684-6682

York County Attorney

Counsel of Record for York County

Brian A. Autry

Charlotte, NC, 28210

704-542-2525

Email don@brownattorneys.com

Email: brownandassociatespllc@gmail.com
Attorney for Appellant

KENISON, DUDLEY & CRAWFORD, LLC

1122 Barnwell St., Suite B.
Columbia, SC 29201
Phone: 864-242-4899
Attorney for Respondent

Richard B. Fennell

525 N. Tryon St. Suite 700
Charlotte, NC 28202

Email: rfennell@jmdlaw.com
Phone: 704.372.9870

Fax: 704.350.9325

Counsel of Record for MorningStar
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PROOF OF SERVICE

| certify that on this date, | served a copy of the foregoing document via electronic filing
via the E-Flex court system and via pre-paid USPS First Class Mail as follows:

Michael Kendree

York County Attorney

P.O. Box 299

York, SC 29745

Phone: 803-684-4851

Fax: 803-684-6682

York County Attorney

Counsel of Record for York County

Brian A. Autry

KENISON, DUDLEY & CRAWFORD, LLC
1122 Barnwell St., Suite B.

Columbia, SC 29201

Phone: 864-242-4899

Attorney for Respondent

Richard B. Fennell

525 N. Tryon St. Suite 700
Charlotte, NC 28202

Email: rfennell@jmdlaw.com
Phone: 704.372.9870

Fax: 704.350.9325

Counsel of Record for MorningStar

Dated: June 2, 2022 /s DONALD M. BROWN, JR.
Donald M. Brown, Jr.
S.C. Bar No. 9902
N.C. Bar No. 14178
BROWN & ASSOCIATES, PLLC
Park South Professional Center
10440 Park Road, Suite 200
Charlotte, NC 28210
Direct Dial: (704) 542-2525
Facsimile: (704) 541-4751
don@brownattorneys.com
brownandassociatesplic@gmail.com
Attorney for Appellant
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EXHIBIT A

STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF YORK
Morningstar Fellowship Church, Civil Action No. 2022CP4600161
Plaintiff, ORDER DENYING
PLAINTIFF’S MOTION TO STRIKE
vs. RESTORATION OF CASE TO THE
_ ACTIVE DOCKET; MOTION FOR
York County, South Carolina, SANCTIONS; MOTION TO STRIKE;
AND MOTION TO SET ASIDE
Defendant. ORDER/JUDGMENT/MOTION

This matter comes before the Court on the following motions filed by Plaintiff,
Morningstar Fellowship Church (“Morningstar’’): Motion to Strike Restoration of Case to the
Active Docket; Motion for Sanctions; Motion to Strike; and Motion to Set Aside
Order/Judgment/Motion (collectively, the “Motions™).

A hearing was held in this matter on May 20, 2022. At the hearing, Brian A. Autry
appeared as counsel on behalf of York County, and Donald M. Brown, Jr. appeared as counsel
on behalf of Morningstar.

FINDINGS

This matter was previously styled “Morningstar Fellowship Church vs. York County,
South Carolina, C.A. No. 2013CP4600246” (the “Initial Suit”). The parties filed a Stipulation
Pursuant to Rule 40(j) S.C.R. Civ. P. on August 31, 2020, to remove the Initial Suit from the
active docket (the “Stipulation”). On August 30, 2021, less than one year after the Stipulation
was filed, York County filed a Notice and Motion to Restore Case to the Active Roster. As
stated in York County’s Motion to Restore, counsel for York County, Michael K. Kendree, did

not consult with counsel for Morningstar. Mr. Kendree certified that he did not consult with
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counsel for Morningstar because consultation would serve no useful purpose. Counsel for
Morningstar received notice of the Motion to Restore via electronic means.

On January 19, 2022, at the request of the Court, York County submitted a proposed
order restoring this case to the active docket, which the Court signed and filed on January 19,
2022, without a hearing. The matter was then restored to the active docket and given the above-
captioned case number. Morningstar’s Motions followed entry of the Court’s order restoring this
matter to the active docket.

RULING

Upon consideration of the Motions, memoranda, exhibits, affidavits, oral argument, and
applicable law, the Court rules as follows:

1. Morningstar has no grounds for contesting the restoration of this matter to the
active docket because York County’s Motion to Restore was timely filed within one year of the
date the Stipulation was filed. Therefore, the restoration of the case to the active docket is
automatic pursuant to the Stipulation and Rule 40(j) SCRCP, and no hearing was required prior
to restoration. The legal authorities cited by Morningstar providing that a hearing is necessary
before restoring a 40(j) matter are all limited to the situation — not present here — where the
motion to restore was filed more than one year after the Rule 40(j) dismissal. Under
Morningstar’s purported interpretation, that a hearing is required before restoring any 40(j)
matter, no Plaintiff would ever consent to a 40(j) dismissal because such consent would offer the
defendant a free opportunity to have the case dismissed (i.e., not restored).

2. Since the restoration of this matter to the active docket is automatic, counsel for
York County, Mr. Kendree, had no duty under Rule 11 SCRCP to consult with counsel for

Morningstar prior to filing the Motion to Restore, because consultation would have served no
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useful purpose. Mr. Kendree’s affirmation that consultation with opposing counsel in advance of
filing the County’s Motion to Restore would serve no useful purpose obviates any purported
obligation to consult, should one have existed.

IT IS THEREFORE ORDERED THAT the restoration of this case to the active docket is
appropriate, and the following Motions made by Morningstar are DENIED:

1. Motion to Strike Restoration of Case to the Active Docket;

2. Motion for Sanctions;

3. Motion to Strike; and

4. Motion to Set Aside Order/Judgment/Motion.

AND IT IS SO ORDERED.

Honorable William A. McKinnon
Judge — Sixteenth Judicial Circuit
May 2022
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York Common Pleas

Case Caption: Morningstar Fellowship Church VS Y ork County Of
Case Number: 2022CP4600161

Type: Order/Other

So Ordered

/s William A. McKinnon, #2761, Circuit Judge

Electronically signed on 2022-05-31 13:27:52 page 4 of 4
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