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ARGUMENT 

1. An Order Lifting the Automatic Stay is Necessary to Prevent a Contested Issue From 
Becoming Moot. 
 
As set forth in Respondent’s Motion, on July 10, 2020, the City approved a subdivision 

plat which delineated the lot lines, the marsh buffer setback and easements for the subject property.  

See Exhibit 2 to Respondent’s Motion.  This had the effect of establishing the developable area of 

the property – i.e. the area upon which dwellings could be constructed.  Exhibit 5 to Respondent’s 

Motion, Order at 11.  The circuit court found that the approval of the Subdivision Plat (including 

the marsh buffer setback on the Plat) “gave the [Respondent] vested rights to develop according 

to the dimensions in the Subdivision Plat.”  Id. at 12.  Specifically, the circuit court issued a 

declaratory judgment in favor of the Respondent declaring that: 

Plaintiff has a vested right to complete site grading and to construct buildings on 
the Subject Property, so long as those buildings are within the buildable footprint 
outlined in the Subdivision Plat and such buildings conform in all other respects to 
the applicable requirements for obtaining a building permit. 
 

Id. at 13.   

There is no question that the Vested Rights Act provides for a two-year vested rights period.  

S.C. Code Ann. § 6-29-1560(a).  Therefore, the vested rights that the Respondent has in the 

Subdivision Plat – as clearly defined in the circuit court’s order – arguably expire on July 10, 2022.  

Were the Respondent’s vested rights in the Subdivision Plat to expire, it would arguably be forced 

to re-submit the Subdivision Plat at a later date, which would allow the City to then refuse approval 

for any number of different reasons, including a new application of the marsh buffer.  This would 

therefore render moot one of the primary issues in this case – whether the Respondent has the right 

to complete site grading and submission of building plans according to the areas delineated in the 

Subdivision Plat.   
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  The City does not argue that the Subdivision Plat will not become ineffectual due to the 

expiration of the vested rights period.  Instead, the City chooses to argue, without any logical 

connection to the actual issue at hand, that “Respondent has gotten way ahead of itself.”  It is 

unclear what that statement means, as the City attempts to support it with statements about building 

plans to be submitted, equitable tolling, and other completely irrelevant arguments.1  The issue on 

appeal is whether the circuit court properly issued a declaratory judgment order finding that the 

Respondent had vested rights in the Subdivision Plat.  Those vested rights would arguably be 

rendered moot by the statutory expiration of those vested rights.  Therefore, relief from the 

automatic stay is necessary for the Respondent to seek an injunction precluding the expiration 

during the pendency of this action so that the enforceability of the Subdivision Plat does not 

become a moot issue.  Nothing else is relevant, and seeking this relief is in no way a sign that the 

Respondent is “getting way ahead of itself” (whatever that means). 

2. The Motion for Relief from the Automatic Stay is not Fatally Flawed. 

The City argues that Respondent’s Motion is fatally flawed because: (1) it is not verified; 

and (2) it should have been presented to the circuit court.  As to the first argument, Respondent 

has attached a compliant verification to this Reply.  As to the second argument, the City’s argument 

is hard to fathom.  The Complaint in the underlying case was filed on February 2, 2021 and the 

subject summary judgment order was entered on November 21, 2021, eight months prior to the 

possible expiration of the vested rights in the Subdivision Plat.  That summary judgment order 

                                                 
1 In footnote 5 to the City’s Return, the City urges the Court to condition any grant of this Motion 
on an order precluding Respondent from submitting any site plans, applications for building 
permits or other submissions during the pendency of the appeal.  The reason for this request is 
unclear, and it is inappropriate. The submission, approval or denial of applications for building 
permits et al. were not before the circuit court and are therefore not before this Court.  The relief 
requested would serve no useful purpose other than to absolve the City from its legal duty to 
consider developer submissions in the ordinary course of business. 
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made it clear that the Appellants had improperly hindered development on the subject property 

and, in doing so, had forced Respondent to resort to the court system.  The Respondent, facing 

legal bills to enforce its clearly defined statutory rights as confirmed in the subject summary 

judgment order, hoped, perhaps naively, that the Appellants in this action would realize that they 

had improperly impeded Respondent’s development rights and would permit development as 

originally contemplated.  That has not happened, and Respondent is now faced with the potential 

expiration of its vested rights in the Subdivision Plat within roughly one month.  It is not surprising 

that Appellants would argue that Respondent’s predicament is its own fault.  But that is simply not 

the case.  As set forth in the Motion, these are sufficient extraordinary circumstances to warrant 

consideration of the Motion by this Court.  See Rule 241(d)(1), SCACR. 

CONCLUSION 

 For the reasons set forth above, the Appellant requests an expedited order lifting the 

automatic stay in the circuit court and permitting Appellant to file a motion for temporary 

injunction of the expiration of its vested rights in the Subdivision Plat. 

 

 

 

 

Charleston, South Carolina 
June 8, 2022 

WOMBLE BOND DICKINSON (US) LLP 
 
s// Matt Tillman 
_____________________________ 
Matthew Tillman, SC Bar No. 70338 
Daniel Q. Orvin, SC Bar No. 13744 
5 Exchange Street 
P.O. Box 999 
Charleston, SC  29402 
Telephone (843) 722-3400 
Attorneys for the Respondent 
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the City of Folly Beach’s Return to Respondent’s Motion for Relief from Automatic Stay 

to File Motion for Temporary Injunction was served on Appellants The South Carolina 

Department of Health and Environmental Control, Office of Ocean and Coastal Resource 

Management, Charleston County, and The City of Folly Beach on June 8, 2022, by 

emailing a copy of the same to all counsel of record: 

Stephen L. Brown sbrown@ycrlaw.com 
Russell G. Hines rhines@ycrlaw.com 
Chandler D. Rowh crowh@ycrlaw.com 
Clement Rivers, LLP 
25 Calhoun Street, Suite 400 
Charleston, SC 29401 
Attorneys for The City of Folly Beach 
 

Randell C. Stoney, Jr. rstoney@barnwell-whaley.com 
M. Dawes Cooke, Jr. mdc@barnwell-whaley.com 
Allison M. Burns aburns@barnwell-whaley.com 
Barnwell Whaley Patterson & Helms 
P.O. Drawer H 
Charleston, SC 29402-0197 
Attorneys for The South Carolina Department of Health and Environmental Control, Office 

of Ocean and Coastal Resource Management 
 

Andrew S. Halio ashalio@bellsouth.net 
Halio & Halio 
P.O. Box 747 
Charleston, SC 29402-0747 
Attorneys for Charleston County 
 
     WOMBLE BOND DICKINSON (US) LLP 

     By:  Matthew E. Tillman    
     Matthew E. Tillman 

Attorneys for Clam Farm Partnership, LLC 

Charleston South Carolina 
Dated:  June 8, 2022 

 




